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Abstract
Bill 21 is a highly contested law adopted in Quebec that bans certain civil servants from
wearing religious symbols in the exercise of their duties. Rather than analyse Bill 21 on its
merits, the article treats it as a test case for global legal pluralism, examining how the validity of
the law from an international perspective depends on the frames one uses to analyse it. It finds
that a basic tension permeates the entire debate between a universalist vision of rights and a
vision of rights as anchored in particular political configurations that demand a constant
process of adaptation. That tension is visible in the dualist opposition between Canadian and
international law; in the role of federalism as a significant mediating factor in the implemen-
tation of constitutional and international rights; and in the kind of majoritarian check on
rights that manifests itself in the Canadian Charter of Rights’ ‘notwithstanding clause’.
Throughout, the article explores how these tensions might be mediated in ways that do not
simply oppose international and domestic law but seek to make the most of their interaction.
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I. Introduction: Frames of reference

Few Canadian laws have been more controversial from a human rights perspective than
Quebec’s Bill 21, the so-called ‘Loi sur la laïcité de l’Etat’.1 The law bans the wearing of
religious symbols for certain public servants in Quebec, specifically those agents who are
repositories of an educational or coercive authority of the state. The law also proclaims
Quebec’s secularism and requires the government’s neutrality in relation to religions.2 It
is widely seen as targeting Muslim immigrants, although it also affects other minorities.
The legislation emerged after a decade of fractious political debates on multiculturalism
and secularism in the province, and their relationship to freedom of religion.3 It has
caused considerable opposition and contestation both inQuebec and throughout Canada.

©TheAuthor(s), 2022. Published by Cambridge University Press. This is anOpenAccess article, distributed under the terms
of the Creative Commons Attribution licence (http://creativecommons.org/licenses/by/4.0), which permits unrestricted
re-use, distribution and reproduction, provided the original article is properly cited.

1L.Q. 2019, c. 12 (‘Bill 21’).
2See L.Q. 2019, c. 12 (‘Bill 21’), Chs II–III.
3Gérard Bouchard and Charles Taylor, Building the Future : A Time for Reconciliation (Commission de

consultation sur les pratiques d’accommodement reliées aux différences culturelles, Quebec, 2008).
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The law raises fundamental questions about the limits of religious freedom, the nature of
majority rule, the definition of secularism, gender equality and the problem of structural
discrimination.

This article takes the perspectives that have inspired both Bill 21 and the opposition to
it seriously, in that both will be assumed to give voice to genuinely felt constitutional
concerns, regardless (or at least independently) of their political agendas. Rather than
address these questions on their own terms (e.g. as questions of freedom, equality,
discrimination and so on), however, it seeks to bring attention to the various frames of
referencewithin which those debates arise. It aims to show how the way in which one uses
these frames can be highly determinative of the answer given – perhaps far more than the
debate’s more obvious and immediate stakes. In particular, the debate over the Bill
highlights the complex ways in which a fundamental rights issue can become susceptible
to pluralist pressures at various levels of governance. Pluralism is no longer merely a
variable of adaptation to local specificities of what is otherwise imagined as a straight-
forward universalist project: it has become the very heart of that cosmopolitan rights
debate, introducing a fundamentally variable geometry in its administration.

The debate about Bill 21 arises on at least three levels. It emerges first on a micro level
in person-to-person encounters, and the constant negotiation of what is permissible and
acceptable among citizens. It has steered passionate interventions by friend and foe of the
Bill. It also occurs more formally in the public sphere, as part of broader political
conversations about the interplay of parliamentary democracy, constitutional protections
and federal/provincial dynamics. In particular, it raises a number of questions about the
operation of the Canadian Charter of Rights and Freedoms, which for all intents and
purposes largely circumscribes the debate in Canada at present and has provided the basis
of litigation.4 In Quebec, it has powerfully reactivated the dialectics of identity and
difference that were once uniquely fixated on issues of language but now are increasingly
mediated by the idea that the province’s approach to secularism is distinct from that of the
rest of Canada.5 In the process, however, it has also steered pluralistic conversations about
Montreal versus the rest of the province, the Anglophone minority versus the Franco-
phonemajority and particular institutions (hospitals, universities) versus the government
and legislature. This domestic emphasis is probably as it should be, given the centrality of
Quebec and Canadian law to the eventual resolution of the issue. Scholars are already well
at work in making arguments on both sides of that debate, which has exposed as never
before some of the deep ideological divides within Quebec and between Quebec and the
rest of Canada.6

4As of February 2020, the law had already been challenged three times in separate cases introduced by the
National Council of CanadianMuslims and the Canadian Civil Liberties Association, the Coalition inclusion
Quebec, and the English Montreal School Board (EMSB). A first wave of judgments have been rendered. See
Hak c. Procureure générale du Québec, QCCS 2989, 18 July 2019;Hak c Procureure générale du Québec, 2019
QCCA 2145, 19 December 2019; and Ichrak Nourel Hak and al. c. Procureure générale du Québec (500-09-
028470-193), 21 April 2020.

5Sujit Choudhry, ‘Rights Adjudication in a Plurinational State: The Supreme Court of Canada, Freedom of
Religion, and the Politics of Reasonable Accommodation Special Issue: Rights Constitutionalism and the
Canadian Charter of Rights and Freedoms’ (2013) Osgoode Hall Law Journal 50(3) 575–608.

6Kristopher Kinsinger, ‘Quebec’s Bill 21 Misapplies Religious Neutrality Principle’, Policy Options,
available at <https://policyoptions.irpp.org/magazines/may-2019/quebecs-bill-21-misapplies-religious-neu
trality-principle>; Maxime St Hilaire, ‘Projet de loi sur la laïcité: dérogatoire à la charte ou contraire à la
répartition des compétences?’, available at: <http://www.nationalmagazine.ca/fr-ca/articles/law/opinion/
2019/projet-de-loi-sur-la-laicite-derogatoire-a-la-char>.
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At the same time, the debate is also a supranational, international and even global one,
even though it is not always very explicitly acknowledged as such. The international
human rights project is both a human rights and an internationalist project, based on the
idea that such rights ought to be protected through international promulgation and
cooperation. Despite Canada’s broad commitment to human rights in the international
sphere, this has long involved a complex debate about the relationship of its domestic law
to international law in what remains a quite hermetic dualist tradition. Yet there is no
doubt that the question of how to deal with religious symbols in the public sphere –
particularly various forms of the Islamic veil – has become a truly global debate. From
Quebec to Uzbekistan, Turkey to the United States, or France to China, the debate has
often been mediated by supranational bodies, most notably the European Court of
Human Rights (ECtHR) and the Human Rights Committee (HRC). The Quebec debate
has often been influenced by references to the ECtHR’s own judgments and their apparent
condoning of quite strict limitations over the wearing of the hijab.7 Sooner or later, a
rerouting of that particular controversy through the international sphere seems inevit-
able, if only because the litigants who oppose Bill 21 are likely to bring the case to the
Human Rights Committee if they do not succeed in the Canadian judicial system (indeed,
several HRC cases have emanated from Quebec before, some of which will be discussed
here).

Finally, the debate is also a transnational one between societies, rather than simply a
domestic or international one. To the extent that international law influences the debate,
it has often done so in ways that are much more lateral, diffuse and roundabout – and in
some ways more interesting – than simply by virtue of international law being binding.8

The debate has been saturated, in particular, by outside influences with more of a
‘comparative’ taint. Quebec, a province deeply marked by the civil law tradition, tends
to take its ideas about the relationship between state and religion from France. By
contrast, the rest of Canada (ROC) operates within a common law environment and
hewsmuch closer to an Anglo-Americanmodel of multiculturalism. One of the central, if
implicit, stakes of the controversy is Quebec and Canadian societies’ unique understand-
ings of immigration, diversity and religion, specifically (although not exclusively) as they
concern Islam. The resistance to Bill 21 has also activated confessional and inter-
confessional solidarities with diasporic connotations that testify to the agency of those
who stand to be subjected to the law – asmanifested, for example, by the leading role of the
National Council of Canadian Muslims, or of theWorld Sikh Organization of Canada, as
joint interveners in ongoing litigation.

These domestic, supranational and transnational influences make for a debate that is
as complex as it is explosive. They suggest that the discussion about Bill 21, beyond its
particulars in Quebec and Canada, is emblematic of much broader contemporary

7See, in particular, Marthe Fatin-Rouge Stefanini and Patrick Taillon, ‘Le Droit d’exprimer Des Convic-
tions Par Le Port de Signes Religieux En Europe: Une Diversité d’approches Nationales Qui Coexistent Dans
Un Système Commun de Protection Des Droits’, in La Laïcité: Le Choix Du Québec: Regards Pluridiscipli-
naires Sur La Loi Sur La Laïcité de l’Etat. Recueil de Cinq Rapports d’expertise Sollicités Par Le Procureur
Général DuQuébec (2021). However, for how themargin of appreciationmight operate in the case of Quebec,
see Frédéric Mégret, ‘Lost in Translation? Bill 21, Human Rights and The Margin of Appreciation’ (2021)
66(1) McGill Law Journal, available at: <https://lawjournal.mcgill.ca/article/lost-in-translation-bill-21-inter
national-human-rights-and-the-margin-of-appreciation>.

8Karen Knop, ‘Here and There: International Law in Domestic Courts’ (1999) 32(2) NYU Journal of
International Law and Politics 501–35.
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questions involving the proper authority of the domestic and international spheres, of
constitutional organization and international obligation and of democracy, that go to the
very heart of themodern rights project – itself increasingly attuned to and torn by pluralist
pressures. These questions, moreover, are raised in relation to an issue – namely, how
freedom of religion intersects with multiculturalism and systemic discrimination – that is
among the most sensitive and divisive in contemporary human rights discourse. Finally,
these tensions emerge in a country that is nominally open to such developments, but has
remained relatively closed off from international human rights influences compared with
other liberal democracies. In short, the topic of Bill 21 offers a unique opportunity to
examine how a global constitutionalist argument that is sensitive to the exigencies of
pluralism might play out in an environment where such issues have received relatively
scant attention.

This article, then, examines how normative theories of global legal pluralism9 might
help us reconcile the many levels on which Bill 21 is being debated. Where the
conventional question in Canada has been, ‘How should international human rights
law be treated in Canadian law?’, the article will instead ask the question, ‘How should
the idiosyncrasies of Canada be treated under international human rights law?’ But
where international law is sometimes understood as a unitary standard imposed on the
world’s plurality, the article will emphasize the extent to which international human
rights law is itself increasingly called upon to act as an arbiter of pluralism among and
within states. The article will thus argue for a vision of ‘nested pluralism’ that empha-
sizes the extent to which legal pluralism increasingly operates along a vertical axis of
cascading spheres of autonomy, in which no single juridico-political entity can claim to
stably embody its ethos. Rather, every layer of governance is called upon, fractal-like, to
replicate in its midst some of the very debates that have militated for granting it a sphere
of autonomy in the first place. Such a framing paradoxically emphasizes the question of
pluralism as a necessary first step in concretizing the promise of rights, but also as a
slippery slope that makes pinning down the meaning of rights outside highly specific
contexts a tenuous exercise.

The article will examine three ways in which the same debate about the relationship
between national specificities and universal commitment is being conducted in relation to
the Bill 21 ban: first, through an analysis of the tension between Canada’s dualist
constitution and its international commitments and the role that the ‘margin of appre-
ciation’might have inmediating between the two; second, by looking at how international
human rights law stands to intersect with Canada’s federalism and how pluralism extends
across the international/domestic divide; and third, by examining how the invocation of
the ‘notwithstanding clause’ in relation to the Canadian Charter of Rights and Freedoms
might play out on the international plane as an attempt to forcefully reinscribe a certain
democratic pluralism. Each of these topics speaks to a distinct dimension of the pluralist
resistance to an excessively homogenizing human rights global constitutionalism, namely
the constitutional, the federal and the parliamentarian.

9Paul Schiff Berman, ‘Global Legal Pluralism as a Normative Project Symposium Issue – Legal Pluralism’
(2018) 8(2) UC Irvine Law Review 149–82; Paul Schiff Berman, ‘Federalism and International Law Through
the Lens of Legal Pluralism Symposium: Return to Missouri v. Holland: Federalism and International Law’
(2008) 73(4)Missouri Law Review 1149–84; Frédéric Mégret, ‘International Human Rights and Global Legal
Pluralism: A Research Agenda’ in René Provost and Colleen Sheppard (eds),Dialogues onHuman Rights and
Legal Pluralism (Springer, Dordrecht, 2013) 69–95.
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II. Dualism versus international human rights obligations: A role for a
margin of appreciation?

A first way of conceptualizing Bill 21 in relation to Canada’s human rights obligations is a
function of the operation of the international system’s own openness to pluralism.10

Specifically, the margin of appreciation might be understood to help bring closer a
Canadian constitutional culture of rights and Canada’s international human rights
obligations. This entails establishing themargin’s global credentials and briefly imagining
how it might play out in relation to Bill 21 in the Canadian context.

International human rights law in Canadian law/Canadian law in
international human rights law

The debate on global legal pluralism when it comes to human rights is structured by the
dialectics of the international and the domestic. How far should constitutional and
international law lean towards one another to accommodate specificities? In the Canadian
legal system, the profound similarity between theCanadianCharter ofRights andFreedoms
and the Quebec Charter of Human Rights and Freedoms on the one hand, and similar
international instruments towhich Canada is party on the other (most notably, the ICCPR)
provides a kind of superficial reassurance that, through domestic debates, it is Canada’s
international obligations that are simultaneously being addressed. It is true that inter-
national human rights law has featured occasionally in the debate on Bill 21. Specifically,
proponents of the legislation often point out that the ECtHR has found similar bans to not
be in violation of the ECHR.11 This has already had echoes in Quebec-based litigation.12

But the impression that international human rights law is present in the Canadian
debate can be subtly misleading. The frequently cited ECHR, moreover, is not binding on
Canada – despite its obvious similarities with the Charter, which have long prompted
suggestions that it should be a source of inspiration.13 Canada has not ratified the
Interamerican Convention on Human Rights, and thus does not recognize the jurisdic-
tion of the Interamerican Court. If anything, it is to the ICCPR (to which Canada is a
party) that jurists might turn for guidance. The case law of the Human Rights Committee
on the issue has hardly had any echo in theQuebec public debate, perhaps because it is not
especially sympathetic to limitations on the wearing of religious symbols. That position of
relative isolation from international human rights enforcement mechanisms has further
reduced institutional pressures to make Canadian law fully compliant with Canada’s
international obligations.

To that basic international panorama one must add the absence of direct applicability
of the international human rights law in Canadian law. The ICCPR itself does not strictly
require its incorporation into domestic law, only that, in fine, Canada comply with its

10Frédéric Mégret, ‘International Law as a System of Legal Pluralism’, in Paul Schiff Berman (ed), The
Oxford Handbook of Global Legal Pluralism (Oxford University Press, Oxford, 2020).

11Marthe Fatin-Rouge Stefanini and Patrick Taillon, Le Droit d’exprimer Des Convictions Par Le Port de
Signes Religieux En Europe: Une Diversité d’approches Nationales Qui Coexistent Dans Un Système Commun
de Protection Des Droits, Rapport d’expertise (2020).

12Judgment of the Court of Appeal of Quebec (Montréal), no. 500-09-028470-193, 2019 QCCA 2145,
12 December 2019.

13BerendHovius, ‘The Limitation Clauses of the European Convention onHuman Rights: A Guide for the
Application of Section 1 of the Charter’ (1985) 17(2) Ottawa Law Review 213–62.
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international obligations under it. That said, Canada’s dualism has certainly further
militated against such an implementation. Even though the Canadian Charter of Rights
and Freedoms is sometimes referred to as implementing Canada’s international human
rights obligations and the ICCPRwas not absent from constitutional debates, the Charter
was adopted for largely domestic Canadian political reasons rather than because the
government at the time felt a compulsion to implement the ICCPR into domestic law.14 It
is hard to characterize the Charter – unlike, for example, the UK Human Rights Act – as
an effort to come to terms with international human rights obligations in domestic law
terms. In fact, Canada is an example of a country whose constitutional evolution was long
dominated by mundane issues of governance – notably how to enable quite different
peoples to coexist peacefully – and that came relatively late to a culture of rights.15

This evidently problematizes the role of international human rights law, given its
relative invisibility in domestic debates. At best, it is received indirectly by Canadian
courts in ways that seek to foster interpretive harmony between the CanadianCharter and
Canada’s international human rights obligations. Canadian courts may draw on inter-
national human rights sources for guidance in case of ambiguity in the Charter on the
basis that Canada must be presumed to not have intended to violate its international
obligations.16 It may be that this will have some relevance as a result of constitutional
challenges to Bill 21 and the possibility that the Supreme Court of Canada will draw on
international sources to elucidate the status of similar bans on religious symbol. However,
Canadian courts’ resistance to the direct invocation of international human rights has
already been on full display in judgments on Bill 21, in a context where the law is not
particularly ambiguous about what it proposes to do.17

Canadian dualism effectively increases the odds that Canada will be found to have
violated its international commitments. Notwithstanding, it is clear from an international
law perspective that Canada’s constitutional specificities are not a defence to failure to
comply with its international obligations. How, then, does one reconcile the obvious fact
of international law’s supremacy and the equally obvious fact of the Canadian legal order’s
relative imperviousness to it? Is there a role for international law itself to deploy a greater
pluralism to accommodate national specificities? Indeed, just as Canadian constitutional
law has trouble finding a place for Canada’s international human rights obligations, it is
not clear that international human rights law always has a very clear vision of where
domestic constitutional debates fit within its overall framing.

International human rights law itself remains quite dependent on the central appeal of
national sovereignty and democracy. One question in this context is whether, beyond the
incantation that all domestic (including constitutional) law is subject to international
human rights law, there ought to be a certain deference to considered constitutional
debates as evidencing sui generis but good faith efforts to deal with some of the very
themes that international human rights law promotes. The more sophisticated

14WS Tarnopolsky, ‘A Comparison Between the Canadian Charter of Rights and Freedoms and the
International Covenant on Civil and Political Rights’ (1983) 8(1&2)Queen’s Law Journal 212–13. If that had
been the case, Canada would have since shown a greater willingness to implement the international human
rights treaties that it subsequently ratified.

15Benjamin L. Berger, ‘Children of Two Logics: A Way into Canadian Constitutional Culture’ (2013
11(2) International Journal of Constitutional Law 319–38.

16William A. Schabas, ‘Twenty-Five Years of Public International Law at the Supreme Court of Canada’
(2000) 79(2) Canadian Bar Review 174–95.

17See Ichrak Nourel Hak and al. c. PG Québec (500-09-028470-193), 21 April 2020.
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contemporary thinking about the relationship of international human rights and consti-
tutional law has tended to evolve in this direction. Grainne de Burca and Olivier
Gerstenberg, for example, argue that the relationship between the two should be con-
ceived, from the perspective of international law itself, ‘outside the context of a strict
monism-dualism dichotomy’ and with international adjudication having ‘a persuasive
function’ rather than an ‘authoritative’ one, such that the two are ‘contextually competing
rule-of-law values rather than … conflicting legal sources vying against one another’.18

Here the constitutional concern with insulating Canadian law from Canada’s inter-
national obligations connects, as it happens, to a corresponding international interest in
managing pluralismwithin the international legal order’s overarching value system. Even as
it ismore customary to speak of domestic legal systems as being ‘dualist’, the ECtHR itself has
been described as embedded in a ‘dualist’ outlook that shuns any notion that it is a ‘fourth
degree of jurisdiction’ whose decisions have direct effect. This leaves space for domestic
organs to adapt domestic law to international exigencies, and has been described as part of a
shift from a univocal focus on ‘implementation’ to a growing interest in ‘translation’ of
international obligations into domestic law.19 In other words, the Canadian legal system’s
resistance to the direct applicability of international human rights law ought to be seen in
light of (and perhaps partly mollified by) an understanding of how international law itself
occasionally exhibits significant deference toward constitutional equilibria.

The global potential of the margin of appreciation

Within the ECtHR context, the ‘margin of appreciation’ is the emblematic tool through
which this sort of pluralism has traditionally been secured.20 The margin of appreciation
is based on deference to sovereignty, democratic processes, constitutional tradition and
local judges. It has tended to become increasingly entrenched over time. It allows for
significant national variation where an issue of rights is not settled, on the basis that
national authorities are better placed to make the necessary assessments. It is particularly
relevant to the evaluation of the permissibility of limitations to rights, notably in areas that
are relatively contentious and involve a fragmented international approach. It has been
particularly used, as it happens, in the process of elucidating whether various bans on
religious symbols or garments are compatible with human rights, both deferring to legal
and political traditions on the one hand and seeking to maintain a degree of ‘European
control’ over departures from the ‘European consensus’ on the other.21

Could the margin of appreciation be a way of conceptualizing the relationship of
Canada’s international human rights obligations to Canadian constitutional law? Of
course, the ECHR does not apply to Canada. Furthermore, it is not entirely clear whether
amargin of appreciation can even be said to operate at all on a universal level. Themargin
remains by and large a European mechanism. None of the other regional courts has

18Grainne de Burca and Oliver Gerstenberg, ‘The Denationalization of Constitutional Law Symposium:
Comparative Visions of Global Public Order (Part 2)’ (2006) 47(1) Harvard International Law Journal 244.

19Andreas Paulus, ‘From Implementation to Translation: Applying the ECtHR Judgments in theDomestic
Legal Orders’, in Anja Seibert-Fohr andMEVilliger (eds), Judgments of the EuropeanCourt of HumanRights-
Effects and Implementation (Nomos, Baden, 2014), 267–84.

20Nina-Louisa Arold Lorenz, Xavier Groussot andGunnar Thor Petursson, TheMargin of Appreciation in
Strasbourg and Luxembourg (Brill Nijhoff, Leiden, 2013).

21Dominic McGoldrick, Human Rights and Religion: The Islamic Headscarf Debate in Europe (Blooms-
bury, London, 2006).
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adopted it explicitly. Perhaps more importantly, the HRC has explicitly said it does not
rely on it.

Nevertheless, there is something intuitively implausible about the HRC (operating as
it does against the background of the most universal and fragmented system) claiming
to not endorse the margin. In the European context, subsidiarity has increasingly been
affirmed not simply as a logistical concession to the fact that the ECtHR’s docket is
saturated, or even as a more or less idiosyncratic European idea, but instead as a more
fundamental principle of human rights adjudication reflecting the proper apportion-
ment of law-determining competencies between the international and the domestic.22 It
is worth pointing out that there has been increasing interest in the margin of appreci-
ation in human rights contexts other than the European.23 The failure of the HRC to
adopt margin-of-appreciation reasoning has been criticized as unrealistic and unhelp-
ful.24 The same is true of the United Nations Committee on the Elimination of Racial
Discrimination.25 Indeed, it has been argued that, despite its stated opposition, the HRC
effectively implements a series of substitutes to the margin that operate along the same
lines.26

Moreover, there has been an uptick in the reception of margin language in other regional
contexts. Although the Inter-American Court of Human Rights has refrained from endors-
ing themargin of appreciation for reasons that are quite specific to its history and its caseload
(particularly the prevalence of grave and systematic human rights violations), several
scholars have strongly suggested that it should do so, or else risk rendering itself illegitim-
ate.27 The more the Court moves away from a caseload of massacres and disappearances,
themore it has tended to de facto rely on a certain type ofmargin of appreciation28 and to be

22Derek Walton, ‘Subsidiarity and the Brighton Declaration’ in Anja Seibert-Fohr and ME Villiger (eds),
Judgments of the EuropeanCourt of Human Rights: Effects and Implementation (Nomos, Baden Baden, 2014),
193–206.

23See, for example, Andreas Follesdal and Nino Tsereteli, ‘The Margin of Appreciation in Europe and
Beyond’ (2016) 20(8) International Journal of Human Rights 1055–57; Andreas Von Staden, ‘Subsidiarity in
Regional Integration Regimes in Latin America and Africa’ (2016) 79 Law& Contemporary Problems 27–52;
McGoldrick (n 20); Bryan Edelman and James T Richardson, ‘Imposed Limitations on Freedom of Religion
in China and the Margin of Appreciation Doctrine: A Legal Analysis of the Crackdown on the Falun Gong
and Other Evil Cults’ (2005) 47 Journal of Church & State 243.

24DominicMcGoldrick, ‘ADefence of theMargin of Appreciation and anArgument for Its Application by
the Human Rights Committee’ (2016) 65 International & Comparative Law Quarterly 21–60.

25Matthias Goldmann and Mona Sonnen, ‘Soft Authority Against Hard Cases of Racially Discriminating
Speech:Why the CERDCommittee Needs aMargin of AppreciationDoctrine’ (2016) 7 Goettingen Journal of
International Law 131–55.

26Yuval Shany, ‘All Roads Lead to Strasbourg? Application of the Margin of Appreciation Doctrine by the
European Court of Human Rights and the UN Human Rights Committee’ (2018) 9 Journal of International
Dispute Settlement 180–250 (suggesting that the Human Rights Committee uses margin of appreciation
reasoning despite not saying so).

27Andreas Follesdal, ‘Exporting the Margin of Appreciation: Lessons for the Inter-American Court of
Human Rights’ (2017) 15 International Journal of Constitutional Law 359–71; Jorge Contesse, ‘Contestation
and Deference in the Inter-American Human Rights System Subsidiarity in Global Governance’ (2016)
79 Law and Contemporary Problems 123–45.

28Judith Schönsteiner, Alma Beltrán y Puga and Domingo A Lovera, ‘Reflections on the Human Rights
Challenges of Consolidating Democracies: Recent Developments in the Inter-American System of Human
Rights’ (2011) 11 Human Rights Law Review 362–89, 377 (highlighting an instance where the Court has
resorted to the margin of appreciation).
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criticizedwhen it fails todo so.29 Indeed, some commentators argue that it is already showing
signs of considerable deference to national courts.30 Although Canada is not a party to the
Inter-American Convention, it is a member of the Organization of American States and as
such is susceptible to the Inter-American Commission on Human Rights’ supervisory
jurisdiction in relation to the Inter-American Declaration of Human Rights, which has
occasionally, as it happens, hinted at a ‘margin of discretion’ in relation to Canada itself.31

Finally, although not in relation to Canada’s international human rights obligations, the
‘margin of appreciation’ is not unknown to the Canadian judiciary and has appeared on the
margins of the Supreme Court’s case law, notably as a way to evaluate rights cases with a
foreign element.32

Bill 21 through margin reasoning

The consequence of Bill 21 being analysed in terms of the margin of appreciation, if one
were willing to acknowledge that possibility, may well ultimately be ambiguous except
insofar as it would unmistakably foreground the very negotiation of pluralism inter-
nationally. The margin is both a rather indeterminate standard and one that has been
contested as leaning potentially too far in the direction of states’ preferences at the expense
of a counter-majoritarian culture of rights.33

A number of very valuable reports were produced at the Crown’s request in the runup
to legal challenges of Bill 21 that readily emphasize, on the basis of a detailed study of the
case law of the ECtHR, the great diversity of views existing on the matter and the
consequent broad scope of margin of appreciation granted to states parties.34 This
certainly deprovincializes Quebec’s approach and makes it appear as one among many
possible approaches to a complex and contested question. Margin analysis could go some
way towards alleviating traditional Canadian concerns with parliamentary sovereignty
and the unimplemented character of international human rights treaty obligations
because of the way it already incorporates its own natural element of deference to such
sovereignty. It could thus frame Canada’s international human rights obligations in light
of Canada’s own constitutional trajectory in a fundamentally pluralistic way. The ambi-
guity of themargin, at any rate, would presumably be neithermore nor less pronounced in
the case of Canada and religious symbols in the public service than it has been in a range of
countries and on a range of issues.

Margin-of-appreciation reasoning could significantly influence – and complicate – the
conceptual assessment of Bill 21’s conformity with international human rights standards
along pluralistic lines in at least three ways. First, margin-of-appreciation reasoning grounds

29Thomaz Fiterman Tedesco, ‘The Inter-American Court of Human Rights and Regional Consensus’
(2018) 1 Revista Eletrônica Sapere Aude 19–35, 24–25.

30See, for example, Nino Tsereteli, ‘Emerging Doctrine of Deference of the Inter-American Court of
Human Rights?’ (2016) 20 The International Journal of Human Rights 1097–1112.

31IACHR, ReportNo. 8/16, Case 11.661.Merits (Publication).Manickavasagam Suresh (Canada), 13April
2016, para. 72.

32Kerry Sun, ‘International Comity and the Construction of the Charter’s Limits: Hape Revisited’ (2019)
45 Queen’s Law Journal 115–56.

33Eyal Benvenisti, ‘Margin of Appreciation, Consensus, and Universal Standards’ (1998) 31 NYU Journal
of International Law and Politics 843–77.

34Fatin-Rouge Stefanini and Taillon, Le Droit d’exprimer Des Convictions Par Le Port de Signes Religieux
En Europe.
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conformity with international human rights instruments in a dialogical exercise that takes
into account the historical, political and constitutional specificities of the state involved. The
question would not be whether any ban on religious symbols in the civil service violated
international human rights standards in the abstract, but whether such a ban would be in
violation in Canada. It is thus interesting in itself that, rather than constituting an entirely
separate standard of human rights achievement, international human rights law would
partially point back to Canada’s own specificities in dealing with the issue, albeit within a
horizon of global human rights compliance. In that respect, there are certainly characteristics
of Canada’s human rights culture that would count against conformity. The EuropeanCourt
leaned towards the highly specific political secular cultures of Turkey and France in finding
that their bans on the hijab were not in violation of the European Convention, partly on
account of these cultures. But Canada does not a priori have the same model of strict state/
religion separation, so its invocation of such amodel might seem opportunistic and a sort of
majoritarian about-turn against a minority.35 In addition, Canada operates against the
background of a strong commitment tomulticulturalism, which makes the ban all the more
evidently a departure from its own tradition.36

Second, margin of appreciation reasoning introduces a distinct horizontal and ‘com-
munal’ element in the evaluation of departures from international human rights norms.
Framing the debate as one involving the margin of appreciation on a global level would
require one to assess practices of religious symbol bans on a comparative basis. It is
beyond the scope of this article to carry out such a detailed contextualization. All other
things being equal, however, onemay surmise that if themargin has pushed the ECtHR to
defer significantly to states in their assessments of limitations on freedom of religion
(because of irreducible conceptions of state-religion relations within the European
context), then a fortiori the HRC, proceeding from an even more fragmented universal
reality, ought to do the same. Oneway of looking at the exercise of interpreting themargin
of appreciation is that it merely requires states to ‘justify those local practices that deviate
from a shared, publicly evolving, cross-community set of standards’.37 In that context,
Canada might find that it is hardly alone globally in trying to regulate religious symbols,
but that its focus on such symbols in the civil service specifically is quite peculiar.

One legitimate question might be what the territorial scope for the purposes of
assessing this sort of ‘global margin of appreciation’ should be: Canada’s North American
vicinity, its hemispheric geography or the entire world? If the geographic scope of the
comparison is North America or even the Americas, for example, then Canada would
appear to be an outlier; if the experience of all “specially interested” states with religious
minorities were the standard, then Canada might be able to point to a greater diversity of
approaches and therefore international tolerance for relatively more restrictive attitudes.
The choice of geographic framing is therefore key to providing a context-sensitive sense of
conformity. The kind of communal evaluation of the margin of appreciation implicit in
the European system presumes a pre-existing sense of a quasi-civilizational frame of
reference. In that respect, it is interesting that many Canadian commentators on Bill
21 typically turn to the United States or Europe for arguments, whereas Canada’s actual
international commitments, if anything, orient the debate in a much broader universal
direction.

35Mégret, ‘Lost in Translation? Bill 21, Human Rights and The Margin of Appreciation’.
36Mégret, ‘Lost in Translation? Bill 21, Human Rights and The Margin of Appreciation’.
37de Burca and Gerstenberg, ‘The Denationalization of Constitutional Law Symposium’, 244.

226 Frédéric Mégret

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/S

20
45

38
17

21
00

02
65

 P
ub

lis
he

d 
on

lin
e 

by
 C

am
br

id
ge

 U
ni

ve
rs

ity
 P

re
ss

https://doi.org/10.1017/S2045381721000265


Third, margin-of-appreciation reasoning strongly relativizes the opposition between an
international and a domestic law of human rights by suggesting a common commitment to
human rights and the rule of law. It does so in particular through an attention to legislative
democracy in elucidating the conditions for a pluralism-sensitive rights culture, which was
visible at every turn in the Bill 21 debate.38 This is sophisticated because international
human rights law is indeedmindful of democratic equilibria. Theoretically, it can draw on a
register, evidently not unknown in Canada39 but also part of international human rights
legacies, that sees democratic self-determination as prior to rights, or at least as strongly
foundational for rights culture. In the European human rights system, the standard for
limiting rights is whether such limitation is ‘necessary in a democratic society’: a clear, if
indirect, reference to the centrality, all other things being equal, of democracy for rights.

As part of a ‘procedural turn’ in the margin of appreciation,40 the ECtHR has increas-
ingly examined the care with which states have adopted limitations to human rights, in
particular the quality and persuasiveness of their justification for curtailing them. This
introduces a level of scrutiny for supranational human rights bodies to investigate the depth
of seriousness with which states have taken their obligations. In cases where domestic
standards themselves have been violated, the onus shifts to the state to prove that it has not
simultaneously violated its international obligations.41 A strenuous effort to comply with
the Canadian Charter of Rights and Freedoms, both in parliament and in the courts, might
not be enough to satisfy Canada’s international human rights obligations, but it would
probably go some way towards a positive evaluation.

From an international human rights perspective, this would entail an analysis of at
least the extent to which our previous analysis of Charter limitations reflected similar
international concerns about limiting rights only for the most onerous of reasons in a
democratic society. One factor that will count towards a finding of compliance with
international human rights obligations is that the state actually took into account its
international human rights obligations, or at least their domestic reflection. On that score,
the relative difficulty of doing so in Canada (given the unimplemented nature of ICCPR
obligations) means that legislative processes and judicial challenges have been largely
bereft of references to international human rights law, specifically of the ICCPR. This
would (rightly) relativize the notion that much effort was put specifically into complying
with the Covenant. After all, how can one be seen as trying to comply with something that
one does not even mention?

Even this failure, however, would not necessarily be conclusive if (indirectly and non-
explicitly) the Canadian legal system could be seen to have adequately struggled with the
underlying issues on its own terms, in ways that reflected international imperatives. If not
attention to the ICCPR specifically, then there has certainly been considerable attention
given to similarly formulated Charter guarantees.42 Notably, several factors are often

38See, for example, Fatin-Rouge Stefanini and Taillon, Le Droit d’exprimer Des Convictions Par Le Port de
Signes Religieux En Europe.

39James Allan, ‘An UnashamedMajoritarian Critical Notice’ (2004) 27(2)Dalhousie Law Journal 537–54.
40Patricia Popelier and Catherine Van De Heyning, ‘Subsidiarity Post-Brighton: Procedural Rationality as

Answer?’ (2017) 30(1) Leiden Journal of International Law 5–23.
41Chris Hilson, ‘TheMargin of Appreciation, Domestic Irregularity andDomestic Court Rulings in ECHR

Environmental Jurisprudence: Global Legal Pluralism in Action’ (2013) 2(2) Global Constitutionalism
262–86.

42See, for example, ‘La Laïcité: Le Choix Du Québec: Regards Pluridisciplinaires Sur La Loi Sur La Laïcité
de l’Etat. Recueil de Cinq Rapports d’expertise Sollicités Par Le Procureur Général Du Québec’, March 2021.
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mentioned as evidencing a clear concern with the rights ramifications of Bill 21, such as
the fact that it only applies to certain civil servants (those with educational or coercive
authority) and that it makes an exemption for those recruited under the previous legal
regime (essentially ‘grandfathering’ their right to wear religious symbols). By the same
token, these concessions do reveal the inherent sensitivity of such ramifications and may
simultaneously weaken the argument that Bill 21 is foolproof from a rights perspective
(why only certain civil servants and not others?).

III. Human rights Russian dolls: Federal stratification in global perspective

A second way of imaging global legal pluralism in relation to Bill 21 is as moving beyond
conventional state-focused margin of appreciation reasoning altogether to problematize
the very sites of human rights implementation. So far, this article has proceeded as if
Canada were the only (or at least by far the most relevant) entity when it comes to
assessing Bill 21 from the standpoint of international human rights law. Moreover, it has
imagined that Canada’s internal characteristics – notably its federalism – are, for the
purposes of international law, largely irrelevant. In reality, however, evaluating Bill 21 in
global pluralist perspective involves a significant complicating layer, namely the fact that
the legislation, to all intents and purposes, was adopted byQuebec and not Canada, and as
part of a complex federal co-exercise of Canadian sovereignty.

From the perspective of international law, domestic idiosyncrasies such as Canada’s
federal structure are traditionally irrelevant when it comes to assessing violations of
international obligations. This, however, creates a genuine challenge because of the
mismatch between what international law considers as the responsible actor (the state)
and how Canadian constitutional law deals with the issue (provinces). From a global
pluralist perspective, the risk is that one will not do justice to the internal complexities of
Canadian federalism, including as they embody complex and rights-sensitive pluralist
compromises, on account of a rigid focus on the state that has very little do per se with the
spirit of maximizing rights. Pluralism, by contrast, can help complexify the international
legal narrative by seeing human rights as simultaneously implemented onmany different
levels, each of which generates demands for translation and adaptation.

The state-centric view of international human rights implementation

By and large, international human rights law is predictably heavily focused on the state as
the primary site of human rights implementation. This is undoubtedly in part a bias that
results from the international law of state responsibility. A violation of international
human rights law by a federated entity is certain to engage the responsibility of the
(federal) state internationally, even if the latter does not particularly acquiesce to or
otherwise endorse the policies in question.43 Federated entities are not, ultimately, the de
jure subject of international human rights obligations even when they are de facto
responsible for the impugned conduct. If Bill 21 is to be challenged internationally, it
will be challenged as against Canada.44 The centrality of the state in international human

43Vienna Convention on the Law of Treaties (1967), article 27.
44But see an interesting suggestion for ‘condominium responsibility’ in Peter J. Spiro, ‘The States and

International Human Rights’ (1997) 66 Fordham Law Review 567–96.
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rights law is also a consequence of the fact that it is Canada as a state that is a party to the
ICCPR under international law, and not its provinces.

Indeed, the relative invisibility of federated entities in international law (if not de facto, at
least de jure) is connected to a deeper substantive theme in international law, namely a
traditionally proclaimed agnosticism about states’ internal organization beyond conform-
ing to basic criteria of statehood. It has been argued that whatever the importance of the
principle of subsidiarity, this principle at present plays mostly between international law
and the state rather than between the state and hypothetical federated or sub-state entities:

international human rights law does not currently provide strong support for a
requirement of territorial subsidiarity within the state, as a claim for federalism or
local government. Human rights law ordinarily takes the political subunits of the
state, and the allocation of powers among them, as a given. Local governmentmay be
desirable as an opportunity for citizens to exercise the right to political participation,
but there are many ways to structure political participation. The principal human
rights treaties do not give local governments autonomy rights against regions or
states, or require that the larger units refrain from regulating matters that the local
governments could address.45

It is true that the Human Rights Committee has occasionally evaluated specifically
provincial policies in Canada46 but it has evaluated them – somewhat awkwardly, as
we will see – qua Canadian policies. Note, moreover, that in the case of Bill 21 the idea that
it is Canada as represented by the federal government that should be accountable and not
Quebec is given added plausibility given the current reluctance of the federal government
to challenge Bill 21 before the courts.47 Internationally, this reluctance could be inter-
preted asmanifesting a tendency by the Canadian state to acquiesce to and solidarize itself
with a provincial policy (on political grounds that are beyond the scope of this article),
whatever domestic misgivings it may have in terms of principles.

Yet the fact that it is Canada and not Quebec that would hypothetically have to answer
for rights violations does create a potentially problematic split between the entity that has
undertaken the impugned action domestically and the entity called upon to answer for it
internationally. It means that international bodies are not, under normal circumstances,
in direct contact with the actual political constituencies responsible for the violations.
Conversations about human rights are more or less felicitously mediated by a federal
government that may have had very little hand domestically in their occurrence. More-
over, it inclines international human rights organs towards a one-size-fits-all notion of
implementation that treats states generically and fails to take into account their internal
specificities – notably, in this case, federalism. International bodies may then, somewhat
self-defeatingly, require of the state (here, the Canadian federal government) changes to
legislation that are not in its competence to make domestically. And the focus on the
sovereign tilts the evaluation of the margin of appreciation towards the state in the
international system rather than also extending it to federated entities within broader
federal arrangements.

45Gerald L. Neuman, ‘Subsidiarity’, in Dinah Shelton (ed), The Oxford Handbook of International Human
Rights Law (Oxford University Press, Oxford, 2013).

46Neuman, ‘Subsidiarity’.
47‘Federal Government Can Intervene in Bill 21 with Untested Legal Options: Experts’, Global News,

available at: <https://globalnews.ca/news/5935635/bill-21-quebec-federal-government-options>.
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Even from an international human rights perspective, therefore, it cannot be entirely
irrelevant that Bill 21 was passed by the province of Quebec within the exercise of its
competencies, and not Canada itself. Simply because international human rights law does
notmandate federalism (indeed, is largely indifferent to it) does notmean that, faced with
federal arrangements, it should not intelligently assess their implications for rights
implementation. To ignore this dimension on account of a dogmatic and singular concept
of international responsibility would be to fail to comprehend Canada’s constitutional
specificities, laden with rights and pluralist considerations as they are.

Indeed, the case for a relative visibility of federal arrangements is reinforced by the fact
that, outside the question of responsibility, the preference in international human rights law
has always been for all organs of the state to participate in the process of implementation.48

Thismeans that federated entities surely ought to implement the international human rights
obligations of the state of which they are part, even as the federal state has an obligation to
encourage them to do so.49 As the experience of even otherwise monistic and international
law-receptive federal states suggests, this cannot be taken for granted.50 In some cases,
federated entities have been at the heart of resistance to international human rights law
against an otherwise relatively sympathetic federal state.51 However, in other cases federated
entities may in fact be relatively more permeable to international human rights obligations
and act as convenient relays or even objective allies for them “beyond the state”.52 The fact
that Quebec clearly claims to be implementing international human rights law in a range of
areas, including Bill 21, only reinforces the sense that it should be treated as a relevant actor
internationally in that respect, if not on account of international law at least out of concern
for human rights. This sheds light on how Canadian federalism relates to international law.

Federal states in international human rights law: The case of Canada

Canada’s plurinational federalism formula is different from otherwise unitary states’
efforts at decentralization. Although it is the federal state that binds Canada to inter-
national agreements, Canadian provinces are not like local authorities exercising a
delegated responsibility. Rather, they partake as equals in the exercise of Canadian
sovereignty within their sphere of competence, with obvious implications for treaty
implementation and perhaps for international scrutiny as well. This means that consti-
tutionally, if not internationally, the federal government’s ability to implement its human
rights obligations is strongly mediated by federal relations.

At the same time, whatever the constitutional specificities of Canada, under inter-
national law it is Canada that is answerable for its commitment to human rights treaties.
In practice, this means that it is traditionally the federal government that will defend its
compliance with its treaty commitments internationally (such as the ICCPR in Geneva,

48General Comment No. 31, The Nature of the General Legal Obligation Imposed on States Parties to the
Covenant, CCPR/C/21/Rev.1/Add. 13, 26 May 2004, para. 4.

49See article 28 (‘Federal Clause’) of the Inter-American Convention on Human Rights.
50Stefan Oeter, ‘International Human Rights and National Sovereignty in Federal Systems: The German

Experience Symposium’ (2002) 47(3) Wayne Law Review 871–90.
51Heather K Gerken, ‘Federalism as the New Nationalism: An Overview Feature’ (2014) 123(6) Yale Law

Journal 1889–1919.
52Judith Resnik, ‘Law’s Migration: American Exceptionalism, Silent Dialogues, and Federalism’s Multiple

Ports of Entry’ (2005) 115(7) Yale Law Journal 1564–1670; Johanna Kalb, ‘Dynamic Federalism in Human
Rights Treaty Implementation’ (2010) 84(4) Tulane Law Review 1025–66.
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for example). Even though Quebec may have a certain capacity to conclude its own
international arrangements,53 it is clearly not a party to the main international human
rights treaties. International human rights bodies, for their part, remain unaccustomed to
treating federal states differently preferring to leave constitutional idiosyncrasies behind a
relative ‘veil of ignorance’.

Yet at least three arguments militate in favour of taking into account states’ federal
specificity when assessing compliance with human rights from a pluralist perspective.
First, pragmatically and in terms of policy, there is something highly artificial about
treating states interchangeably when their domestic constitution is a crucial part of their
ability to implement rights. If the goal of international human rights bodies is to promote
human rights rather than cater to necessary but dated dogmas about sovereignty, then
each state should be taken, to a degree, ‘as it is’. For the HRC to treat Canada effectively as
if it were a unitary state when its ability to implement the ICCPR is deeply mediated by
federalism is to risk engaging in a highly fictional exercise. It is, in fact, in the very spirit of
the margin of appreciation that states’ broad constitutional specificities should be taken
into account, including in how they affect prospects for rights.

Second, perhaps federal governance can itself be portrayed as related and even necessary
to the imperative of protecting human rights, at least in those states where it has historically
been understood in that way.54 International human rights law has exhibited, over time, a
certain openness to decentralized federalism understood as a form of autonomy – for
example, in relation to the protection of minorities.55 Instead of simply an inconvenient
variable that complicates international law’s simplistic image of interchangeable sovereigns,
it could be seen as an inherent vehicle for the delivery of rights. Canadian federalism is
certainly no stranger to a proto-rights logic, grounded as it was for example in the need to
guarantee a distinct people – that is, Quebecers – their own legal system and eventually
language rights, but also more generally in the adoption of the Canadian Charter of Rights.
One finds echoes of thismore rights-principled justification of federalism in the distinct but
related debate on subsidiarity. According to Paolo Carozza:

The most comprehensive formulation of subsidiarity is one that does not merely
reduce it to localism or devolution, nor to a utilitarian principle of efficiency in the
allocation of powers, but rather that regards subsidiarity as a principle of justice that
requires larger communities to protect the legitimate autonomy of smaller commu-
nities, to provide them with the assistance (subsidium) needed to fulfill their ends,
and to coordinate and regulate their activities within the common good of the larger
community, of which they are a part and which is also necessary to the flourishing of
their individual members.56

53On that contested question, see Stephane Beaulac, ‘The Myth of Jus Tractatus in La Belle Province:
Quebec’s Gerin-Lajoie Statement HughM. Kindred: A Tribute’ (2012) 35(2) Dalhousie Law Journal 237–66.

54George Alan Tarr, Robert Forrest Williams and Joseph Marko, Federalism, Subnational Constitutions,
and Minority Rights (Westport, CT: Greenwood Press, 2004).

55Luke Lazarus Arnold, ‘Acting Locally, Thinking Globally: The Relationship Between Decentralization in
Indonesia and International Human Rights’ (2009) 2(1) Journal of East Asia and International Law 177–204;
Hans-Joachim Heintze, ‘Implementation of Minority Rights Through the Devolution of Powers: The
Concept of Autonomy Reconsidered’ (2002) 9(4) International Journal on Minority and Group Rights
325–44.

56Paolo G. Carozza, ‘The Problematic Applicability of Subsidiarity to International Law and Institutions’
(2016) 61(1) The American Journal of Jurisprudence 51–67.

Global Constitutionalism 231

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/S

20
45

38
17

21
00

02
65

 P
ub

lis
he

d 
on

lin
e 

by
 C

am
br

id
ge

 U
ni

ve
rs

ity
 P

re
ss

https://doi.org/10.1017/S2045381721000265


There is, it has been suggested, ‘a very deep consonance between the underlying
premises regarding persons and communities in the idea of human rights and in the idea
of subsidiarity’,57 notably the fact that both, from their respective orientations, ‘challenge
radically the highly positivistic and absolutist understanding of state sovereignty that have
dominated public international law’.58 Thomas Kleinlein argues that ‘the relationship
between federal structure and rights reflects the interdependence of individual and
democratic autonomies’.59 In effect, minority protection, cultural rights and self-deter-
mination – as concepts that are themselves well entrenched in international human rights
law –may already militate for a recognition of more decentralized forms of governance60

and even law.61

Third, there is a certain evident analogy between the margin of appreciation in the
international realm and the theory and practice of federalism, as instances of pluralism.62

In calling for greater accommodation between global and domestic legal orders, but also
between plural preferences within domestic legal orders,Michel Rosenfeld argues in favor
of relying on transnational tools such as the margin of appreciation domestically.63 In
Canada specifically, it is worth noting that the constitutional argument for ‘Charter
federalism’ seeks to balance the aspiration to live together under a common standard of
justice and the inevitable recognition of value pluralism incarnated, however imperfectly,
by provincial divisions.64 Jeremy Clarke once argued that the margin of appreciation can
be a way of ‘developing a consistent model of rights in a federal context’ in ways that allow
‘provincial governments to build distinctive communities’while abiding by Canada-wide
rights standards.65 Among scholars of federalism, moreover, the margin’s rights-
promoting, or at least rights-compatible, logic has been stressed.66

Although thinking about the margin of appreciation mostly in a domestic context,
these authors make it possible to imagine a continuum between the pluralism of
international human rights obligations and the pluralism of domestic federal governance.
Canadian courts have, in fact, occasionally hinted at the relevance of themargin as when a
judge noted that ‘a course of actionmay be demonstrably justified in a free and democratic

57Carozza, ‘The Problematic Applicability of Subsidiarity to International Law and Institutions’, 53.
58Carozza, ‘The Problematic Applicability of Subsidiarity to International Law and Institutions’, 54.
59Thomas Kleinlein, ‘Federalisms, Rights, and Autonomies: The United States, Germany, and the EU’

(2017) 15(4) International Journal of Constitutional Law 1157–73.
60Kristin Henrard, Devising an Adequate System of Minority Protection: Individual Human Rights,

Minority Rights and the Right to Self-Determination ( Martinus Nijhoff, The Hague, 2000).
61Frédéric Mégret, ‘Is There Ever a “Right to One’s Own Law”? An Exploration of Possible Rights

Foundations for Legal Pluralism (2012) 45(1) Israel Law Review 3–34.
62For a recent conceptualization of US federalism along those lines, see Erin Ryan, ‘Federalism as Legal

Pluralism’, in Paul Schiff Berman (ed), The Oxford Handbook of Global Legal Pluralism (Oxford University
Press, Oxford, 2020).

63Michel Rosenfeld, ‘Rethinking Constitutional Ordering in an Era of Legal and Ideological Pluralism’
(2008) 6(3–4) International Journal of Constitutional Law 415–55.

64Alan C. Cairns, ‘The Case for Charter-Federalism’, in Reconfigurations: Canadian Citizenship and
Constitutional Change, Selected Essays by Alan C. Cairns (McClelland and Stewart, Toronto, 1995), 186–93;
Samuel Victor LaSelva, The Moral Foundations of Canadian Federalism: Paradoxes, Achievements, and
Tragedies of Nationhood (McGill-Queen’s Press, Toronto, 1996).

65Jeremy A. Clarke, ‘The Charter of Rights and a Margin of Appreciation for Federalism: Lessons from
Europe’, paper presented at the Canadian Political Science Association, York University, Toronto, Ontario,
2006, available at: <https://www.cpsa-acsp.ca/papers-2006/Clarke.pdf>, 1.

66Judith Resnik, ‘Accommodations, Discounts, and Displacement: The Variability of Rights as a Norm of
Federalism (s)’ (2017) 17 Jus Politicum, Revue de Droit Politique 209.
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society without being adopted by every political unit within that society… The Charter is
not a tool to make Canada a monolith.’67 The idea that federalism is an inherently
pluralistic arrangement geared towards taking into account different approaches, in
particular to state–religion relations, featured strongly in the Bill 21 debate.68 Taking
into account the intrinsic value of federalism for rights would entail a renewed inter-
national appreciation of how Canada’s constitutional model both enables and constrains
Bill 21.

Indeed, the profound similarity of the margin of appreciation as an international and
as a domestic device has been underscored in debates about Bill 21where it has been noted
that ‘the national margin of appreciation is also characteristic of a system composed of
other systems. In that sense, the analogy with plurinational or strongly decentralized
federations is particularly relevant.’69 This is particularly the case when it comes to the
state’s rapport with religion, where ‘a similar diversity of formulas can even exist within
federal regimes, the least centralized of which concede a significant margin of maneuver
to their federated states when it comes to the civil organization of religion conceded’.70

The examples of Switzerland and Germany are often cited as ones where the various
cantons and länders not only have considerable autonomy in terms of how they organize
state–religion relations, but also happen to differ significantly from each other based on
their histories (marked, for example, by Catholicism or Reformation).71 Indeed, this is
evocative of Canada’s own reality,72 where the Supreme Court has in the past deferred to
Quebec’s distinctiveness, including as it manifests itself in relation to religion.73

The argument in defence of Bill 21 would still need to be made by Canada on the
international plane, but Canada’s place under international human rights law would be
seen through its federal character. Specifically, Canada would be speaking for itself – both
through its federal government (which ratified the relevant treaty) and one of its
provinces (which is in charge in part of implementing it). It might thus present a sort
of ‘divided united’ front: divided on the scope of freedom of religion, for example, but
united in its understanding that the issue must at any rate be handled while respecting
Canadian federal pluralism and taking its specific culture of rights seriously.

67Badger et al. v. A.G. Manitoba (reflex-logo) reflex, (1986), 30 D.L.R. (4th) 108 (Man. Q.B.).
68Benoît Pelletier, ‘La Théorie Du Fédéralisme et SonApplication AuContexteMultinational Canadien’ in

La Laïcité: Le Choix DuQuébec: Regards Pluridisciplinaires Sur La Loi Sur La Laïcité de l’Etat. Recueil de Cinq
Rapports d’expertise Sollicités Par Le Procureur Général Du Québec, 2021.

69Fatin-Rouge Stefanini and Taillon, Le Droit d’exprimer Des Convictions Par Le Port de Signes Religieux
En Europe, 651 (author’s translation. Original reads: ‘ La marge nationale d’appréciation est aussi le propre
d’un système composé d’autres systèmes. En ce sens, l’analogie avec des fédérations plurinationales ou
fortement décentralisées est tout particulièrement pertinente.’)

70Marc Chevrier, ‘La Laïcité, Principe Du Droit Politique Contemporain. Perspectives Historiques,
Philopolitiques et Comparées’ in La Laïcité: Le Choix Du Québec: Regards Pluridisciplinaires Sur La Loi
Sur La Laïcité de l’Etat. Recueil de Cinq Rapports d’expertise Sollicités Par Le Procureur Général Du Québec,
2021, 122 (author’s translation. Original reads: ‘Une pareille diversité de formules peut même exister à
l’intérieur des régimes fédéraux dont les moins centralisés en ce qui touche l’organisation civile de la religion
concèdent à leurs États fédérés une marge de manœuvre appréciable.’)

71Fatin-Rouge Stefanini and Taillon, Le Droit d’exprimer Des Convictions Par Le Port de Signes Religieux
En Europe, 568–73.

72Hak c. Procureure générale du Québec, 2019 QCCA 2145, par. 145.
73Valérie Amiraux and Jean-François Gaudreault-Desbiens, ‘Libertés Fondamentales et Visibilité Des

Signes Religieux En France et Au Québec: Entre Logiques Nationales et Non Nationales Du Droit?’ 9(2016)
57(2–3) Recherches Sociographiques 351–78.
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Note that this presumes the federal government (bound as it is by the Canadian Charter
of Rights and Freedoms, to say nothing of a repository of its own legislative and executive
outlook on freedomof religion)would bewilling to defendBill 21 internationally on its own
terms. There is an interesting paradox here: the federal governmentmay be called to defend
in Geneva policies that it disapproves of in Ottawa. The Canadian government might
choose to deliberately lose an international challenge or only defend itself in a very pro
formaway. Tactically, this might reinforce the federal government’s hand in remonstrating
Quebec for the adoption of Bill 21while allowing it to pretend that its ‘handswere bound’ by
international law, although this would presumably lead to a domestic crisis. Conversely and
more plausibly, the federal government could decide that, despite its domestic opposition to
Bill 21 in principle, it ought to defend the legislation in earnest as a product of federalism
that it is at least required to back on the international stage as a result of federal comity.

It is not absolutely clear how the focus on Canada as a federal state would influence the
computation of the margin of appreciation internationally. On the one hand, Canada
could present itself before international bodies as split between a majority (the federal
government and all other provinces) and a minority (Quebec) on the issue of state–
religion relations and the wearing of religious symbols in the public service. This might
encourage an understanding that it is appropriate in terms of Canada’s international
human rights obligations for Bill 21 to be considered valid in Quebec, even as it would
almost certainly be a violation of the same obligations for the federal government or other
provinces to adopt a similar law (given their inability to justify the margin of appreciation
against the background of the right kind of secular tradition).

On the other hand, considerations of provincial specificitymight seemmuch less urgent
when filtered through the demands of governing the whole of the country federally and, in
particular, ensuring that the Charter is not violated. Even in areas that clearly fall within
provincial prerogatives, it might still be argued that the appropriate unit of reference for the
margin of appreciation is Canadian federalism. The argument for a specific, ingrained
tradition of rigid secularism would then be much weaker in a federal context characterized
by strong respect for freedom of religion andmulticultural rights. The almost absolute lack
of echo of the Quebec proposals to ban religious symbols outside the province (nine
provinces representing roughly three-quarters of the country’s population against one),
despite Canada facing broadly the same reality in terms of religious diversity, wouldmake it
relatively more difficult for Canada as such, even taking federalism into account, to argue
that the banning of the veil was a necessary and proportionate measure.

Federated entities in international human rights law: The case of Quebec

Another more radical and pluralistic avenue, however, would be to imagine international
human rights bodies as engaging federated entities directly, effectively minimizing the
importance of the central state for the purposes of implementation. The focus on the
sovereign in international human rights law may ultimately say more about international
human rights law’s embeddedness in international law than about a commitment to human
rights. Why, from a human rights point of view, should the state be the appropriate unit of
reference to compute rights compliance? Froman international lawpoint of view, of course,
the answer is simple: because the state is the party to the relevant treaty and perhaps out of a
deferral to the axiomatic role of the state as the central subject of that body of law but that is
not necessarily conclusive of human rights’ own debates. Human rights are certainly
mediated by international law, but they are not necessarily reducible to it.
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In addition to the just examined possibility that federal states should at least be taken
‘as they are’, it is not inconceivable that human rights implementation could be under-
stood in a muchmore decentralized and pluralistic way, based on a more fully articulated
concept of subsidiarity that does not stop where the state begins.74 Julie Fraser and David
Valeska point out that groups that feel under-represented within the state (as Quebecers
arguably do in Canada) may have reservations about how they are portrayed (even
benignly) by state entities before international institutions and seek out those institutions
directly to have their specificity (further) recognized.75 There is a risk that, in purporting
to speak for Quebec internationally, Canada would either only represent Canada and its
view of Quebec or reify a ‘Quebec identity’ in matters of religion and secularism in ways
that might be problematic for minorities in Quebec.

Moreover, the specificities of Canadian federalism stand to further problematize the
debate. Provinces’ prerogatives do not only complicate the position of the federal state
itself in its representations to international bodies; they also create dynamics uniquely
favourable to at least a certain international visibility of federated entities. Instead of being
several degrees removed from the domestic–international interface, provinces – precisely
because they exercise Canadian sovereignty – arguably operate in its close vicinity.
Indeed, the willingness of provinces (especially, as it happens, Quebec) to engage in their
own international representation when it comes to matters that fall within their preroga-
tives and the relative amenability of the Canadian government to such arrangements76 are
factors to be considered. The representation of Quebec in Canadian delegations defend-
ing the country’s periodic reports before treaty bodies, and the fact that the latter have
seen nothing untoward internationally about this, suggest a certain blurring of the notion
of the state as necessarily a unitary actor internationally.

For one thing, this renewed sense of federated entities as direct participants in
international human rights implementation77 makes more plausible the notion that they
can be sites in their own right for the evaluation of the margin of appreciation. Deferral to
the norm-producing authority of federated entities or sub-state actors may be justified a
fortiori when these have recognized domestic political competencies that happen to
coincide with cultural distinctiveness and have been hammered out as part of constitu-
tional ‘grand bargains’ that themselves clearly reflect rights preoccupations. CormacMac
Amhlaigh, for example, has made the case for ‘autonomy in the “domestication” of
international human rights norms in nationalminority institutional structures’, following

74Loren King, ‘Cities, Subsidiarity, and Federalism’ in James E Fleming and Jacob T Levy (eds), NOMOS
LV: Federalism and Subsidiarity (New York University Press, New York, 2012); Neus Torbisco Casals,
‘Beyond Unity and Coherence: The Challenge of Legal Pluralism in a Post-National World Seminar in Latin
America on Constitutional and Political Theory: Panel V: Legal Pluralism’ (2008) 2 Revista Juridica
Universidad de Puerto Rico 531–52; Mégret, ‘International Human Rights and Global Legal Pluralism’;
Cormac S. Mac Amhlaigh, ‘“Even Children Lisp the Rights of Man”: International Human Rights Law and
National Minority Jurisdictions’ in Stephen Tierney (ed), Nationalism and Globalization (Hart, Oxford,
2015).

75David and Fraser, ‘A Legal Pluralist Approach to the Use of Cultural Perspectives in the Implementation
and Adjudication of Human Rights Norms’.

76Stéphane Paquin, Les relations internationales du Québec depuis la doctrine Gérin-Lajoie (1965-2005): le
prolongement externe des compétences internes (Presses Université Laval, Quebec, 2006), 314–16.

77See also in the US context, Martha F. Davis, ‘Upstairs, Downstairs: Subnational Incorporation of
International Human Rights Law at the End of an Era Symposium: International Law and the Constitution:
Terms of Engagement: Panel I: The Contemporary Relevance of International Human Rights for Constitu-
tional Law and Social Justice: Case Studies and Limitations’ (2009) 77(2) Fordham Law Review 411–38.
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a Human Rights Act-based ruling by the UK Supreme Court involving Scottish criminal
law.78 As the UK Joint Committee on Human Rights has noted, not only is there no
incompatibility between a ‘British’ Bill of Rights and devolution, but there may even be ‘a
positive virtue in the broadly defined rights in the international standards being fleshed
out into more concrete norms and standards at the regional, national and sub-national
level’.79

Note that if Bill 21 were assessed based on Quebec’s own cultural specificities as a
quasi-subject of international human rights law, it would stand a higher chance – perhaps
unsurprisingly – of being seen as consonant with the margin: Quebec would at least
provide its own standard by which to be judged internationally.80 Although it would on
one level appear quite isolated in relation to the ROC, it could point to the fact that a
certain aspiration to rigid secularism is more authentic there than anywhere else in
Canada. Internally, Canada is a striking example of the kind of scenario that themargin of
appreciation was imagined for, namely one where commitment to rights is evident but
deep differences over the very meaning of the liberal project prevent the emergence of an
identifiable single-best position.

Note, however, that therein lies a danger for supporters of Bill 21 who are intent on
maximizing the pluralist angle, namely the risk that the conceptual floor of that pluralist
argument will collapse under their feet, revealing ever more aspirations to pluralism.
Indeed, there remains the question of why, if this fundamentally decentralizing logic
holds, one should even stop, from an international human rights perspective, at existing
allocations of political power within Canada? If Quebec is recognized for its margin of
appreciation, then why not certain constituencies within Quebec that may also have their
own competencies and specificities? In that respect, nested pluralism inevitably opens up
interrogations about the appropriate frame of reference, even within federal arrange-
ments. This is all the more so given that the ban on the veil is fundamentally contested
withinQuebec and that, for all the willingness (such as itmay be) to defer to the autonomy
of a province, it necessarily creates ‘minorities within the minority’.

As it happens, the contestation of Bill 21 in Quebec, notably by the Anglophone
minority, has already led, on constitutional grounds, to a recognition that English school
boards should not be bound by the prohibition on religious symbols. The English
Montreal School Board (EMSB) had argued that the linguistic rights granted to it under
Section 23 of the Charter entitled it to adopt its own policy on the issue. Generously
interpreting Section 23, Justice Marc-André Blanchard emphasized the close connection
between language and culture, including as it relates to confessional specificities. In that
respect, not only have Francophones historically been associated with Catholicism and
Anglophones with Protestantism, but the Anglophone community’s attitude to the
celebration of religious diversity was presented as more pronounced.81 Whether this in
turn reifies Anglophone culture in Quebec or whether it expands language rights too
broadly, it remains that – constitutionally at least – an argument was found for a kind of
‘pluralism within pluralism’ (leading one commentator to describe Quebec henceforth as

78Mac Amhlaigh, ‘“Even Children Lisp the Rights of Man”’.
79My emphasis. Joint Committee on Human Rights, Twenty-Ninth Report, 2008, para. 107.
80Of course, even there Quebec might, rather than the dissident force, be the ‘trailblazer’ that announces

the shape of things to come in Canada: see Vincent Martenet, ‘Federalism in Rights Cases’ (2019) 67(3) The
American Journal of Comparative Law 551–85; however, this seems unlikely at present, despite receptivity
among some sectors of the political class in other provinces to the project underlying Bill 21.

81Ichrak Nourel Hak and al. c. PG Québec (500-09-028470-193), April 21, 2020, paras. 939–1003.
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a form of constitutional ‘Swiss cheese’).82 Pluralism was used ‘defensively’ to at least
circumscribe a space of resistance to Bill 21 within Quebec, a situation that will not satisfy
those who would have wanted the law lato sensu to be invalidated but maximizes the
possibilities of pluralism in contextualizing rights within particular communities.

It would be interesting to know how international human rights bodies, if they were
ever confronted with the validity of such an outcome, would treat it. The HRC, for
example, has in the past been reluctant to even consider that Anglophone Quebecers are
technically a minority in Canada. When asked in the early 1990s to evaluate whether
article 27 on the protection of the cultural rights of minorities had been violated as a result
of Quebec’s language laws, the Committee found that:

As to article 27, the Committee observes that this provision refers to minorities in
States; this refers, as do all references to the ‘State’ or to ‘States’ in the provisions of
the Covenant, to ratifying States. Further, article 50 of the Covenant provides that its
provisions extend to all parts of Federal States without any limitations or exceptions.
Accordingly, the minorities referred to in article 27 are minorities within such a
State, and not minorities within any province.83

Anglo-Quebecers were therefore not a minority for the purposes of the ICCPR, whereas
Francophones would be (even though they are amajority in Quebec). It is interesting how
quickly, given the opportunity, the HRC reasserted the whole of Canada as the framing of
choice, despite compelling arguments that Anglo-Quebecers are effectively a minority in
Quebec even though they are a majority in Canada. In another case, this time on state
funding of religious schools, the HRC found that the preferential treatment of Roman
Catholic schools in Ontario was not justifiable under the ICCPR, even as a historical
compromise was embedded in the Canadian constitution that had been key to the birth of
the confederation in 1867. It thereby showed itself to be relatively unresponsive to even
historical attempts to organize Canadian pluralismwhen they clashed with equal rights.84

By the same token, it would be difficult for the HRC to second-guess a delicate solution,
based on an interpretation of the Canadian Charter of Rights, that seems to create a
complex compromise between a particular minority, a province and Canada. Note also
that Justice Marc-André Blanchard’s reasoning, in applying Section 23 of the Canadian
Charter of Rights in concreto by taking into account the historical specificities of the
Anglophone minority (rather than simply promoting a singular human rights standard),
has shown a path that is strikingly evocative of the margin of appreciation.

At any rate, one can imagine that, internationally, one could witness the emergence of
a three-tiered system for the margin: one involving the state as such; one focused on
federated entities; and a final level of deference to notable sub-state entities (municipal-
ities, school boards, etc.) that can make a distinct claim to their own human rights path.
From a human rights perspective, there is certainly no strong reason why pluralism
should stop at the state and why the fundamentally decentralizing logic of the margin

82RichardMartineau, ‘Loi 21: Le Québec Est DevenuUn Fromage Suisse’, Le Journal deMontréal, 21 April
2021, available at: <https://www.journaldemontreal.com/2021/04/21/loi-21-le-quebec-est-devenu-un-fro
mage-suisse>.

83Human Rights Committee, Ballantyne, Davidson, McIntyre v. Canada, CCPR/C/47/D/359/1989 and
385/1989/Rev.1 (31 March 1993).

84Waldman v. Canada, HCROR, 76th Sess, Annex, Communication No. 694/1996 (1996).
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should not reverberate throughout the organization of political power. This would,
however, frame the margin of appreciation less as a tool to merely evaluate the rights
conformity of state behavior and more as a modality of evaluating the very rights
conduciveness of a variety of pluralistic constellations of power.

IV. Notwithstanding the ‘notwithstanding clause’: On the limits of
overriding rights in the name of democracy

In this third section, I turn to a final level of decentralization of human rights interpret-
ation and implementation involving pluralism, one centred on parliamentary sovereignty
and the potential role of majoritarian fiat in suspending rights in the name of a claim to
difference. What happens when a state or a federated entity is intent on claiming the
benefit of ‘pluralist’ arrangements for itself while denying such pluralism to minorities
within its midst? To what extent is democracy, in particular as expressed through
parliaments, a validmode of circumscribing the appropriate locus and scope of pluralism?

A rather unique feature of the Canadian Charter of Rights and Freedoms is the ability
of parliamentary majorities to ‘override’ certain Charter protections. According to
Section 33, the so-called ‘notwithstanding clause’, ‘Parliament or the legislature of a
province may expressly declare in an Act of Parliament or of the legislature, as the case
may be, that the Act or a provision thereof shall operate notwithstanding a provision
included in section 2 or sections 7 to 15 of this Charter.’ Section 33, it should be noted, was
introduced at the request of provinces, and so very much operates at the intersection of
rights protections and federal governance. A similar provision is included in the Quebec
Charter of Human Rights and Freedoms.

Quebec decided to pre-emptively invoke Section 33 in the case of Bill 21. Domestically,
this proved prescient as it is essentially on the grounds that its ability to do so is
constitutionally uncontested that Bill 21 has so far been found to pass constitutional
muster.85 Indeed, more than any other province in Canada, Quebec has made consider-
able use of and developed its own sensibility to the clause, notably in the wake of the
Charte de la langue française, which imposes mandatory use of French in a variety of
provincial contexts. The clause is seen as a way of setting aside Charter protections (rather
thanmerely interpreting them) in cases where they potentially clashwith broad provincial
orientations.86 The question of whether such invocation is legal and whether it pre-empts
challenges has already given rise to a lively debate in Canada and Quebec in the context of
Bill 21.87

But what of the notwithstanding clause’s status under international rights law, an issue
that has been far less frequently discussed, assuming that Bill 21 cannot be justified via
some sort of pluralist deference to the margin of appreciation? Clearly international
human rights bodies are not bound to recognize the idiosyncrasies of Canadian

85Ichrak Nourel Hak and al. c. PG Québec (500-09-028470-193), 21 April 2020.
86Guillaume Rousseau and François Côté, ‘A Distinctive Quebec Theory and Practice of the Notwith-

standing Clause:WhenCollective InterestsOutweigh Individual Rights’ (2017) 47(2)RevueGénérale deDroit
343–431.

87See, for example, ‘Dérogation aux droits dans le projet de loi sur la laïcité de l’État: la synthèse,’ À qui de
droit, 9 April 2019, available at: <https://blogueaquidedroit.wordpress.com/2019/04/09/derogation-aux-
droits-dans-le-projet-de-loi-sur-la-laicite-de-letat-la-synthese>; Robert Leckey, Grégoire Webber and Eric
Mendelsohn, ‘The Faulty Received Wisdom Around the Notwithstanding Clause’ (2019) Policy Options,
available at <https://policyoptions.irpp.org/magazines/may-2019/faulty-wisdom-notwithstanding-clause>.
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constitutional law, although they may find on their own grounds that they conform to
international human rights instruments, especially if plurally understood.

The status of the ‘notwithstanding clause’ in international human rights law

Compared with the kind of sophisticated arguments to which the question has given rise
in Canadian constitutional law, the issue under international law is a priori far simpler
and more straightforward. Despite the well-entrenched (albeit politically contentious)
status of the notwithstanding clause in Canada, it is worth noting that there is simply no
international or even domestic analogue to it.88 Canada made no reservation to the
ICCPR when it became party to it that would have signalled a desire to make the clause
operative in a sui generis way89 – nor, one might add, is it likely that such a reservation
would be compatible with the ‘object and purpose’ of the treaty. Certainly, the constitu-
tional status of the clause would not, per se, provide a defence to violating Canada’s
otherwise clear international commitments.90 In fact, the idea that parliamentary major-
ity can in certain cases override human rights flies in the face of the highly prevalent
notion that human rights exist precisely as a bulwark against majorities.91

The Canadian government has previously had the opportunity, in the Singer case, to
defend the compatibility of section 33 with its obligations under the ICCPR.92 As
summarized by the HRC:

the Government affirms that the existence of Section 33 per se is not contrary to
article 4 of the Covenant, and that the invocation of Section 33 does not necessarily
amount to an impermissible derogation under the Covenant: ‘Canada’s obligation is
to ensure that Section 33 is never invoked in circumstances which are contrary to
international law’ … Thus, a legislative override could never be invoked to permit
acts clearly prohibited by international law. Accordingly, the legislative override in
Section 33 is said to be compatible with the Covenant.

Indeed, in a later case, the Canadian government argued that:

Canada’s obligation is to ensure that Section 33 is never invoked in circumstances
which are contrary to international law. The Supreme Court of Canada has itself
stated that ‘Canada’s international human rights obligations should [govern]… the
interpretation of the content of the rights guaranteed by the Charter.’ Thus, a
legislative override could never be invoked to permit acts clearly prohibited by
international law.93

88Samuel V. LaSelva, ‘Only in Canada: Reflections on the Charter’s Notwithstanding Clause’ (1983) 63The
Dalhousie Review 383–98.

89Pearl Eliadis, ‘The PQ Fall, the Notwithstanding Clause and International Human Rights Law’, Rights
Blog, 15 April 2014, available at: <https://pearleliadis.wordpress.com/2014/04/15/the-pq-fall-the-notwith
standing-clause-and-international-human-rights-law-qcpoli-canpoli-normankenn>.

90Refah Partisi (the Welfare Party) and others v. Turkey [GC], Nos 41340/98, 41342/98, 41343/98 and
41344/98, [2003] II ECHR 267.

91Robert Leckey, ‘Advocacy Notwithstanding the Notwithstanding Clause’ (2019) 28(4) Constitutional
Forum 1–8.

92Human Rights Committee, Singer v. Canada, CCPR/C/51/D/455/1991 (26 July 1994), para 6.3.
93Human Rights Committee, Singer v. Canada, CCPR/C/51/D/455/1991 (26 July 1994), para 5.4.
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From a global legal pluralist perspective, this means the Canadian government
presents itself as a sort of ultimate guarantor that plurally minded democratic overrides
will still comply with its obligations as a state (even interpreted broadly, taking into
account a margin of appreciation). This would no doubt be a paradoxical situation if
Section 33 had been invoked by the federal government itself (it has never done so, at least
so far), but it is more plausible if the federal government is in that posture in relation to
provinces, although even that begs the question of how it might intervene to prevent a
province from invoking the notwithstanding clause. Constitutional pluralismmight thus,
hypothetically, defeat the ability of Canada to comply with its international obligations.

Some authors in Quebec have argued that the notwithstanding clause or its invocation
do not per se infringe Canada’s obligations under the ICCPR.94 Leaving aside the factual
question of whether the notwithstanding clause ‘has never’ or ‘could never’ be invoked in
violation of international law, and the considerable ambiguity of the reference to ‘clearly’
prohibited acts, this is a vanishingly subtle argument. It is not clear that it amounts to
much except to say that section 33 is not a violation of Canada’s international obligations
until it is used to violate such international obligations. This leaves open a theoretically
conceivable, but somewhat implausible, scenario where section 33 is used to trump the
Canadian Charter of Rights and Freedoms – but in ways that do not simultaneously
amount to a violation of the corresponding guarantees under the ICCPR. Clearly, given
the contentiousness of Bill 21 and its effects on minorities, and even assuming the ban on
religious symbols in the public service is not ‘clearly’ prohibited in international law, this
would seem an area where any use of section 33 should and would be closely scrutinized
internationally.

Reconciling the ‘notwithstanding clause’ with international human rights law

How might section 33 nonetheless be invoked in ways that are compatible with the
ICCPR? International law is not particularly formalistic, so what matters is arguably less
how section 33 is understood under Canadian law than what it effectively achieves. Just as
the Canadian judiciary occasionally resorts to Canada’s international obligations to
interpret domestic law, international human rights bodiesmight exceptionally be inclined
to interpret international law in light of domestic specificities in order to validate a strong
sense of pluralism.

Even though section 33 is confusingly labeled a ‘derogation’ in the CanadianCharter, it
is emphatically not equivalent to the ICCPR’s derogation clause. For Canada to argue that
it was invoking a derogation internationally would require it to show that it was facing a
‘time of public emergency which threatens the life of the nation’. There is nothing in the
record of the adoption of Bill 21 that suggests anything remotely resembling a public
emergency. In fact, the question of religious symbols in the public sphere in Quebec had
been debated on and off for a decade by the time the Bill was adopted. Supporters of the
legislation are clear that it is primarily a law adopted to promote secularism, and in
particular the ideal of laïcité.Needless to say, the Secretary General of the United Nations,
as the official repository of the ICCPR, has not been notified by the Canadian government
of any intent to derogate, as would be required.

94Guy Tremblay and Sylvain Bellavance, ‘La Suprématie Législative et l’édiction d’une Charte Des Droits
Britannique’ (1988) 29(3) Les Cahiers de Droit 637–55.
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An alternative might be that section 33, whatever its constitutional status in Canada,
could still be analyzed internationally as part of conventional ICCPR limitations. This
would, in a sense, ‘normalize’ section 33 internationally, seeing it as objectively limiting
rights even though it is technically and domestically suspending them. Such a solution has
been commended as one that would make sense of both Canada’s domestic and inter-
national human rights commitments in that ultimately it does not grant legislatures a
power to free themselves of all the strictures normally associated with limiting rights.95

This would nonetheless be an odd argument to make in the context of Bill 21 – even in
bad faith – given how section 33 in the economy of Canadian constitutional law is clearly
distinct from section 1, which is generally understood to be the foundation of limitations
to rights. It would require the HRC to go out of its way to generously interpret this
Canadian oddity as a faux limitation. Even assuming the HRC were so inclined, Canada
would still be in the awkward situation of having to defend as a conventional limitation
what was plainly not conceived as one in the runup to the adoption of Bill 21. This would
deprive Canada of a repertoire of actual and credible justifications of such a limitation:
instead of carefully weighed priorities (whether Bill 21 was necessary, proportional, etc.),
one would find only the Quebec National Assembly’s blunt willingness to suspend
Canadian guarantees through the affirmation of legislative sovereignty.

Finally, international human rights bodies might take Section 33 for what it is –
namely, a suspension – and, leaning strongly towards an understanding of Canadian
constitutionalism on its own terms, consider that a sui generis third way of modulating
rights (outside limitations and derogations) was acceptable internationally. This might
paradoxically assist those who, domestically, have sought to argue that the invocation of
the notwithstanding clause is dependent on the satisfaction of not only formal but also
substantive requirements.96 But it would truly go against the grain of international human
rights law, and would constitute a remarkable deference to a particular constitutional
tradition despite the clear language of treaty commitments. Although the Canadian
government strenuously emphasizes the highly hypothetical compatibility of section 33
with its human rights obligations, the better and simpler view may thus be that proposed
by Pearl Eliadis, that ‘no government can “notwithstanding” itself out of international
law.’97

Justifying the ‘notwithstanding clause’ in terms of international human rights law

But what if, instead of awkwardly identifying a space for majoritarian politics within an
overarching framework of international human rights obligations that seems set up to
limit its impact, such majoritarian politics were themselves more explicitly understood in
terms of a global legal pluralist approach to human rights? Indeed, a stronger and more
interesting argument might seek to reformulate the use of the notwithstanding clause by
drawing on the inherent ambiguities of international human rights discourse and, in
particular, its own long-standing even if occasionally hesitant implication in the defence

95Sonja Grover, ‘Democracy and the Canadian Charter Notwithstanding Clause: Are They Compatible?’
(2005) 9(4) The International Journal of Human Rights 479–90.

96For that argument, see for example Ichrak Nourel Hak and al. c. Procureure générale du Québec (500-09-
028470-193), 21 April 2020, paras 721–33.

97Eliadis, ‘The PQ Fall, the Notwithstanding Clause and International Human Rights Law’; see also
Tarnopolsky, ‘A Comparison between the Canadian Charter of Rights and Freedoms and the International
Covenant on Civil and Political Rights The New Constitution and the Charter’, 231.
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and promotion of democracy. After all, the notwithstanding clause is not external to
Canadian rights protections, but rather is to be found in the very instrument purporting to
guarantee them. There are three ways in which this deeper engagement with the place of
parliamentary democracy within the global human rights edifice itself might be con-
structed, although each comes with its pitfalls.

First, the invocation of the notwithstanding clause could be seen internationally as a
way of protecting some kind of ultimate residual margin of appreciation – a sort of
doubling down onQuebec’s specificity, backed andmade credible by a unique expression
of democratic will. This would recognize that one of the ways in which pluralism is given
effect, rather than merely through the weight of inherited tradition or a romanticized
conception of culture (especially as seen through an international distance), is through the
self-determining impulses of bold legislatures. How can one second-guess that aspiration
to pluralism if it is validated by democratic deliberation and should not international
human rights law, in turn, defer to such clearly expressed will? That argument would be
more convincing if ordinary limitations to rights, both under Canadian constitutional
and international law, did not already themselves allow considerable deferral to legislative
will. Still, the centrality of democratic deliberation to actualizing rights content was amply
flagged during the Bill 21 debate98 – and even acknowledged by the courts.99

Jacques Gosselin once argued in fact that, far from beingmerely a possibility, the use of
the notwithstanding clause may in fact be mandated under international human rights
law in order to give effect to cultural diversity.100 This may seem like an outlandish
argument, but it at least takes seriously the notion that human rights are often caught up
in a contradictory impulse mediated by parliamentary democracy: a centralizing aspir-
ation to give universal answers combined with a decentralizing desire to give legal
expression to human diversity as an intrinsic part of the human experience. Tactically,
it seeks to outflank internationalist human rights supporters by portraying deference to
the province’s discretion as, in fact, the ultimate international and human rights move.

Here, however, it is not clear that the ‘notwithstanding’ argument adds much to an
argument from the margin of appreciation generally, as we explored it in the preceding
sections – except perhaps as a further signalling device, democratically doubling down on
specificities that, on their own, might justify the exercise of the margin of appreciation
(and in that respect, the Quebec National Assembly is quite clear that it is merely giving
legislative expression to what some consider to be a long-held vision of laïcité). But it
might also paradoxically draw attention to the fact that a margin of appreciation
argument cannot be won on its own grounds because, instead of pointing to a deep
and uncontested tradition of secularism in Canada/Quebec whose natural ramification is
the banning of religious symbols for persons in position of authority, that change needs to
be forcefully legislated against what might be presumed to be the default position under
the Charter and in the face of significant opposition. Thismight reveal the debate to be less
about the genuine search for pluralism and more about blatantly illiberal
majoritarian will.

At any rate, this will not assuage concerns that the notwithstanding clause is basically
anathema to the project of international human rights law, perhaps all the more so given

98Mémoire du professeur Patrick Taillon déposé à la Commission des institutions dans le cadre de l’étude
détaillée du projet de loi nº 21, Loi sur la laïcité de l’État, p. 16.

99Hak c. Procureure générale du Québec, 2019 QCCS 2989, paras 8–9.
100Jacques Gosselin, La légitimité du contrôle judiciaire sous le régime de la Charte (Éditions Y. Blais,

Cowansville, Québec, 1991), 241–46.
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that international human rights law’s structure is already inherently pluralistic. One could
argue, in a very pluralist vein, that there ought to be a ‘margin of appreciation’ about
whether to have something like the ‘notwithstanding clause’ in the first place. Certainly,
the clause is woven into complex Canadian constitutional compromises as a safeguard for
the provinces, something to which international human rights bodies might be inclined,
all other things being equal, to defer. But the margin of appreciation is typically more
restrictive when it comes to features of constitutional governance that might fundamen-
tally alter a culture of rights. It applies to limitations of discreet rights, presumably not to a
broad ‘escape valve’ such as the notwithstanding clause.

Indeed, as has been emphasized, states are hardly divided on the issue of whether
having a ‘notwithstanding clause’ is a good idea from a human rights point of view: to the
best of this author’s knowledge, no state with a constitutional rights instrument has
simultaneously seen fit to introduce a caveat that such an instrument can be overridden
democratically. Indeed, internationally, such a caveat would seem to defeat the purpose of
having constitutional rights guarantees. That is not to say that other states do not resort to
parliamentary fiat to effectively violate rights as amatter of fact,merely that they do not do
so on the basis that it is within the power of parliaments to override human rights
guarantees as a matter of domestic or international law.

A second, subtler human rights argument for the notwithstanding clause would be to
frame it as a sort of human rights separation of powers thesis and, in particular, the need
to be mindful of the importance of parliaments as opposed to judiciaries, both out of
democratic pluralist considerations and for the purposes of elucidating the complex
meaning of rights. Again, rather than frontally taking exception with the imagined
dictates of human rights law, this would more subtly reformulate the argument for the
notwithstanding clause from within the categories of pluralism. It would caution against
excessive reliance on judicial review and constitutional interpretation as the primary
vehicles for the ultimate validation of rights, emphasizing the role of democratic delib-
eration instead. This was once Canada’s argument before the HRC, emphasizing the need
for ‘a balance between the roles of elected representatives and courts in interpreting
rights’:

A system in which the judiciary is given full and final say on all issues of rights
adversely impacts on a key tenet of democracy – that is, participation of citizens in a
forum of elected and publicly accountable legislatures on questions of social and
political justice… The ‘notwithstanding’ clause provides a limited legislative coun-
terweight in a system which otherwise gives judges final say over rights issues.101

This argument can also avail itself of schools of thought that, even as they are evidently
sympathetic to rights, have long been wary of the emphasis on judicial review.102

Constitutionally, it would have the backing of those who see legislatures, including
provincial ones, as having a significant role in constitutional interpretation and imple-
mentation via ‘democratic dialogue’.103

101Human Rights Committee, Ballantyne, Davidson, McIntyre v. Canada, CCPR/C/47/D/359/1989 and
385/1989/Rev.1 (31 March 1993) para 8.3.

102Jeremy Waldron, ‘The Core of the Case against Judicial Review’ (2005) 115 Yale Law Journal
1346–1406.

103James B. Kelly, Governing with the Charter: Legislative and Judicial Activism and Framers’ Intent (UBC
Press, Vancouver, 2014).
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Even though that is arguably not the dominant position in international human rights
law, the argument based on separation of powers might inject a certain doubt about the
wisdomof second-guessing theQuebecNational Assembly fromGeneva. Incidentally, we
cannot assume that courts are always the most progressive or informed interpreters of
rights. It might be necessary, in order to implement international human rights obliga-
tions, for parliaments to occasionally step in to overrule the judiciary. As an example,
imagine if the Supreme Court of Canada, contrary to what happened but not entirely
implausibly, had found that permitting same-sex marriage violated the Charter over the
wishes of particular provinces that wished to allow it.104 A degree of even pre-emptive
‘legislative review’105 of cases that could be ‘wrongly’ decided may be a legitimate feature
of a pluralist rights governance, although to the extent that it removes the ability of courts
to scrutinize legislation it is not clear how it really fares in terms of separation of power.

Nonetheless, international human rights law does have a pro-judicial review and rule
of law bias, which is invested heavily in the idea of courts as a final bulwark against rights
violations by majorities and would presumably not look generously at legislative over-
rides, save in exceptional circumstances. It will probably seem, a fortiori seen from outside
Canada, that the invocation of section 33 is less a kind of benevolent manifestation of
rights infused democracy than it is an attempt to stop challenges to the law in their tracks
through a unilateral assertion of parliamentary supremacy – precisely the sort of crass
majoritarianism that international human rights bodies see it as their mission to coun-
teract. This is especially so given the broad role already conceded to parliaments in
framing normal limitations to rights, and the lack of a perceived need, internationally, for
a further parliamentary ‘nuclear option’, beyond such a role. As the petitioners in the
MacIntyre case against Canada put it:

Section 1 of the Canadian Charter already provides such a balance by subjecting
human rights to such reasonable limits prescribed by law which are justified in a free
and democratic society. Section 9(1) of the Quebec Charter contains limitations to
the same effect. In the authors’ opinion, there is no justification, political expediency
apart, for the presence of the ‘notwithstanding’ clauses.106

The petitioner in the Singer case before the Human Rights Committee also pointed out that
‘the “notwithstanding” clause of Section 33 is a negation of the rights enshrined in the
Charter, as it allows (provincial) legislatures to attackminorities and suspend their rights’.107

A third, even more dramatic, way of thinking about how the notwithstanding clause
might be rationalized internationally is as a sort of constitutional contre-pouvoir against
misguided interpretations of international law by international bodies (instead of, hypo-
thetically, domestic courts).108 In an age where the United Nations has been faulted for its
human rights record,109 there is simply no reason, the argument goes, to assume that the

104See Tarnopolsky, ‘A Comparison between the Canadian Charter of Rights and Freedoms and the
International Covenant on Civil and Political Rights The New Constitution and the Charter,’ 229.

105Ruth BaderGinsburg, ‘APlea for Legislative Review’ (1987) 60(4) SouthernCalifornia LawReview 995–1018.
106MacIntyre, para 9.4.
107Singer v Canada, Communication No. 455/1991, U.N. Doc. CCPR/C/51/D/455/1991 (1994), para. 6.3.
108Marie Pare, ‘Legitimite de La Clause Derogatoire de La Charte Canadienne Des Droits et Libertes En

Regard Du Droit International, La’ (1995) 29 RJT Ns 627.
109F Megret and F Hoffman, ‘UN as a Human Rights Violator: Some Reflections on the United Nations

Changing Human Rights Responsibilities’ (2003) 25 Human Rights Quarterly 314–42.
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international legal position will always be the most progressive, occasionally requiring
domestic courts to step in to resist international law. Such is the legacy of theKadi case,110

for example, and in Canada itself, of the Abdelrazik case.111 It might be thought,
hypothetically, that if international human rights bodies themselves were to adopt grossly
illiberal positions, then it would fall upon states (and, as the case may be, federated
entities) to ultimately resist those. The notwithstanding clause, then, might serve as a
shield, if it came to that, by which the distinctness of certain state or sub-state entities
could be protected against the vagaries of an unevenly and inconsistently liberal
international law.

This is not entirely implausible as a theoretical argument about global juridical
governance; the problem is that it hardly clear how, in this case, Quebec or Canada
might claim the human rights ‘high ground’ on the basis of a law that is likely to be seen as
dubious from the point of view of core freedoms. The banning of religious symbols in the
public service has at best been seen in Strasbourg as an in extremis justifiable limitation to
religious freedom in particular circumstances; it is hardly presented as amodel for human
rights internationally.112 In that respect, it is worth stressing that although the ECtHR has
found that various bans on religious symbols did not violate the ECHR, this wasmerely as
a form of tolerance of the practices of specific countries (Turkey, France, Switzerland or
Belgium). At any rate, the idea that the ‘notwithstanding clause’ would claim exception
from both the Canadian Charter of Rights and, indirectly, Canada’s international human
rights obligations remainsmore than a little fictitious and is unlikely to be received well by
the Human Rights Committee. It threatens to entirely inverse the logic of international
supervision and the well-entrenched notion of the superiority of international (human
rights) law.

In the end, therefore, the notwithstanding clause – notwithstanding its strong gestur-
ing domestically at the plural irreducibility of provinces – would seem to so prioritize
majoritarian democracy over minority rights as to be hardly compatible with the letter or
spirit of international human rights law. This is all the more so given that its pluralism
affirming-dimension in the context of Canadian federalism is joined at the hip with a
pluralism-denying impact in relation to Quebec religious and Anglophone minorities.
That impact is unlikely to be considered generously internationally from the point of view
of an international human rights project that is not privy to the constitutional intrigue
that led to the adoption of section 33, and therefore more likely to see its negative
consequences on rights unfiltered. The better view from an international perspective is
that human rights protections should not be secured only at the cost of some radical
escape clause that seems to defeat the very purpose of having human rights protections.

V. Conclusion: Mediating the local, the national and the global

The adoption of Bill 21 is an opportunity, beyond the circumstances of Quebec and
Canada, to think more generally about the arduous exercise of reconciling international

110Yassin Abdullah Kadi and Al Barakaat International Foundation v Council of the European Union and
Commission of the European Communities, Judgment of the Court (Grand Chamber), 3 September 2008.

111Abousfian Abdelrazik v TheMinister of Foreign Affairs and the Attorney General of Canada, Abdelrazik,
2009 FC 580 (4 June 2009).

112On the distinction between ‘conformity’ and ‘opportunity’, see Fatin-Rouge Stefanini and Taillon, Le
Droit d’exprimer Des Convictions Par Le Port de Signes Religieux En Europe, 665–66.
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human rights commitments and local practices along pluralistic lines. It radicalizes a
number of burning questions at the heart of the international human rights project that
implicate its relation to constitutions, federalism and parliamentary democracy. The
dispute concerns the very nature of the international human rights project as potentially
less a project of ruling through human rights than as a continuous process of global
constitutional governance with the question of plurality at its core.

This article has sought to transcend facile dichotomies between the international and
the domestic, the federal and the federated, as well as constitutional rights and govern-
ance, by instead foregrounding the pluralist framework as one that seeks to reconcile
opposites on every level. Rather than thinking in terms of the ‘validity’ of Bill 21 and its
compatibility with rights and freedoms – an issue on which the article ultimately took no
direct stance – it was suggested that every conversation about the law implicates the
negotiation and constitution of relevant frames of reference and the ongoing struggle
between them. These go to the heart of a legally pluralist mindset113 that is sensitive to the
need not only of ‘discerning multiplicity in the world, but also to articulating the reasons
why it might be valuable, and when it ceases to be so’.114

The article has suggested several ways in which onemightmediate the tension between
sovereignty, federalism and domestic constitution on the one hand and a commitment to
global values on the other, even as it has found some more convincing than others: while
the notion of the margin of appreciation would make sense of Canada’s specificity within
its broader international environment, it is less clear how the margin works in the case of
federal states, let alone federated entities. Some of the compromises on which Canadian
constitutional rights culture is built (such as the ‘notwithstanding clause’) may appear
internationally as though they steer the project too far in the direction of democratically
ordained pluralism at the expense of a culture of rights supervision. Yet pluralisms are also
crucially dependent on each other: just as it is sometimes argued that the notwithstanding
clause would not have been necessary in a system that was more cognizant of something
like the margin of appreciation,115 the more international human rights law defers to
national and democratic specificity, the more artificial opposition to it on parliamentary
sovereignty grounds may appear.

Having said that, the language of mediation between universal values and local
preferences (or universal preferences and local values) also comes with its own pitfalls.
Perhaps the first and most obvious is the danger or reification of the nation-state as the
proper frame of reference to ascertain the validity of human rights claims, even within
the horizon of an otherwise pluralistic margin of appreciation reasoning. Why should the
plausibility of a human right claim or limitation be assessed in relation to ‘the United
Kingdom’ or ‘Spain’ rather than ‘Scotland’ or ‘Catalunya’? Why Canada but not Quebec?
Or for that matter, why the EMSB but not Kanawake? To put it another way, why are
international human rights involved in the affirmation of state/national identity at all, and
why should they recognize its prima facie claim on our political intuitions? Should it make
a difference whether that national identity is itself contested? Can one challenge the

113Paul Schiff Berman, ‘Can Global Legal Pluralism Be Both Global and Pluralist?’ (2019) 29(3) Duke
Journal of Comparative and International Law 381–404; Alec Stone Sweet, ‘Constitutionalism, Legal
Pluralism, and International Regimes’ (2009) 16(2) Indiana Journal of Global Legal Studies 621–45.

114Turkuler Isiksel, ‘Global Legal Pluralism as Fact and Norm’ (2013) 2(2) Global Constitutionalism
160–95.

115Fatin-Rouge Stefanini and Taillon, Le Droit d’exprimer Des Convictions Par Le Port de Signes Religieux
En Europe, 670.
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reference to Canada without reinscribing its statism by upholding Quebec as an alternate
locus of sovereignty? Can one affirm the prerogatives of a distinct federated entity without
re-subjecting minorities within the minority in the process? And what of the possibility
that, in deferring to a particular society’s ‘traditions’, international human rights bodies
will powerfully – and perhaps unwittingly – reinforce majoritarian effects, not tomention
unduly stereotype complex traditions?

Clearly and perhaps ironically, the human rights question in this case ends up restating
the national question (not which rights but why this state?). While this article took the
‘international’ as a prism through which to consider a domestic human rights issue,
the issue might just as well be what ought to be considered domestic and international in
the first place, or how far within societies our understanding of human rights pluralism
should extend. The fact that Quebec’s claimed specificity when it comes to freedom of
religion has already beenmet by forms of resistance to Bill 21 from the city ofMontreal or
leading hospitals and universities in Quebec that have announced they do not intend to
enforce the ban suggests there is no necessary or logical end to how far one should take the
pluralist logic. There is certainly no reason to think that pluralism should end at the more
or less arbitrary federal subdivisions of the state, or even at the state itself.

A second problemwith the variable geometry implicit in a pluralistic understanding of
rights is how it impacts the question of equality. How comfortable should one be with a
system of human rights (and not just, say, international law) that concludes that it is fine,
based on each country’s socio-legal legacies, for Turkey to ban the hijab in universities but
that would most likely find that it was wrong for the United Kingdom to engage on the
same path? Or which, by extension, considers that it would be wrong for Canada to ban
religious symbols in the public service but not for one of its provinces to do so?What does
itmean that the same international human rights order can both countenance a limitation
and exclude it? Does this dilute the sacredness of human rights, artificially inflating the
importance of territory and political community over the promise of having rights
anywhere, merely by virtue of being human? Does it allow human rights to lapse into
the utter relativism of space and time? Or was the sacredness/universality of the human
rights project the wrong way to frame the issue in the first place – one insufficiently open
to the chronic challenge of translating rights into particular legal contexts?

The consequences of adopting a pluralist approach to human rights are rarely spelt out
andwould need to be better understood from a human rights point of view.The question is
whether there is a human rights justification to pluralism, and not simply a sovereignist/
nationalist one. As I have suggested, it is not impossible to think of ways in which
understandings of rights could be localized on the basis of historical, communitarian and
political specificities, notably by appealing to collective and democratic foundations.
However, in a context where all sides of the Bill 21 debate frame their arguments in human
rights terms, the onus is on supporters of the law to explain the conditions under which a
particular type of societal priorities might trump individual rights.

A third problem is with the potential conservatism of rights pluralism. Bymaking each
society the standard referent bywhich to evaluate rights arrangements, is one not at risk of
feeding into a certain circularity? Put differently, is the danger not that one will reify an
immutable vision of a society (e.g. a Francophone, secular, white Quebec) that can then,
having been legitimated internationally, be deployedwith a vengeance againstminorities?
Is the margin of appreciation itself, for example, not a recipe for political stasis, an
intimation that political entities that did not record their peculiar conception of religious
freedom cannot now change their view and innovate? Do some states get away with
apparent violations merely because they have ‘grandfathered’ their more restrictive rights
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practices? Allowing the banning of the veil because, in effect, ‘this is how things have
always been done’ or disallowing the banning of the veil because ‘this is not how we go
about this’ is deeply problematic. In many ways, human rights have constructed them-
selves against tradition and as part of an effort to provide a universal and transcendent
standard of political achievement, not as an apology for whatever the powers that be
decide is the content of rights.

On balance, this article’s suggestion is that the challenges that emerge from the variable
geometry of international human rights law are preferable to those that emerge from
imposing an illusory, artificial and hegemonic single standard of rights. Only a pluralist
concept of human rights takes seriously the notion that rights take meaning in particular
societies even as, paradoxically, these societies do not (or no longer) have the monopoly
over their interpretation. Indeed, there is no principled reason why that pluralism should
not be extended within and beyond the state, despite international human rights law’s
historical focus on the peculiar constellation of power that is sovereignty. Nonetheless,
there is a point where toomuch deference to collective preferences may spell not somuch
the adaptation of rights to local circumstances as the surrender of rights to majoritarian
politics, leading to an unhelpfully reified notion of national identity. That is, ultimately,
the stake that the pluralist detour through the Bill 21 debate serves to radicalize in the
global constitutionalist project.

Cite this article:Mégret F. 2022. Ban on religious symbols in the public service: Quebec’s Bill 21 in a global
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