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Abstract

Researchers involved in research misconduct proceedings are increasingly threatening or bringing legal defamation claims against the
institutions, complainants, and publications involved in the proceedings. Although defamation claims do not often succeed, they can
nevertheless be costly and lengthy. This article analyzes certain defamation cases in the research misconduct space and provides advice for
institutions and other involved parties seeking to minimize potential defamation liability associated with research misconduct proceedings.
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Introduction

Researchers and scholars whose work has come under scrutiny in
researchmisconduct proceedings have increasingly taken or threat-
ened legal action based on claims of defamation against those who
have publicly questioned the integrity of their work.1 Defamation
claims arising out of research misconduct proceedings tend to be
lodged against two categories of defendants: (1) individuals who
initiate concerns about the work of researchers and scholars
(i.e., complainants); and (2) institutions and institutional decision-
makers involved in research misconduct proceedings.2 Researchers
have also on occasion sued scientific journals or other media outlets
for defamation in response to those defendants’ publication of
notices or news regarding allegations and/or findings of research
misconduct.3 These researchers have sought to use threats or filings
of defamation claims (and, in some instances, other legal claims) to
silence the critics of their work and prevent dissemination of
suspicion of data integrity problems, or, after having been found
to have committed research misconduct, to prevent dissemination
of that finding.4

There has been a growing trend of research misconduct claims
against researchers that appear to arise primarily from a complain-
ant’s political goals, rather than from a desire to ensure research
integrity.5 Allegations must be carefully assessed to ensure that they
are specific, cognizable, and amenable to objective analysis — e.g.,

that they are not mere expressions of disagreement on political or
public policy issues.6 Scientists and researchers should not be
subjected to inaccurate reports in public media. At the same time,
the scientific community has a duty to investigate good faith
allegations of inaccurate or unsupported published research
and to insist on corrections if those allegations are substantiated.7

Threats of liability for defamation can be intended to deter
objective analysis of data integrity, to prevent legitimate criticism
of published work, or to avoid correction or retraction of pub-
lished research that cannot be verified. The fact that threats of
liability are increasingly used in this way merits discussion and
attention.8

Academic institutions and those participating in the research
misconduct process must consider the legal and financial risks of
defamation and other legal claims while simultaneously fulfilling
their roles in reviewing research misconduct allegations.9 This
article reviews the legal basis of defamation in the context of
research misconduct and considers provisions of research miscon-
duct regulations that may affect and be affected by defamation
claims. It then analyzes the leading defamation cases and claims
related to research misconduct cases and identifies key best prac-
tices that institutions, journals, and complainants can exercise to
mitigate their risk of defamation liability arising from research
misconduct proceedings.

Legal Basis

Defamation is a civil tort claim, meaning that it is a legal claim that
can be brought by a private individual against another individual,
institution, or other legal entity.10 Defamation is an umbrella term
that covers libel— written or published defamation— and slander
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— spoken defamation.11 While defamation law differs between
states, it generally consists of the following four elements:

1. A false statement purporting to be fact;
2. Publication or communication of that statement to a third

person, i.e., to someone other than the alleged defamer or
the person allegedly being defamed;

3. Fault amounting to at least negligence, i.e., that the alleged
defamer did not exercise the same care as a reasonable person
in the same or similar circumstances, or alternatively acted
with recklessness, knowledge, ormalice inmaking the allegedly
defamatory statement; and

4. Damages, such as harm caused to the reputation of the subject
of the statement.12

It can be challenging for a plaintiff to bring a defamation claim
successfully. Because of the First Amendment, state governments
are hesitant to enforce restrictions on private speech, even between
two private individuals.13 Truth is a complete defense to a defam-
ation claim; if a statement is true, the first element of defamation—
“a false statement purporting to be fact”— cannot be established.14

Opinion is similarly a defense; a statement of opinion does not
purport to be fact, and therefore cannot be recognized as a basis for
a defamation claim. There are other defenses, such as state immun-
ity to tort claims, that generally extend to government organizations
including state universities and their officials.15 Some states have
additionally instituted legal options for defendants to bring an early
end to frivolous defamation suits brought to silence critics.16 Nine
defamation cases related to academic and research misconduct
allegations and proceedings were selected for review in this article.
These nine cases provide a representative overview of legal trends in
the space but are not intended to be an exhaustive review of all
relevant cases. Of these nine cases, eight were resolved in favor of
the defendants and one in favor of the plaintiff, indicating that
defamation claims from research misconduct respondents do not
often succeed. Nevertheless, defamation claims are not to be taken
lightly, as they can take years to resolve and can be costly to
defend.17

Relevant Research Misconduct Law

Institutions that receive grant money from federal agencies under
the Public Health Services (PHS) (a group of federal health agencies

under the Department of Health and Human Services, including
the National Institutes of Health and the Food and Drug Admin-
istration) must comply with 42 C.F.R. Part 93 (“Part 93”), which
contains PHS’ research misconduct regulations.18 Various provi-
sions of Part 93 can give rise to or otherwise affect defamation
claims, including an institution’s obligation to address well-
founded allegations of research misconduct, the obligation to keep
confidential the identities of respondents and complainants during
the pendency of the misconduct process, and the obligation to
protect public health and the integrity of the PHS-supported
research process.19 Other federal grant-making agencies, such as
the Department of Defense and the National Science Foundation,
have their own research misconduct regulations that are generally
similar to the PHS regulations.20 Therefore, most researchers and
institutions receiving federal grant money are subject to some form
of federal research misconduct regulation.21 Among the multiple
sources of research misconduct regulation, this article focuses on
PHS research misconduct regulations, as these regulations are
relevant to the majority of cases reviewed herein.

Legal Nuances and Notable Cases in the Research and
Academic Misconduct Space

Table 1 presents a chart summarizing the nine leading defamation
cases related to research and academic misconduct. The following
sections explore how nuances in defamation law have played a role
in these cases.

I. False Statements Purporting to be Fact

The first element of a defamation claim is that the defendant has
made a “false statement purporting to be fact.”22 Statements of truth
and statements of opinion cannot be false statements in the context
of defamation law.23 This nuance was central to the disposition of
the defamation lawsuits arising from research misconduct allega-
tions against Dr. Carlos Croce, a cancer researcher at Ohio State
University.24 Dr. David Sanders, an independent research miscon-
duct sleuth, found evidence of “manipulated data and plagiarized
text” in a subset of Dr. Croce’s many scientific publications.25

Dr. Sanders brought his evidence to multiple scientific journals
and to the attention of The New York Times, which in turn brought
the allegations to Dr. Croce and Ohio State University after The

Table 1: Relevant defamation cases and outcomes

Case Type of Defendant(s) Prevailing Party* Legal Basis of Outcome

Anversa v. Partners Healthcare System, Inc., 116 F. Supp. 3d 22 (D. Mass. 2015) Institution Defendant Procedural

Kreipke v. Wayne State University, 807 F.3d 768, 772–73 (6th Cir., 2015) Institution Defendant Immunity

Saad v. American Diabetes Association, No. 15–10267-TSH (D. Mass, 2015) Journal Defendant Opinion

Sarkar v. Doe, 897 N.W.2d 207, 233 (Mich. Ct. App. 2016) Complainant Defendant Opinion

Croce v. N.Y. Times Co., 930 F.3d 787 (6th Cir., 2019) Press Defendant Truth

Croce v. Sanders, No. 20–3577 (6th Cir., 2021) Complainant Defendant Truth and opinion

Gino v. President and Fellows of Harvard College, No. 1:23-cv–11775-MJJ
(D. Mass 2023)

Institution Defendant Opinion and conditional privilege

Jacobson v. Clack, 309 A.3d 571, 583 (D.C. Ct. App. 2024) Complainant Defendant Anti-SLAPP law

Rossi v. Dudek, No. 2:15-CV–767-TS-DAO (D. Utah, 2024) Complainant Plaintiff Defamation

*Solely with regard to defamation claims brought in the case.
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New York Times published an article about the alleged miscon-
duct.26 Dr. Croce brought defamation charges against Dr. Sanders
and The New York Times.27

In Dr. Croce’s case against Dr. Sanders, Dr. Croce identified
several allegedly defamatory statements ofDr. Sanders, such as, “It’s
a reckless disregard for the truth,” “image fabrication, duplication
and mishandling, and plagiarism in Dr. Croce’s papers is routine,”
and “Dr. Croce is knowingly engaging in scientific misconduct and
fraud.”28 The U.S. Sixth Circuit Court of Appeals (“Sixth Circuit”)
held that that the descriptors “reckless,” “routine,” and “knowingly”
were “imprecise” value judgments that indicated that the state-
ments were in fact protected opinion statements, particularly con-
sidering that they were framed in The New York Times as “Dr.
Sanders argues…”29

Two other allegedly defamatory quotes were dismissed as true:
that the Croce lab was “violating scientific norms” and “they were
able to get away with this relatively simple manipulation … over
and over again.”30 For the former, the Sixth Circuit held that
because scientific journals had decided to alert the public to issues
in certain of Dr. Croce’s papers, the statement regarding “violating
scientific norms” was “substantially” true.31 The latter was also
found to be true; journals had found and corrected instances of
image manipulation in several of Dr. Croce’s publications, and the
authors had, in fact, “got away with it (for a time).”32 The Sixth
Circuit found in favor of Dr. Sanders, ruling his statements to be
non-defamatory truth and opinion.33

Dr. Croce’s case against The New York Times was also resolved
in favor of the defense, with the Sixth Circuit finding that The
New York Times’ article “present[ed] two sides of the controversy,”
including both the allegations against Dr. Croce and making clear
that they are “allegations,” “criticisms,” and “complaints,” while
also presenting Dr. Croce’s professional pedigree.34 The Court held
that a neutral publication on the details of a dispute is not defama-
tory.35 Despite these findings for the defendants, Dr. Croce’s suit
against Dr. Sanders required almost four years to resolve, from
March 2017 to February 2021, and the suit against The New York
Times more than two years, from May 2017 to July 2019.36

A finding of opinion was also central to the dismissal of certain
of the defamation claims in Gino v. President and Fellows of
Harvard College.37 In this case, Harvard Business School researcher
Dr. Francesca Gino sued Harvard for defamation, among other
claims, allegedly arising from the institution’s notices sent to jour-
nals and coauthors after a final finding of research misconduct by
Dr. Gino.38 The notices stated that the institution “believe[s]” that
data are invalid but did not discuss research misconduct nor accuse
Dr. Gino of altering the data.39 The U.S. District Court of the
District of Massachusetts (“Massachusetts District Court”) dis-
missed the defamation claims related to the notices, finding that
the institution’s language “amount[ed] only to a statement of …
subjective view or interpretation of its investigation.”40 The Mas-
sachusetts District Court additionally praised the “measured and
professional … tone” of the notices and the absence of accusatory
language.41

Even if an institutional inquiry has concluded that a researcher
has not been dishonest, courts have held that an expression of
concern by a journal about the researcher’s work can be a non-
defamatory opinion statement.42 For example, Professor Mario
Saad sued the American Diabetes Association (ADA) for its having
posted an online “expression of concern” regarding his publications
in the ADA’s journal, which the journal posted as a result of
allegations of fabrication and falsification of data in those publica-
tions.43 Dr. Saad sued for defamation on the grounds that his

university had conducted an inquiry and had found “mistakes,”
but no dishonesty.44 TheADA argued that its expression of concern
was protected opinion, but the Massachusetts District Court noted
that “couching a statement in opinionwill not automatically protect
the speaker from liability” if it “implies the existence of underlying,
undisclosed defamatory facts.”45 Nevertheless, the Massachusetts
District Court found the expression of concern to be a non-
defamatory opinion statement, as it expressed the ADA’s “subject-
ive view” of the results of the university’s inquiry (which did find
inaccuracies in the publications) and did not “accuse Dr. Saad of
dishonesty or … misconduct.”46

II. Publication or Communication of an Allegedly Defamatory
Statement to a Third Person

Under Part 93, institutions have a duty during the pendency of
research misconduct proceedings to maintain the confidentiality of
the accused and of witnesses, but also to “protect public health” and
“the integrity of the PHS supported research process,” the latter of
which could be interpreted as a duty to disclose to journals findings
of invalid research results.47 In sub-regulatory guidance, the Office
of Research Integrity within the US Department of Health and
Human Services (ORI) states that Part 93 does not create an
“absolute bar to disclosure.” 48 This guidance notes that institutions
may disclose information about actions “taken under the institu-
tion’s internal procedures,” as long as the institution does not
disclose “the PHS component of the investigation.49 In practice,
this is quite a narrow exception— an institution could, for instance,
disclose that a researcher is on administrative leave, which would
constitute an action taken under internal procedures, but could not
explain that the reason the researcher is on administrative leave is
due to a pending research misconduct investigation, which would
constitute a disclosure of the PHS component of the investigation.
Notably, a public disclosure of a researchmisconduct proceeding or
result, even if allowed by ORI, may still be subject to state-law
defamation claims, and this threat may have a chilling effect on
institutional responses to allegations of research misconduct.

The second element of a defamation claim is that the alleged
defamer has published or communicated the allegedly defamatory
statement to a third person.50 This does not necessarily imply
widespread disclosure, and could, for example, be triggered by an
institution’s alerting even one scientific journal to possible issues
with published research.51 This adds defamation to the calculus of
how an institution balances its duty to protect a respondent’s
confidentiality against its duty to disclose issues with the research
record to those who “need to know,” as alerting a journal to issues
with a researcher’s work may constitute a de facto disclosure of that
researcher’s identity.52 In one case, Anversa v. Partners Healthcare
System, Inc., the Massachusetts District Court implied that the
institution had overstepped the permissible bounds of public dis-
closure of suspicions of research misconduct by having alerted
journals to concerns regarding data integrity in certain papers.53

In that case, Drs. Piero Anversa and Annarosa Leri, cardiac
researchers at Brigham and Women’s Hospital and Harvard Med-
ical School, brought suit against their employer regarding how
research misconduct proceedings had been conducted against
them.54 After initiating but before completing the research miscon-
duct process regarding allegations that Drs. Anversa and Leri had
been involved in falsification or fabrication of data published in the
journal Circulation and in unpublished manuscripts submitted to
Science and The Lancet, administrators at the institutions alerted
those journals to the ongoing proceedings and recommended that
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the papers be retracted.55 Drs. Anversa and Leri argued that
through these disclosures the institutions had violated their regu-
latory duty under Part 93 to limit disclosure of the identities of
respondents to “those who need to know.”56

Although the Massachusetts District Court did not reach a
judgment on the merits in Anversa v. Partners, the wording of the
decision seemed to evidence sympathy toward the plaintiffs.57 The
Massachusetts District Court wrote that “[i]n this case…members
of the scientific community and the media, who did not need to
know, learned about the inquiry and the investigation due to the
disclosures,” and wrote that one defendant “encouraged Circu-
lation’s editor-in-chief to retract the paper and implied to
him that Anversa and Leri had personally committed research
misconduct.”58 The Massachusetts District Court decision iden-
tified alleged damage to the Plaintiffs’ reputations, finances, and
professional prospects.59

Historically, ambiguity in the “need to know” confidentiality
standard under Part 93 has created significant complexities for
institutions in navigating what disclosures are appropriate. How-
ever, the Department of Health and Human Services (HHS) has
recently promulgated revisions to Part 93, published September
17, 2024, effective on January 1, 2025 and applicable on January
1, 2026, which, among many other changes, clarify the circum-
stances in which an institution may disclose to a third party
concerns about the validity of the research record.60 The revised
rule provides that “those who need to know”may include “journals,
editors, publishers, co-authors, and collaborating institutions.”61

The rule also clarifies that the duty tomaintain the confidentiality of
the respondent terminates after the institution has made a final
determination of whether the respondent did or did not commit
research misconduct, and the institution may at that point publicly
disclose the identity of the respondent.62

This revision to Part 93 only applies to research misconduct
proceedings; it does not override state defamation law and will not
eliminate the threat of defamation suits for institutions making
disclosures to journals. Nevertheless, this feature of the new rule
may persuade courts that such disclosures should be afforded the
additional privilege granted to statements that are of public interest
or public concern, which is discussed in greater detail below in
Section IV, Immunity and Privilege.63 The new revisions to Part
93 countenance such disclosures and therefore imply that such
disclosures are in the public interest and should receive this pro-
tection, although the impact of these revisions on defamation
litigation remains to be seen.64

III. Fault

The third element of a defamation claim is “fault amounting to at
least negligence.”65 Negligence is a legal standard considering
whether an individual has acted as a theoretical “reasonable person”
would in the same or similar circumstances.66 Therefore, an indi-
vidual or institution that had reviewed the evidence and reasonably
concluded that a respondent had committed research misconduct
would not be defaming that respondent by publicizing the finding
of researchmisconduct as a statement of fact. Nevertheless, it can be
litigated whether such a conclusion was reasonable.

One consideration related to the fault element of defamation law
that arises in some research misconduct-related cases is the “public
figure” rule.67 While a false statement against a private individual
may be defamatory if the speaker is negligent in making the
statement, a false statement against a public figure must be made
with malice in order to be defamatory.68 This higher threshold

favors defendants: it means that a statement against a public figure
must be made with “knowledge that the statements were false or
with reckless disregard of whether they were false or not” in order to
be defamatory.69 For instance, in Croce v. Sanders, discussed above,
Dr. Sanders argued that Dr. Croce was a public figure, and therefore
subject to the higher threshold for defamation.70 Dr. Sanders
quoted statements of Dr. Croce such as “I am considered like the
Pope of the genetics of leukemias,” and “[I am] one of the world’s
most distinguished scientific researchers in the area of cancer
genetics,” citing also to Dr. Croce’s vast scientific publication
record.71 The Sixth Circuit did not agree, finding instead that
Dr. Croce was not a public figure and had only been injected into
notoriety by Dr. Sanders and fellow critics, and therefore that the
lower negligence standard applied.72

Conversely, in Jacobson v. Clack, Dr. Mark Jacobson, Professor
of Civil and Environmental Engineering at StanfordUniversity, was
held to be a public figure, and therefore the higher malice standard
applied to his allegations of defamation against him by critics.73

These disparate rulings demonstrate the unpredictable nature of
judicial proceedings; Dr. Croce, who has over 400 scientific pub-
lications and an h-index of 249 (indicating a high number of
publications citing to his work), was ruled not to be a public
figure, whereas Dr. Jacobson, who has 185 scientific publications
on his biographic webpage and has an h-index of 92, but who has
other indicia of fame, such as several books and an appearance on
the David Letterman television show, was held to be a public
figure.74 Likewise, in Gino v. President and Fellows of Harvard
College, discussed above, the Massachusetts District Court found
Dr. Gino to be a public figure, citing her “countless journal
publications … numerous honors and awards … [and coverage]
in numerous media outlets.”75 Considering the conflicting prece-
dents for Dr. Croce compared to Drs. Jacobson and Gino, one
notable scientific researcher might be legally considered a public
figure while another similarly accomplished one might not, ren-
dering the standard of fault in defamation cases related to research
misconduct allegations somewhat unpredictable.

IV. Immunity and Privilege

A defendant may enjoy legal protection against a defamation claim,
even if the allegedly defamatory statements that the defendantmade
are false, if the defendant has a recognized immunity or “privilege.”
Such a protection is separate from the protections on truth and
opinion discussed above, and can, for instance, protect an unsub-
stantiated or even an untrue statement that a person has engaged in
research misconduct. Such an immunity may arise in the context of
a defamation claim against a state employee, such as an officer of a
state university, and privilege may arise to protect a complainant,
such as a colleague or internet commenter.76

Specifically, sovereign and governmental immunities are legal
protections for governments and government actors against legal
liability in certain circumstances in which a similarly situated non-
state actor could face liability.77 In the context of research miscon-
duct proceedings, such protections may aid state university officials
accused of defamation. This was the case in Kreipke v. Wayne State
University, in which neuroscientist Dr. Christian Kreipke sued the
university’s president for defamation arising from the president’s
published editorial in which he stated that Dr. Kreipke had been
terminated for research misconduct.78 Rather than considering
whether the statement was defamatory, the Sixth Circuit found that
the President was acting in the scope of his authority as a state
employee when he wrote the editorial, “us[ing] the pronoun ‘we’ to
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refer to WSU,” and therefore was protected from tort claims,
including defamation, by the tort immunity of the state and its
institutions.79

Similar to immunities, privileges may protect even a false or
unsubstantiated statement from a claim of defamation, but the basis
of such a privilege ismost often related to the nature of the act rather
than the identity of the actor. Privileges have long played a role in
defamation cases, with the seminal Supreme Court case New York
Times Co. v. Sullivan holding that there is a general privilege
afforded to everyone by the First Amendment to make statements
on issues of public interest or public concern free of claims of
defamation as long as such statements do not rise to the level of
malice.80 Such a privilege is referred to as “conditional,” as it may be
lost if the privilege-holder does not meet the necessary conditions
— i.e., if the speaker acts with malicious intent.81

The conditional privilege to make statements in the public
interest applied to one of the defamation claims inGino v. President
and Fellows of Harvard College.82 In one of her claims, Dr. Gino
alleged that Harvard Business School’s posting of a notice of on
Dr. Gino’s faculty page that she was on administrative leave was
defamatory.83 TheMassachusetts District Court rejected this claim,
holding that Harvard Business School’s notice was a protected
statement of public interest.84 The Court noted that “the relevant
community need not be very large” and in fact may be “a relatively
small segment of the general public,” and that a statement may be
one of public concern if it is “relating to any matter of political,
social, or other concern to the community.” The Court therefore
found that the institution’s notice was a protected statement of
public concern to the relevant community— the Harvard Business
School community and Dr. Gino’s colleagues— and therefore was
afforded a conditional privilege against a claim of defamation.85

Although ORI lacks any direct jurisdiction over defamation
claims, ORI notes in guidance that it considers researchmisconduct
complainants to hold a similar “conditional privilege to disclose, in
good faith … allegations of scientific misconduct to the proper
institutional or ORI officials.”86 ORI’s guidance provides, “[s]uch a
conditional privilege would protect whistleblowers from defam-
ation claims even where the allegations ultimately prove to be
untrue.”87 It also notes that “whistleblowers who abuse the privilege
by making bad faith allegations or by intentionally violating the
confidentiality of accused parties may not be protected from def-
amation claims.”88 These sorts of statements by ORI, though not
binding on courts, nevertheless have an oblique protective effect, as
they indicate that, from the perspective of the leading federal agency
in this area, well-founded allegations of research misconduct are a
matter of vital public interest.

Abusive behaviors, however, can negate a complainant’s condi-
tional privilege to disclose allegations of scientific misconduct, as in
Rossi v. Dudek.89 In that case, University of Utah doctoral student
Christina Rossi’s thesis advisor Dr. F. Edward Dudek alleged that
Rossi had falsified data in her dissertation.90 TheU.S. District Court
found that Dr. Dudek had acted in bad faith in that that he failed to
produce, or apparently even search for, evidence of his allegations,
despite having had access to Rossi’s data.91 The Court also found
that Dr. Dudek intentionally violated Rossi’s confidentiality by
expressing his allegations to his colleagues, to Rossi’s thesis com-
mittee, to members of Dr. Dudek’s lab, and to Dr. Dudek’s daugh-
ter, many of whom had no “legitimate role” in the dispute.92 The
Court therefore found that Dr. Dudek had lost his conditional
privilege as a complainant and was not protected against Rossi’s
defamation claims.93 Dr. Dudek also could have enjoyed immunity
as an employee of the University of Utah, but the Court found that

Dr. Dudek lost this protection as well because he had engaged in
willful misconduct by having made injurious statements with
knowledge of their falsity.94 A jury awarded Rossi $160,000.95

Although that court faulted Dr. Dudek for having disclosed
allegations of research misconduct to parties that had no need to
hear them, other courts have protected anonymous complainants
who have disclosed allegations of research misconduct to the world
via the internet.96 Anonymous online complaints have become an
increasingly common source of allegations in research misconduct
cases, such as through the website PubPeer.97 In Sarkar v. Doe,
cancer pathologist Dr. Fazlul Sarkar sought to subpoena from
PubPeer the identities of anonymous commenters who had accused
him of data fabrication and falsification in his scientific publica-
tions.98 Dr. Sarkar alleged that the commenters had defamed him,
and that this cost him professional and financial opportunities, and
he sought a judicial order mandating that the website disclose the
identities of his critics.99 The Court of Appeals of Michigan cited to
a prior case holding that anonymous commenters who may be
unaware of a defamation case filed against them are subject to two
additional conditions to protect their anonymity and First Amend-
ment rights; first, the plaintiff must make “reasonable efforts” to alert
them that they are subject to subpoena seeking their identities, and
second, the plaintiff must be able to show that his or her defamation
claims are sufficiently strong to survive summary disposition.100 The
Court noted that the case itself had been publicized on the PubPeer
website, thus satisfying the notice requirement, but that Dr. Sarkar
had a minimal and deficient claim that the online comments were in
fact defamatory.101 The Court noted that online message boards are
“generally regarded as containing statements of pure opinion,” that
the comments “reflect[ed] the speaker’s opinion based on underlying
facts that are available to the reader,” and that Dr. Sarkar had failed to
point to particular language on PubPeer that he considered defama-
tory.102 Therefore, the Michigan Appeals Court held that Dr. Sarkar
was “not entitled to unmask” the anonymous PubPeer critics.103 This
case is notable in that it suggests that even though ORI guidance
asserts, and Rossi v. Dudek holds, that complainants may lose con-
ditional privilege if they intentionally disclose to unnecessary parties
accusations of research misconduct, anonymous complainants may
nonetheless be protected from having their identities revealed if the
respondent has articulated only a weak defamation claim.104

An additional form of protection for defendants in defamation
cases, which is not a form of immunity or privilege but serves a
similar function, is law combating “strategic lawsuits against public
participation (“anti-SLAPP laws”).105 Some state legislatures have
instituted anti-SLAPP laws to combat the use of defamation claims
as a tool to silence protected First Amendment speech.106 Generally,
anti-SLAPP laws allow a defendant to seek that a court dismiss a
defamation claim early in the judicial process if that defendant can
demonstrate that the claim is intended to prevent the protected
exercise of First Amendment rights.107 For instance, in California, a
defendant who shows that he or she is being sued for free speech in
connection with a public issue can have the case dismissed
within 30 days of a motion, and the court may in some instances
make the plaintiff pay the defendant’s legal fees.108

In the context of disputes over data integrity in published
research, commentators have noted that defamation suits against
research misconduct complainants may have a chilling effect on
open scientific debate, which is a significant source of self-
correction in the sciences.109 Anti-SLAPP laws have helped to
correct this problem in at least one case: in Jacobson v. Clack,
climate scientist Dr. Mark Jacobson sued Dr. Christopher Clack
and the National Academy of Sciences for alleged defamation in the
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form of a paper that Dr. Clack published through the National
Academy of Sciences criticizing the methods and conclusions of a
paper published by Dr. Jacobson.110 The Superior Court of the
District of Columbia noted that “criticizing ideas is not
defamation,” and the appellate court in that case likewise found
that the paper in question constituted “reasoned scientific
disagreement” and not defamation.111 Nevertheless, anti-SLAPP
laws have not been instituted in every state, and have significant
differences in scope in the states that have instituted them, so these
provisions cannot necessarily be relied upon to protect complain-
ants and institutions involved in research misconduct disputes.112

Best Practices

Complainants, institutions, and journals should be aware that even
a well-conducted research misconduct proceeding does not elim-
inate the risk of becoming involved in a protracted, costly defam-
ation lawsuit. Defamation cases can take considerable time and
money and cause reputational harm, even in cases where the
defendant ultimately prevails. Moreover, such cases often turn on
judicial interpretation of terms such as “opinion,” “public figure,”
or “government actor,” which creates uncertainty. Nevertheless,
there are steps that institutions, scientific journals, and complain-
ants can take to try to minimize the risk of either facing or losing a
defamation case brought by the subject of a research misconduct
allegation:

1. Institutions should take note of the cases indicating that state-
ments to the public, or statements that may become public,
should be carefully tailored, neutral, and non-accusatory.113

Public-facing statements are most sheltered from liability when
they consist of clear facts— “Dr. X is on administrative leave,”
or “the University has received allegations of Y and is reviewing
these allegations consistent with its internal policies and
procedures” — rather than statements that suggest personal
fault.114 In Gino v. President and Fellows of Harvard College,
for instance, the Court favorably referenced the institution’s
“measured and professional… tone” and the absence of accusa-
tory language in the institution’s notices regarding research
misconduct proceedings, as noted above.115

2. Complainants and witnesses should exercise caution and
restraint in making public statements. While the confidential-
ity obligations of Part 93 apply to institutions, not individuals,
ORI guidance and Rossi v. Dudek demonstrate that a com-
plainant’s conditional privilege against defamationmay be lost
if the privilege is abused by bad faith statements or statements
that unnecessarily breach confidentiality.116 State officials
should also be aware that they may only enjoy immunity for
statements made in an official capacity.117

3. Institutions should reach out to journals when an institution
has substantiated that research data are unreliable, inaccurate,
or unsupported, and it should be clear in institutional policies
that the institution may do so.118 As of January 1, 2026,
revisions to Part 93 provide that journals may fall into the
category of parties that “need to know” about specific research
misconduct concerns, and therefore may be recipients of con-
fidential disclosures about ongoing research misconduct pro-
ceedings.119 Nevertheless, these revisions do not provide
immunity from defamations claims. Institutional communi-
cations to journals ideally should focus on concerns about the
reliability of data and avoid implying that a specific individual
may have committed research misconduct or disclosing that

research misconduct proceedings are ongoing against a spe-
cific person.120 In other words, institutional disclosures should
be calibrated to have a scope that is the minimum necessary to
protect the accuracy of the scientific record.

4. As is indicated in The Committee on Publication Ethics’
Retraction Guidelines, journals should make it clear to authors
under what circumstances articles may be retracted, amended,
or subject to a notice.121 As with institutions, journals’ state-
ments regarding data reliability and retraction are most
shielded from liability when they do not identify specific
persons as wrongdoers but instead reflect a finding or opinion
that published data are unreliable.122

Research institutions have a responsibility to investigate allega-
tions of research misconduct to protect public health and to ensure
an accurate public record of research conducted under institutional
auspices.123 Scientific journals likewise should exercise diligence in
ensuring the accuracy of publishedmaterial presented to the public.
Research misconduct proceedings are becoming a more complex
and fraught undertaking, with recent revisions to Part 93, increasing
politicization of research misconduct claims, and increasingly liti-
gious responses by individuals subject to research misconduct
proceedings. Institutions, complainants, and journals cannot take
a zero-risk position with respect to the possibility that defamation
claims may be brought by the subjects of research misconduct
allegations, but steps can be taken to prevent such claims and to
mitigate their effects if they are made. Although defamation claims
by researchers and academics who have been subject to misconduct
proceedings do not frequently succeed, the potential time, expense,
and reputational damages are real risks and can deter candid and
serious criticism. In the future, ORImay find it appropriate tomake
regulatory changes or issue guidance to alleviate the risk of defam-
ation cases brought against complainants, institutions, and jour-
nals. In any event, the legal cases and trends reviewed in this article
demonstrate that the scientific and academic community must
learn to manage the risk of defamation claims while maintaining
fidelity to their core mission of promoting and protecting reliable
science.
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