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ABSTRACT

This paper provides a taxonomy of the different kinds of theory that may be offered of
an area of law. We distinguish two basic types of philosophical accounts in special
jurisprudence: nonnormative accounts and normative accounts. Section Il explains
the two central subspecies of nonnormative accounts of areas of law: (i) conceptual
and ontological theories and (ii) reason-tracking causal theories. Section Il explores
normative theories of areas of law. Normative accounts subdivide into detached and
committed normative accounts. Detached or committed normative accounts can
be subdivided further into the following cross-cutting categories: (i) pro tanto or
all-things-considered, (ii) hyper-reformist or practice-dependent, (iii) taxonomical or
substantive. Section IV shows that our taxonomy does not presume a prior commit-
ment to any particular school in general jurisprudence. This paper clarifies method-
ological confusion that exists in theorizing about areas of law, and contributes to the
subfield of thinking generally about special jurisprudence.

I. INTRODUCTION

Legal theory has seen a surge in scholarly interest in theorizing discrete
“areas of law” (variously described as “special jurisprudence”" or “particular

* The authors are grateful to the Oxford-Melbourne Myers funds for funding this research,
and to various colleagues and two anonymous reviewers who commented on drafts.

1. Leslie Green, General Jurisprudence: A 25th Anniversary Essay, 25 OXFORD J. LEcAL Stup. 565
(2005); Jeremy Waldron, Can There Be a Democratic Jurisprudence?, 58 EMory L.J. 675, 678 (2009).
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jurisprudence,” to contrast the field with general jurisprudence). General
jurisprudence focuses on the nature, normativity, and operation of law and
legal systems generally. It concerns itself with questions such as the condi-
tions of a norm being a legal norm, the nature of legal obligation, whether
the rule of law is inherently valuable, the nature of adjudication, and the
possibility and implications of legal pluralism. The subject matter of theo-
retical inquiry in special jurisprudence, on the other hand, is a discrete
area of law, such as labor law,3 discrimination law,4 tort law,5 family law,6
international law,7 criminal law,8 and constitutional law.’

The main purpose of this paper is to provide a clarificatory account of the
different kinds of theory that may be offered of an area of law."” Such a clar-
ificatory account is needed, in our view, for three reasons. First, existing tax-
onomies of the types of account that may be offered of an area of law tend
to underrepresent the possibilities. For instance, it is notable that Arthur
Ripstein reports being posed the following question about his account of
tort law: “is the account descriptive, prescriptive, or interpretive?”!" Our
analysis provides a more fine-grained delineation of the kinds of account
that one could offer, drawing distinctions between different kinds of non-
normative and normative account, and explaining that interpretive theories
come in significantly different forms.

Second, it is quite often unclear what kinds of claim are being made in
special jurisprudence. Identifying the nature of these claims allows us to

2. For a history of the terms “general” and “particular” jurisprudence, see William Twining,
General and Particular Jurisprudence: Three Chapters in a Story, in Law IN CONTEXT: ENLARGING A
DiscrirLINE 149 (1997). The terms, and a broadly connected distinction, are traceable to
Bentham, but their meaning is different.

3. Alan Bogg, Labour, Love, and Futility: Philosophical Perspectives on Labour Law, 33 INT'L
J. Compar. Las. L. & Inpus. ReL. 7 (2017); Hugh Collins, Gillian L. Lester & Virginia
Mantouvalou, Introduction: Does Labour Law Need Philosophical Foundations?, in PHILOSOPHICAL
Founpations oF Lapour Law 1 (Hugh Collins, Gillian Lester & Virginia Mantouvalou eds.,
2018).

4. PHILOSOPHICAL FOUNDATIONS OF DISCRIMINATION Law (Deborah Hellman & Sophia Moreau
eds., 2013); Founpations oF INDIRECT DiscriviNaTION Law (Hugh Collins & Tarunabh Khaitan
eds., 2018).

5. Davip G. OWEN, PHILOSOPHICAL FOUNDATIONS OF TORT Law (1995); PHILOSOPHICAL FOUNDATIONS
ofF THE Law oF Torts (John Oberdiek ed., 2014).

6. PHiLosoPHICAL FOUNDATIONS OF CHILDREN’S AND Famiy Law (Elizabeth Brake & Lucinda
Ferguson eds., 2018).

7. Allen Buchanan & David Golove, Philosophy of International Law, in THE OXFORD HANDBOOK
OF JURISPRUDENCE AND PHiLosopHy oF Law (Jules L. Coleman, Kenneth Einar Himma & Scott
J. Shapiro eds., 2004). We leave the question of whether international law is an “area of law”
or simply a different legal system with its own areas of law for another day.

8. JOHN GARDNER, OFFENCES AND DEFENCES: SELECTED Essays IN THE PHILOsOPHY OF CRIMINAL Law
(2007); Victor TabrOs, WRONGS AND CRIMES (2016).

9. David A. Strauss, What Is Constitutional Theory?, 87 CaL. L. Rev. 581 (1999); Jason Varuhas,
Taxonomy and Public Law, in THE UNITY OF PUBLIC LAW?: DOCTRINAL, THEORETICAL AND COMPARATIVE
PerspEcTIVES (Mark Elliott, Jason Varuhas & S.W. Stark eds., 2018).

10. For a different, and well-known, taxonomy, see Stephen A. Smith, On the Nature of Theory:
What Is Contract Theory?, in CONTRACT THEORY (2004). We discuss aspects of Smith’s view infra.

11. ArRTHUR RIpSTEIN, PRIVATE WRONGS (2016), at 19.
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determine the considerations bearing on their truth and, consequently,
allows us to assess the success of the theory. A general example and a spe-
cific one. The general example is the category of theories that self-identify
as “interpretive” theories. We will show that there are importantly different
kinds of interpretive theory and that these differences impact on their
success conditions. A specific example is Adrienne Stone’s criticism of
Yaniv Roznai’s claim that the power to amend constitutions is impliedly lim-
ited inasmuch as it may not be used to change the identity of the constitu-
tion: the essence of Stone’s criticism is that Roznai bases this claim on his
conceptual distinction between constituent power and amendment power,
whereas for his claim to stand, he needs a normative argument that constit-
uent power (as actually exercised) has greater legitimacy than amendment
power (again, as exercised in practice in a given context).'?

Third, a lack of clarity afflicts the considerations that bear on the success
conditions of theories of areas of law, especially in evaluating the “transpar-
ency” and the “fit” of the proposed theory. The “problem” of transparency
concerns the extent to which, if any, a theoretical explanation of an area
of law should be sensitive to, even track, the internally accepted accounts
of that area of law by legal officials. Does the fact that the legal officials
in a particular jurisdiction largely believe that the point of criminal law is
to deter criminal behavior place limits on the success of a theoretical
account that refutes this claim? A second problem in special jurisprudence
is the problem of fit. This concerns the extent to which an account of an
area of law must explain or otherwise take account of extant features of
that area. A common mistake concerning fit in comparative constitutional
studies entails universal claims made by extrapolating from a very small
set of “canonical” constitutions. For example, the very first paragraph of
Grimm’s book on constitutionalism insists that a “constitution establishes
the rules by which political rule should be exercised under law.”"* This—
German/American—understanding of constitutions as a collection of
legal rules ignores vast swaths of constitutional practice that deploys nonle-
gal norms for purposes aspects of constitutional governance.14 Ignoring rel-
evant legal data is such a common fault in constitutional theories in special
jurisprudence that an awareness of our taxonomy would make an author
less likely to commit it.

Transparency and fit affect different types of theories differently: beyond
a minimal threshold, it is as pointless to criticize (what we characterize as) a
“hyper-reformist theory” on the ground that it does not completely fit the
existing law as it is to demand transparency in all theories of areas of law.

12. Adrienne Stone, Unconstitutional Constitutional Amendments: Between Contradiction and
Necessity, 12 VIEnNA J. INT’L ConsT. L. 357 (2018).

13. DIETER GRiMM, CONSTITUTIONALISM: PAsT, PRESENT, aND FuTure (2016), at 3 (emphasis
added).

14. See, e.g., Nick BARBER, THE UNITED KiNGbOM ConsTITUTION (2021), ch. 6; Tarunabh Khaitan,
Constitutional Directives: Morally Committed Political Constitutionalism, 82 Mob. L. Rev. 603 (2019).
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In what follows, we aim to make some progress on the precise role that con-
siderations of “transparency” and “fit” play within different accounts. We
argue, for instance, that considerations of “fit” can have an evidential bear-
ing on normative theories under certain assumptions.

By addressing these three points, through clarifying the different kinds of
theoretical claim that might be made about areas of law, and explaining
their interrelationship, we hope to make theoretical claims in special juris-
prudence more transparently assessable, and genuine disagreements more
readily identifiable. If one theorist is making a conceptual claim and
another is making a normative claim, there may not be any real disagree-
ment between them. If parties to debates can be clearer about the precise
nature of the claims made, progress can be more readily made.

In this article, we distinguish two basic types of theoretical account: non-
normative accounts and normative accounts. Section II explains the two
central subspecies of nonnormative accounts of areas of law: (i) conceptual
and ontological theories and (ii) reason-tracking causal theories. Section III
explores normative theories of areas of law. Normative accounts subdivide
into detached and committed normative accounts. Detached or committed
normative accounts can be subdivided further into the following cross-
cutting categories: (i) pro tanto or all-things-considered, (ii) hyper-reformist
or practice-dependent, (iii) taxonomical or substantive. Section IV will deal
with some objections to this taxonomy. We also delineate different types of
“interpretive” theories in this section, and show how they are all accommo-
dated within our taxonomy. Section V concludes.

Three preliminary points may usefully be dealt with up front. First, with
the possible exception of reason-tracking causal theories, our taxonomy is a
taxonomy of recognizably philosophical theories of an area of law. One
could, for example, offer an empirical account of the effect of the gender
of the litigants on tort liability. This could be a kind of theory of the effects
of gender on liability. But it is unlikely to be particularly helpful to classify
this kind of empirical theory alongside the kinds of philosophical theories
we consider here. No one is in much doubt as to the nature of the claims
being made by those seeking to investigate the empirical effects of gender
on liability. They are empirical claims; the success conditions of empirical
theories are reasonably well established in the extant literature on social sci-
ence methods. Our taxonomy is motivated by a concern to bring greater
clarity to a domain of scholarship in which the nature of the claims
being made is not very clear; this aim will not be served by a discussion
of empirical theories, whose nature and success conditions are less contro-
versial. We include reason-tracking causal theories in our taxonomy—
despite the essentially empirical, rather than philosophical, character of
these theories—because these theories claim to uncover normative reasons
as causes that motivate the creation or development of an area of law.

Second, the reasons for grouping together items in a taxonomy is obvi-
ously motivated by a concern to identify important similarities and
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differences between the taxonomized items. Such similarities and differ-
ences always run along some dimension. In taxonomizing theoretical
accounts of areas of law, we argue that the relevant dimension is the nature
of the claim being made by the theory, because this feature of the theory deter-
mines (a) the considerations bearing on the truth of the theory, (b) the
kinds of claims that are licensed by the theory, and (c) the methods by
which the theory will be established or assessed. Therefore, we restrict
our taxonomy to philosophical theories of areas of law, without at all implying
that this type of theorizing is the only useful mode of thinking theoretically
about areas of law. On the contrary, we take empirical theories of law to be
necessarily complementary to philosophical theories, if one is to under-
stand legal phenomena more fully. Third, subject to the point just made
about our focus on recognizably “philosophical” theories, we use the
word “theory” interchangeably with the word “account.”

A final caveat: the taxonomy offered in this paper concerns theories that
concern particular areas of law. It leaves out several metatheoretical con-
cerns in special jurisprudence: concerns such as what count as “areas of
law,” whether they are social or logical categories, whether they admit to
revision, normative criticism, and reclassification, and so on. We address
some of these metatheoretical concerns in another paper.'®

1. NONNORMATIVE THEORIES IN SPECIAL JURISPRUDENCE

In this section, we outline two broad kinds of nonnormative theories in
special jurisprudence.

A. Conceptual and Ontological Theories

Conceptual theories of an area of law, say competition law, aim to give an
account of the concept of competition law. “Conceptual analysis” covers a
range of different approaches. What we might call “traditional conceptual
analysis” normally self-describes as aiming to identify the necessary and suf-
ficient conditions for something to count as a practice of competition law."®
Conceptual analysis may go beyond this concern for “necessary and suffi-
cient conditions,” however. It may sometimes seek only to identify the
inherently likely features of a phenomenon. For instance, “coercion”
might be an inherently likely feature of law, even if it is not a necessary con-
dition.'” Although this is the traditional or standard account of conceptual
analysis, it is clear that those who seek even these traditional conceptual

15. See Tarunabh Khaitan & Sandy Steel, Aveas of Law: Three Questions in Special Jurisprudence,
Oxrorp J. LecaL Stup. (forthcoming 2023).

16. For an account of the necessary and sufficient features that make a legal norm a norm of
discrimination law, see TARUNABH KHAITAN, A THEORY OF DISCRIMINATION Law (2015), ch. 2.

17. For an example of “likely” features, se¢e Sophia Moreau, The Moral Seriousness of Indirect
Discrimination, in FOUNDATIONS OF INDIRECT DiscRiMINATION Law 123 (Hugh Collins & Tarunabh
Khaitan eds., 2018).
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analyses normally seek to identify more than simply the necessary and suf-
ficient conditions of a concept.'® It is implicitly assumed in philosophical
analysis that the necessary and sufficient conditions identified are ones
that identify more explanatorily fundamental features in wvirtue of which
something counts as that thing."’

Conceptual analyses differ not only in whether they seek necessary and
sufficient or only inherently likely conditions, but also in whether they
claim to be offering an account of the nature of a thing, or only our
“concept” of that thing.”” The very term “conceptual analysis” suggests a
concern not with the world out there, but with our mental categorizations
of it. Some theorists employing the tools of conceptual analysis, such as draw-
ing distinctions, classifications, and family identifications and testing prop-
ositions with real or hypothetical examples, may be better considered as
engaged in ontological analysis: they are seeking to identify the necessary, suf-
ficient, or likely features of the thing itself. It seems to us there is room for
both kinds of view: one could simply be seeking to unpick, say, the neces-
sary conditions for the application of an important concept—without mak-
ing an ontological claim—or one could go, in one respect, further and
claim to be uncovering the nature of the thing itself. It is not always straight-
forward, however, to keep these things apart. There may be some “things” in
the world that exist solely as concepts. For example, a conceptual account of
“unicorns” or “fairies” is entirely possible, but offering an ontological theory
—as far as we can tell—is not possible for either unicorns or fairies. Closer
to our purposes, there are phenomena, such as “areas of law,” whose existence
depends—at least in part—on certain mental categorizations (concepts)
being in existence, even if (unlike unicorns) their conceptual dimension
may not be all there is to them. It seems difficult, for instance, to test whether
“Y” is a necessary feature of discrimination law without testing one’s intuitions
about the application of the concept “DISCRIMINATION LAW” to hypothet-
ical examples. It might be objected that there is no such need: one can simply
look to the real-world practice of discrimination law, and determine whether
such-and-such a feature is a necessary one. If the feature does not appear
in all instances of discrimination law, then it is not necessary. But before we
can identify something as an instance of the practice of discrimination law,
we already need to apply our concept of discrimination law (even if that con-
cept is, no doubt, partly shaped by extant practice).

Legal practice, like all human institutions, is dynamic and messy.
Theory-skeptic legal scholars often cite the ever-changing and messy

18. For illuminating discussion, see Joachim Horvath, Philosophical Analysis: The Concept
Grounding View, 97 PHIL. & PHENOMENOLOGICAL RscH. 724 (2017).

19. For a related distinction between analysis of the “necessary features” of a thing and the
features that contribute to the thing’s identity, see SCOTT J. SHAPIRO, LEGALITY (2011), at 8-10.

20. See Raz on nature and concept of law: Joseph Raz, Can There Be a Theory of Law?, in THE
BrACKWELL GUIDE TO THE PHILOSOPHY OF Law AND LEGAL THEORY 324 (Martin P. Golding & William
A. Edmundson eds., 2005).
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character of legal practice to deny the possibility of concept-building, or
theorization more generally.”! Their intuition is that (admittedly
messy) practices cannot be explained by reference to theories that are—
aspirationally at least—tidy and coherent. What this kind of skepticism
ignores is that legal practitioners themselves make such proto-conceptual
theoretical judgments all the time—determining whether a norm is a
norm of discrimination law, for example, is often a practical necessity in
order to decide what legal consequences follow. For example, the statutory
limitation period for a tort and a contract claim may be different, and a law-
yer would have to have some understanding of conceptual boundaries of
“tort law” or “contract law” to persuade a judge that the norm in question
belongs to the first area of law, or the second, or both, or neither.??
Especially when an area of law is underdeveloped or messy, practitioners
are able to form their intuitions only because they have some concept of dis-
crimination law, tort law, or contract law to work with. If practitioners can
unwittingly theorize about a phenomenon, there is no reason to claim
that a more systematic and scholarly approach to its theorization is impossible.
The fact that the scholar, as much as the practitioner, may be wrong about
their theoretical claims is beside the point.”> Having said that, a theorist may
well conclude—after analysis—that there are no necessary, sufficient, or even
likely features that explain a phenomenon—asking the conceptual question
does not mean that there will, necessarily, be clear conceptual answers. One
may, for example, discover that there is only a family resemblance between
the components that make up an area of law. Although unlikely for
long-established norms (given the coherence-seeking forces typically at
work in law), one may even find that nothing other than the fact that they
are all found in the same piece of legislation binds together an arbitrary
set of norms, norms that are nonetheless treated by the practitioners in a
given jurisdiction as belonging to a particular area of law.

Conceptual analysis, in one or more of the forms explained, is a familiar
form of theorization in general jurisprudence, concerned with elucidating
necessary, sufficient, or likely features that contribute to the identity of
the phenomenon that is law.** In The Concept of Law, for example, Hart
was, at least in part, interested in the identification of the necessary and

21. See, e.g., Christopher McCrudden, Indirect Religious Discrimination: Resisting the Temptation of
Premature Normative Theorization, 34 Harv. Hum. Rrs. J. 249, 273-274 (2021).

22. See, for example, Henderson v. Merrett Syndicates Ltd [1994] UKHL 5.

23. For an engagement with McCrudden’s theory-skepticism, see Tarunabh Khaitan, Two
Facets of Religion: Religious Adherence and Religious Group Membership, 34 Harv. Hum. Rrs.
JournaL 231, 244-245 (2021).

24. For an example of a theory based on “likely” features, see Sophia Moreau, The Moral
Seriousness of Indirect Discrimination, in FOUNDATIONS OF INDIRECT DiscriMINATION Law (Hugh
Collins & Tarunabh Khaitan eds., 2018). For a distinction between analysis of the “necessary
features” of a thing and the features that contribute to the thing’s identity, see SHAPIRO, supra
note 19, at 8-10.

25. There is a dispute about whether Hart’s method is appropriately so characterized. Cf.
Andrei Marmor, Farewell to Conceptual Analysis (in_Jurisprudence), in PHILOSOPHICAL FOUNDATIONS
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sufficient conditions for the existence of legal systems and the validity of
legal norms. The same project can, however, also be undertaken with
areas of law in special jurisprudence. An excellent example is John
Gardner’s essay, “Torts and Other Wrongs,” which seeks to offer an ontolog-
ical analysis of “tort law.”*® Here is Gardner’s analysis:

the law of torts is a law of

(a) civil recourse

(b) for wrongs

(c) in which primarily corrective justice is attempted
(d) in a primarily reparative mode

(e) in response to claims for unliquidated sums

(f) where the duties breached are non-contractual.

Each of (a)—(f) is defended by further conceptual or ontological analysis of
terms of each condition, and by arguments that one loses the sense of the
category “tort law” without that condition. So, for example, (a) is explicated
by reference to the notion of a normative legal power, and the argument
that, unless we include this condition, we lose the distinction between crim-
inal law and tort law. Both areas regulate wrongdoing, but only tort law
allows the victim largely undirected control over the enforcement of the
wrong.?” Drawing distinctions between the phenomenon under study and
other, related, phenomena, in order to sharpen our understanding of
the former, is a quintessentially conceptual move.

Having separated it from criminal law, Gardner’s analysis then distin-
guishes tort law from the law of equity through criterion (d). In his view,
equity is distinguished by the primacy of nonreparative, gain-based, reme-
dies. In maintaining a distinction between the law of tort and the law of
equity, Gardner’s view reflects the ordinary view of legal officials and prac-
titioners. However, suppose we thought that gain-based remedies are not a
central feature of the law’s response to equitable obligations and that, on
reflection, there are no conceptual or normative differences between equi-
table obligations and tortious obligations. We might then conclude that the
law draws the boundaries of these areas of law in a way that serves no useful
purpose.” If two sets of norms have the same conceptual structure and
normative justification, it is unlikely to promote consistent reasoning to
treat them as separate areas of law. Notice, however, that this moves beyond
merely offering a conceptual analysis of the socially recognized area of law in
question. To generalize, an ontological analysis of an area of law might

oF THE NATURE oF Law (Wil Waluchow & Stefan Sciaraffa eds., 2013). See also NicHOLAs J. MCBRIDE
& SANDY STEEL, GREAT DEBATES IN JURISPRUDENCE (2018), ch. 1.

26. GARDNER, supra note 8. See also KHAITAN, supra note 16, ch. 1.

27. Often, these classifications themselves become issues of abiding theoretical
disagreement.

28. See Section II1.D.
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serve as a premise in an argument that the existing recognized boundaries
of two ostensibly distinct areas of law are incoherent: such a claim involves a
normative taxonomic claim, i.e., a claim about how areas of law should be
classified.

The methods by which conclusions concerning a particular concept are
reached are typically the traditional tools of analytical philosophy, such as
drawing distinctions, explicating the relationships between phenomena,
and testing propositions about necessity or sufficiency with real or hypothet-
ical examples. Accordingly, a theorist of a particular area of law, for
instance, identifies norms, and inferential relationships between norms,
that, according to her own conceptual intuition, constitute the area of
law as distinct from or related in particular ways to other areas of law,
while also giving substantial weight to the application of the concept in
legal practice.”” Her conclusions will be tested by consulting her own intu-
itions and the evidence available from the practice about real and hypothet-
ical norms. Intuitions and practice also inform which cases are treated as
paradigmatic, and which are peripheral or controversial, with varying
impact on theory construction. We hasten to add that we do not assume
that a “case” must be one concerning an individual engaged in a particular
action whose legal character is under scrutiny: such methodological individ-
ualism could distort understanding, and often lead to ignoring structures
and emergent properties of systems. A “case” for a philosopher can be dif-
ferent from how a lawyer understands the term, and could include a type of
legal liability (the “case” of indirect discrimination liability, for example) or
even an entire area of law.

To the extent that conceptual or ontological theories are mainly
concerned with the nature, structure, concept, etc. of an area of
law, their exclusive focus on the conceptual data provided by law-making
institutions (viz legislatures and appellate courts) is understandable.
However, this inquiry might benefit from more robustly empirical methods
in some domains. In recent years, experimental jurisprudence—*“the study
of jurisprudential questions using empirical methods”**—has begun to
emerge.”’ Practitioners of experimental jurisprudence survey laypeople,
for example, as to their application of a concept, such as causation or
intent, in hypothetical examples, to test whether the “ordinary” concept

29. For a detailed argument that attending to the concepts embedded in the norms that con-
stitute a legal area is necessary to give an accurate theoretical account of the area, see Benjamin
C. Zipursky, Pragmatic Conceptualism, 6 LEcaL THEORY 457 (2000). Offering an account of the
characteristic patterns of inference in an area of law can be understood as a conceptual theory
in our taxonomy.

30. Joshua Knobe & Scott J. Shapiro, Rethinking Proximate Cause: An Essay in Experimental
Jurisprudence, 88 U. CH1. L. Rev. 165 (2021).

31. See, e.g., Raff Donelson & Ivar Hannikainen, Fuller and the Folk: The Inner Morality of Law
Revisited, in OXFORD STUDIES IN EXPERIMENTAL PHirosopHy: VOLUME THREE (Tania Lombrozo,
Joshua Knobe & Shaun Nichols eds., 2020).
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of X is affected by certain factors.”? This approach seems most likely to be
fruitful insofar as the law purports to apply “the ordinary concept of X” in
delimiting the boundaries of an area of law, or insofar as is one is simply
seeking an account of such a legal concept; experimental jurisprudence
can test the veracity of the law’s claim to employ the ordinary concept.
There is, of course, a real probability that the law’s concept has taken on
its own distinctive contours and so the evidential bearing that an account
of the folk concept of X has in identifying the legal concept of X is necessarily
limited.” More generally, it might also be fruitful to expand the theoretical
data set to examine not only the docket of appellate courts, but also those of
lower courts and tribunals, as well as the practice of other, nonjudicial, law-
applying officers such as police and bureaucrats, in constructing a concep-
tual or ontological theory.

B. Reason-Tracking Causal Theories of Areas of Law

A reason-tracking causal theory of an area of law is a kind of sociopsycholog-
ical empirical theory in special jurisprudence that seeks to identify the more
fundamental motivating normative reasons that, as a matter of fact, guide
legal officials in creating, developing, and determining the contours of
that area. The sense in which such a theory looks for “more fundamental”
reasons is that it does not merely describe the surface-level institutional facts
of legal practice, for instance, what judges said in cases X, Y, Z, or even the
explicit formulation of the norms given in legal materials. Rather, it seeks to
explain what normative reasons truly motivated legal officials to say
such-and-such in cases X, Y, Z or the legislators to enact a particular statute.
However, despite this concern for seeking more fundamental explanations
of surface-level legal phenomena, such theories are descriptive in the sense
that they aim to identify those more fundamental reasons that as a matter
of fact influence the institutional content of the law.

Insofar as it insists on those reasons that, as a matter of fact, influence the
institutional content, this type of account is not, then, a Dworkinian “best
moral justification” of the institutional facts. The best moral justification
of the institutional facts may or may not be the one that motivated the
judges to determine the content of the law in this way. If judges were as
skilled moral reasoners as Dworkin’s Hercules, then there may be a conver-
gence between the Dworkinian best moral justification of an area and the
fundamental motivating reasons for the legal content of that area. But in
our world, while a morally superior explanation M1 may, sometimes—
when we can rationally believe that legal officials are reasonably competent
moral reasoners—be the more likely explanation, than a morally inferior
explanation M2, the moral superiority of M1 would at best be one indication

32. See, e.g., Knobe & Shapiro, supra note 30.
33. For a helpful discussion, see Felipe Jiménez, The Limits of Experimental Jurisprudence, in THE
CaMBRIDGE HANDBOOK OF EXPERIMENTAL JURISPRUDENCE (K.P. Tobia ed., forthcoming).
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that it in fact motivated the judges to create the legal content. What this
shows is that, for this kind of theory, the moral superiority of an explanation
may have an epistemic, empirical, role in the theory.

The epistemic relevance of the moral superiority of an explanation to a
reason-tracking causal theory might lead to some confusion. It might give
the impression that, after all, reason-tracking causal theories in special juris-
prudence are inherently “normative.” We think that this impression is mis-
leading. This is because the truth of a reason-tracking causal theory is never
logically guaranteed by its normative appeal. Rather, the normative appeal
of an explanation has an epistemic, empirical significance: under certain,
and in many systems rarely existent, conditions concerning the quality
and independence of judges, the moral superiority of an explanation
may make it more likely to have been the reason that influenced the
legal content. Similarly, the fact that an explanation entails that judges
were motivated by mutually inconsistent normative values does not establish
that the explanation is false. It only, depending on one’s views about the
moral reasoning abilities of officials in particular contexts, renders the
explanation less likely to be true. The epistemic relevance of “morality”
or “coherence” does not undermine, then, the fundamentally nonprescrip-
tive nature of these theories. Given this fundamental concern to identify
what reasons in fact motivated the development of the legal content in
the area, these theories are normatively inert. Nothing directly follows
from them about what ought to be done by anyone. If we offer a compelling
reason-tracking causal account of tort law in terms of efficiency as the nor-
mative driver for judicial and legislative development of tort law, this is log-
ically compatible with tort law being of no genuine value whatsoever.
Having said that, we do not deny that a reason-tracking causal account
may acquire normative relevance if seen by a judge as giving her institu-
tional reasons to decide cases in a particular way.

If what one is trying to do is offer a reason-tracking causal account, one’s
method should be determined by the nature of such an account. In partic-
ular, whether one seeks an account that is “transparent” to legal officials or
not will depend on one’s views about certain empirical questions. These
empirical questions concern the relative likelihood of a reason in fact guid-
ing official decision-making when the official does not articulate that reason
(as guiding their decision-making) compared to the likelihood of the deci-
sion being guided by an explanation that is articulated by the official (or
that would be able to be articulated under some suitable hypothetical con-
ditions). The important point is that there is nothing logically inherent in
the nature of a reason-tracking causal theory that insists on transparency.
The force of transparency is always empirically contingent. This point
tends to be neglected in discussions of methodology in special jurispru-
dence where it seems often to be assumed that transparency either is or
is not baked into the very idea of offering a theoretical account. For
instance, Andrew Gold, in an insightful discussion of “interpretive” theories
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of private law, initially seems to be in agreement with our view that the cor-
rectness of a nontransparent (or, transparent, for that matter) explanation
of an area of law is an empirical, contextually contingent matter. For
instance, he writes that “judicial opinions need not be perfectly transparent,
but a theorist should at least be able to explain why judges would claim to
reason in the way that the language of their opinions suggests.”** Later,
however, when discussing whether a pluralistic theory of tort law is problem-
atic from the perspective of a “coherence” criterion, his discussion of the
merits of such a criterion becomes untethered from the empirical issue
of how likely it is that institutional actors act on the basis of incoherent
reasons.”” If, however, the aim is to provide a reason-tracking causal
account (which may not be Gold’s aim—he describes his position as
“interpretivist’—a label we deconstruct later), the answer to the relevance
of “transparency” and “coherence” simply cannot be answered as an
abstract theoretical matter. Their relevance is empirically contingent.
Thus, we claim that their actual reasons may or may not be transparent to
the judges or legislators: sometimes they would know their reasons for
doing what they do, at other points they may hold their normative assump-
tions unconsciously or subconsciously.”® Furthermore, even when their real
reasons are transparent to judges, whether they report these reasons
accurately in their judgments is also empirically contingent.

There is no bright line between reason-tracking causal theories and what
might be termed “deeply empirical” causal theories of an area of law, for
both seek to make sociological or psychological (rather than primarily philo-
sophical) claims about law. In general jurisprudence, at least one major strand
of legal realism is an empirical theory, in this sense: it claims that the primary
causal explanation of judicial decisions is the classification of the facts by the
judge as belonging to a certain factual pattern extraneous to law, facts that give
rise to reasons that are external rather than internal to legal doctrine.”

Empirical theories can be useful in testing the claims made by ontological
and normative theoretical scholarship. They can highlight the gap between
the law in action and the law as constituted by authoritative sources.
They can expose the role of power, social identity, culture, and political
ideology as factors that shape the law and influence its functioning and
implementation.”® For example, critical race theorists have shown how
one of the factors that led to the celebrated Judgment of the United
States Supreme Court in Brown v. Board of Education,” desegregating

34. ANDREw GoLp, THE RicHT TO REDRESS (2020), at 18.

35. Id. at 130-135.

36. See Barbara Havelkova, Judicial Scepticism of Discrimination at the ECtHR, in FOUNDATIONS OF
InpRECT DiscriviNATION Law 83 (Hugh Collins & Tarunabh Khaitan eds., 2018).

37. Brian Leiter, Legal Realism and Legal Positivism Reconsidered, 111 Etnics 278 (2001) (on
conceptual vs. empirical legal realism).

38. Duncan Kennedy, A Semiotics of Critique, 22 Carpozo L. Rev. 1147, 1157 (2001).

39. 347 U.S. 483 (1954).
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America’s racialized schools, was a temporary convergence in the interests
of black people and some powerful white groups.*” Much of critical legal
scholarship aims not at providing theoretical explanations of legal phenom-
ena by itself, but rather to “destabilize the complacent and/or apologetic
focus on the naturalness or autonomy” of such phenomena.*' At least
when informed by robust social science methods of inquiry (instead of a pri-
ori and unfalsifiable ideological presumptions), empirical theories can per-
form an extremely valuable role of revealing aspects of the practice that
need to be considered by a normative theory; a justification of a practice
may be incomplete or skewed if it fails to account for its actual operation.

1. NORMATIVE THEORIES

Normative theories are concerned with assessment of areas of law in terms
of genuine reasons for action or genuine values (normative theories simpli-
citer), or reasons for action and values that exist from a perspective that is
not necessarily shared by the theorist (detached normative theories).
Normative theories simpliciter aim to identify the genuine reasons and
values—or more generally the rationales—that justify particular areas of
law or, indeed, require the reform or abolition of an area of law. Their over-
arching question is: “is X area of law justified?” or “Should society have the
norms that constitute area X?” The idea of a normative theory is often
treated, however, in a rather monolithic way, without acknowledgment
that there are different types of normative theories that could be offered
for an area of law.** We will draw certain cross-cutting distinctions in this
subsection to map various normative approaches adopted in special juris-
prudence, fully recognizing that even the possibility of some of these dis-
tinctions may well be controversial, and rejected by some theorists.

A. Detached v. Committed Theories

A first distinction is between detached and committed normative theories.*®

A detached normative theory proceeds by assessing whether the area of law
can be explained in terms of a putative normative value, reason, rule, prin-
ciple, or set thereof, without the theorist taking a stand on whether that
value, reason, rule, principle, or set thereof is a genuine value, reason,
rule, or principle. An area of law is “explained by” a putative normative

40. Derrick A. Bell Jr., Brown v. Board of Education and the Interest Convergence Dilemma, 93
Harv. L. Rev. 518 (1980); Mary Dudziak, Brown as a Cold War Case, 91 J. Am. Hist. 32 (2004).

41. Kennedy, supra note 38, at 1158.

42. Compare the now classic taxonomy of theories in Smith, supra note 10, ch. 1.

43. We follow GARDNER, supra note 8, ch. 2 here, but develop the distinction further. See also
John Gardner, Tort Law and Its Theory, in THE CAMBRIDGE COMPANION TO PHILOSOPHY OF Law 352
(John Tasioulas ed., 2018). On the distinction between detached and committed normative
statements generally, see Rob Mullins, Detachment and Deontic Language in Law, 37 Law & PHIL.
351 (2017). We tentatively agree with the view that the distinction relates to the pragmatics
of assertion rather than the semantics of these statements.
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reason when, were the rationales valid, it would rationally support the adop-
tion of the norms constitutive of that area. For instance, we might offer an
efficiency theory of discrimination law while remaining aloof from whether
efficiency is a goal that should be pursued. We would proceed by consider-
ing the implications of efficiency for the problems faced by the area of law
and consider whether an efficiency-based solution to those problems would
rationally support the legal rules in question (or enough of them). A
detached theory is conditional; the conditionality is in relation to whether
the value, etc. doing the explaining is a genuine one. Itis (implicitly) of the
form: if N [a putative value] is valid, then it pro tanto justifies this area. By
contrast, a committed normative theory includes an assertion of commitment
to the value that is serving as the explanans (explanans= the thing doing the
explaining). It asserts that, say, tort law is justifiable by efficiency (i.e., that
(i) tort law (or, sufficiently significant components thereof) achieves effi-
ciency, and that (ii) efficiency is desirable). Notice, however, that a commit-
ted normative theory could still be conditional in the way we explain in the
next section.

What distinguishes reason-tracking causal theories from detached norma-
tive theories? The two may seem similar in that in neither case does the the-
orist take a stand, qua theorist, on the genuine moral value of the
explanation. A further similarity is that both only license claims about
what one genuinely ought to do on the basis of some (further) normative
premise that the theorist does not purport to defend. It may seem, then,
that there is a case for treating detached normative theories and reason-
tracking causal theories within the same taxonomic category.

The main difference, however, which justifies their inclusion in this part
of the taxonomy, is that detached normative theories do not necessarily pur-
port to establish that the reasons that they identify are the ones that in fact
motivated the development of the legal content. In principle, one could
argue that if Kaldor-Hicks efficiency is genuinely-to-be-pursued, then one
ought to have tort law, and yet still believe that it is false as a causal account
of tort law. It would be a remarkable coincidence, of course, if tort law
could be justified by Kaldor-Hicks efficiency even if it never guided the
development of the legal content in the area. Nonetheless, it is a logically
separate kind of claim. A detached normative theorist is, strictly, freed
from demonstrating that their theory actually influenced legal practice.

It might be questioned whether “detached normative theory” is a worth-
while enterprise.** If the theorist does not purport to identify a genuine rea-
son that justifies the legal content of the area, and nor do they purport to be
able to explain what actually influences the legal content of the practice,

44. Charlie Webb raises this doubt in relation to interpretive theories. See generally CHARLIE
WEBB, REASON AND REsTITUTION: A THEORY OF UNjusT ENRICHMENT (2016). While we otherwise
agree with Webb’s perspicacious discussion, in particular his insistence of the difference
between nonnormative and normative theories, we differ on this question of value.
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why bother? In our view, such theories can nonetheless be valuable. This is
because it is often unclear whether something is of genuine value or genu-
inely permissible or required. Moral uncertainty (not merely empirical
uncertainty) is a pervasive feature of practical life. It can thus be valuable
to investigate whether a putative value may justify an area of law, in the
hope that further moral analysis may be able to establish that it is of genu-
ine value.*

If the primary distinction between detached and committed normative
theories is the theorist’s assertion of a commitment to the genuine norma-
tive value of the propositions in the theory, it may seem odd to distinguish
them. Why distinguish between theories depending on the theorist’s moral
commitments? The main reason for doing so is that, typically, detached nor-
mative theories do not provide us with any reason for believing in the moral
(or other) value of the explanans. Their posture is merely one of implicitly
stating that such-and-such, a putative moral position, justifies the law.
Therefore, it is likely that, without more, we will not have sufficient grounds
for concluding that the theory has any genuine normative bite if the theory
is offered as a detached theory. We will likely need to look elsewhere—to
committed normative theories—for arguments showing why the explanans
is valuable.

B. Pro Tanto v. All-Things-Considered Theories

A normative theory may be pro tanto or all-things-considered. A pro tanto the-
ory sets out a defeasibly sufficient justification, or set of justifications, for the
area. An all-things-considered theory purports to demonstrate that the area of
law is what one ought to have in the circumstances to which the theory
applies. For instance, a theorist could argue that a defeasibly sufficient jus-
tification of tort law is the fact that institutional recognition of reparative,
interpersonal non-agreement-based moral rights increases the probability
of conformity to such rights, or usefully resolves indeterminacies in their
content. However, the theorist may remain neutral on whether tort law is
justified all-things-considered. It may be that tort law creates such woefully
counterproductive incentive structures that it will lead to more violations
of moral rights than if tort law did not exist. Or it may be that, when com-
pared with the benefits of alternative possible institutional arrangements,
the opportunity cost of tort law arrangements is too great. These kinds of
defeating circumstance may well entail that tort law is not justified
all-things-considered. This is not the same distinction as detached versus
committed. A detached theory may only seek to identify a pro tanto justifi-
cation by the lights of efficiency for the area or it may seek to show that by the
lights of a moral system the theorist does not take a stand on, it is
all-things-considered justifiable.

45. Of course, this does not save detached normative theories which are obviously based on a
normative error.
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In any sufficiently complex jurisdiction, offering all-things-considered
theories for most areas of law is likely to be extremely difficult, if not
impossible. Doing so for legal systems generally, i.e., without reference to
the particularities of a given jurisdiction, even more so. Furthermore, the
application of even an all-things-considered normative theory of an area
of law to a specific multifaceted real-world problem arising within that
area of law is unlikely—on its own—to generate specific prescriptions to
act or decide in one way rather than another, although it will narrow the
field of permissible possibilities.*®

C. Hyper-Reformist v. Practice-Dependent Theories

Normative theories are unconstrained by considerations of “fit” in the fol-
lowing sense: it does not necessarily count in favor of a normative theory
that it fits the practice. Fit bears no necessary connection to normative
appeal. This is a central contrast between normative theories and concep-
tual and reason-tracking causal theories: the latter fail if the theory substan-
tially fails to fit the data, and lack of fit counts against the theory.

This is consistent, however, with the following roles for “fit” in normative
theories. First, if the conclusion of a normative theory is that “X area of law”
ought to be reformed or abolished, or “X area of law is problematic because
of feature F,” the theorist must, of course, accurately identify X and F.

Second, in relation to certain kinds of normative issue, there may be a
weak evidential significance to considerations of fit. As we noted above, in
relation to reason-tracking causal theories, the moral superiority of an
explanation can have, in certain contexts, an epistemic significance: it
can make it more likely to be the explanation of a legal norm. If a particular
legal rule is found in multiple legal systems, created under conditions that
are conducive to moral correctness, and arrived at independently by multi-
ple legal systems, this at least raises a chance that the rule is justified. Of
course, until a justification for the rule is actually identified, the mere
fact that it is widely posited in these circumstances is unlikely to be a robust
defense of the rule.

Finally, normative theories might still begin with existing practice. This
might simply be because they are directly concerned to contribute to the
normative assessment of present institutional arrangements. There might,
also, be a theoretical value in doing so in relation to certain types of

46. A normative theorist need not be committed to the idea that there is a single morally best
form of an area of law. It may be that an area morally must have general features X, Y, Z, but the
precise way in which X, Y, Z are realized may permissibly vary. For instance, property law is mor-
ally required, one might think, to have rules for when property is owned, but the precise con-
tent of these rules may permissibly vary from system to system. This is a familiar feature of
Kantian theories, which emphasize the indeterminacy of prelegal rights as a reason for legal
authority in general. See, e.g., ERNEST J. WEINRIB, THE IDEA OF PRIVATE Law (1995); ARTHUR
RipsTEIN, FORCE AND FREEDOM: KANT’S LEGAL AND PoLiTicAL PHiLosorHy (2009).
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theoretical question. The law is a rich repository of moral distinctions and
reasoning, developed across thousands of particular examples; it may assist
in identifying important moral distinctions that would otherwise be missed
by even the most ingenious exponent of trolleyology.

Normative theories can be more reformist or more vindicatory of existing
practice. At one extreme, a theory could be radically reformist—~hAyper-
reformist, we might call it—and yet still be a normative theory of a particular
area of law. For instance, one could offer a hyper-reformist theory that
argued that the morally ideal form of tort law is one that only protects peo-
ple’s freedom-based rights and no more. This theory is hyper-reformist in
the sense that it may not purport to justify any significant parts of the extant
area of law in question. Such a theory may hold that, for instance, the torts
of defamation and privacy are unjustifiable, because they go beyond pro-
tecting people’s freedom-based rights. Even so, this is a normative theory
of tort law since it still prescribes the existence of something recognizably
like existing practice. Consequently, it is clearly an error to criticize hyper-
reformist theories on the basis that they recommend wide-ranging changes
to an area of law. A theory of the morally best form of tort law, which rec-
ommends radical changes to extant practice, can still be a theory of tort law
insofar as it justifies some key aspect of existing systems of tort law. For
example, a hyper-reformist theory of tort law that calls for limiting its
scope to the protection of people’s freedom-based rights must—either
explicitly or implicitly—have a view about the nature of tort law, which
underpins its hyper-reformist claims, else it risks recommending the exis-
tence of something justifiable, but not properly described as tort law at
all. In short, even hyper-reformist theories of areas of law are accountable
to the existing contours of the practice of that area to some minimal extent.

D. Taxonomical v. Substantive Theories

A normative theory may be primarily directed at the taxonomical
reconceptualization of an area of law rather than proposing a justification
or critique of its norms as such.”” For instance, the argument could be
made that equitable wrongs ought to be merged with tortious wrongs to
constitute a new area of law. This would not necessarily involve a proposal
to reform the content of the existing law. However, conceptualizing these
wrongs as part of a single area of law might improve judicial decision-
making insofar as inconsistencies in the future development of the rules
are more likely to be avoided, and apt analogies between normatively
related rules identified.

47. For a possible example of a theory of this kind, see Felipe Jiménez, Private Law Legalism, 73
U. Toronto L.J. (forthcoming 2023). The boundary between a proposal to “reconceptualize”
an area of law and a proposal to reform its substantive content is not always clear. On classifi-
cation of areas of law generally, see Khaitan & Steel, supra note 15.
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IV. OBJECTIONS

A. Nonnormative Theories Are Impossible in Special
Jurisprudence

Previous iterations of this paper have been met with the objection that non-
normative theories of an area of law—conceptual theories and reason-
tracking causal theories—are impossible. Here are some more fine-grained
versions of this objection and our responses to them.

1. “Legal Validity Depends on Moral Validity”

Suppose one is an antipositivist. This means that one denies that legal
validity (at least ultimately) depends only on social facts.*® Suppose
further one is a moral antipositivist: one believes that legal validity
depends, necessarily, on moral facts.*” If so, then identifying the legal
content of an area of law will necessarily depend on moral argument,
since an area of law is constituted by binding legal norms, and whether a
norm is such, on this view, necessarily depends on moral facts. If we
grant all this, does it follow that conceptual and reason-tracking causal theories
in special jurisprudence are impossible? It does not.

First, it is difficult to deny, as a matter of social fact, that the practice of
law makes categorizations of norms into certain groups. These categoriza-
tions may be morally arbitrary or otherwise indefensible. For instance,
one might think that the social categorization of norms into “equitable”
and “nonequitable” does not track any moral distinction. But this is clearly
a different point from whether this categorization exists as a matter of social
fact. If these categorizations exist as a matter of social fact in a given juris-
dictional context, then their conceptual content is a subject matter of spe-
cial jurisprudence. It may turn out that the concept so revealed is
incoherent, arbitrary, vague and so on—but so be it.

It is notable in this connection that Dworkin—a antipositivist—excluded
the conceptual boundaries of “areas of law” from his notion of an “interpre-
tive concept.”™ An interpretive concept, for Dworkin, is a concept whose
content is determined by moral argument. For instance, the nature of
democracy, according to Dworkin, depends on what is the morally best
interpretation of democratic practice.”’ Dworkin did not regard the con-
cepts that marked out areas of law (or, in his terminology, “departments

48. See John Gardner, Legal Positivism: 52 Myths, 46 Awm. J. Juris. 199 (2001).

49. One could, logically, reject the claim that validity depends only on social facts as well as
deny that it depends on moral facts. Perhaps one, oddly, believes that legal validity depends
entirely on logical validity (also nonsocial). Hence moral antipositivism is a subspecies of anti-
positivism. For a compelling rejection of a recent strand of moral antipositivist theories of law,
see Hasan Dindjer, The New Legal Anti-Positivism, 26 LEcAL THEORY 181 (2020).

50. See RoNALD DWORKIN, Law’s EMPIRE (1988), ch. 3; RONALD DWORKIN, JUSTICE FOR HEDGEHOGS
(2011), chs. 7, 8.

51. Ronald Dworkin, Hart’s Postscript and the Character of Political Philosophy, 24 OXFORD J. LEGAL
Stup. 1 (2004).
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of law”) to be interpretive concepts.”® Although he insisted that “compart-
mentalization is a feature of legal practice no competent interpretation can
ignore,” he also claimed that the boundaries of these “departments of law”
themselves are not interpretive phenomena but “based on tradition.”
Sure, a judge may well seek to alter the traditional boundaries of classifica-
tion for moral reasons. But these alterations will be effected, Dworkin
accepts, only “[i]f he persuades the profession of his view.””* So, unlike
his interpretive claim that what the law is cannot be determined without
answering some normative questions, the existence and scope of an area
of law—for Dworkin—is determined by reference to a social fact concern-
ing its recognition as such by legal practice.

Of course, Dworkin could be wrong about this and fail to carry through
appropriately his nonpositivistic commitments into the domain of special
jurisprudence. We do not think this is the case, however, with respect to
the existence (as opposed to the boundaries) of an area of law. First, the cen-
tral debate between positivists and antipositivists is one about legal validity—
about the kinds of fact that ground legal content. Whether a norm belongs
to an area of law is not a question of the norm’s validity or bindingness as a
legal norm. It is, therefore, logically consistent to hold a social-fact view
about the contours of legal areas and a non-social-fact view about legal valid-
ity. Second, even if the classificatory bases that pick out areas of law are
informed by an implicit moral principle or set of principles, those princi-
ples may or may not be fully realized in the social categorization that is
employed in legal practice. It should be possible to accept two kinds of
inquiries here: one that seeks to understand the bases-of-classification actu-
ally employed in legal practice to delimit areas of law, and one that seeks to
articulate the categorization that would be employed if the underlying prin-
ciples of the socially employed categorization were consistently extrapo-
lated. Indeed, the view that the boundaries of an area of law are solely an
interpretive phenomenon seems implausible. Imagine that for some curi-
ous historical reason, a legal system sets up separate courts to deal with
“Tuesday law.” All legally relevant events that take place on Tuesdays—
crimes committed, contracts agreed on, injuries inflicted—are litigated
before these special courts. A separate set of the bar, called Tuesday lawyers,
develops specialism in Tuesday law. Law schools have special courses teach-
ing Tuesday law. There is even a journal called Tuesday Law Review (pub-
lished, oddly, on a Wednesday). For all that, no one can quite remember
why Tuesday law developed in the first place, and there seems to be no con-
temporary reason for its separate existence. In fact, let us suppose there are
very good, even overwhelming, reasons why Tuesday law should not exist as
a separate area of law, but should instead be disaggregated and merged with

52. See DWORKIN, Law’s EMPIRE, supra note 50, at 250-254.
53. Id. at 251-252.
54. Id. at 254.
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the rest of criminal law, tort law, contract law, and so on. It is, nonetheless,
not at all clear to us in what sense one could claim that Tuesday law does not
exist as an area of law in that jurisdiction. Elsewhere, we have defended the
claim that an “area” of law is a subset of the legal norms in a legal system,
which is intersubjectively recognized by the legal complex in that system
as a subset of such norms. Its existence is, thus, a matter of social fact,
although (pace Dworkin) its precise scope and boundary may require nor-
mative determination. Appeals to the purported foundations (ie aims/
functions) of the candidate areas of law are inevitable in such cases.”

Normally, the areas of law that are the subject of theoretical inquiry are
those in which the relevant members of legal practice consider the norms
to have some important rational connection such that membership in the
subset has an important normative implication. For instance, legal actors
will consider classification as part of area X as implying the apt operation
of other rules of law. If something is classified as a tort, it is considered
apt to respond to it legally in certain ways, for instance, with damages claims
before civil courts. Thus, some might say that this is part of what it is for an
area of law to exist: an area only exists if something’s being classified as
part of that area has a legal significance, such as giving rise to pro tanto
legal reasons for certain legal responses. These kinds of categorization—
what Peter Cane has called “dispositive” classifications’*—seem to us to
be an important subclass of areas of law. But it seems too narrow to exclude
from the objects of theoretical inquiry socially recognized classifications
that do not have normative significance within legal practice. Even if the
classification of a norm as a norm of labor law has no dispositive signifi-
cance within legal practice, there is still a clear sense in which labor law
exists as an area of law within law schools, and it could still be pedagogically
rewarding and theoretically interesting to investigate, for instance, whether
its norms have any rational unity.

2. “Conceptual Disagreement Reduces to Moral Disagreement”

A second objection to thinking that nonnormative conceptual theorization
of an area of law is possible might derive from Finnis’s methodological argu-
ment in Natural Law and Natural Rights.”” Finnis argues that when we adopt
the internal perspective on the law, from which the law creates norms, we will
find that people disagree about the necessary and sufficient conditions that
a social organization must satisfy in order to amount to a “legal system.” If
legal theory is to avoid simply collecting a variety of different perspectives
on the nature of law, it must, for Finnis, identify the “central” case of law,
which is the case of law that we end up with by arguing from first moral

55. For an elaboration of this claim, see Khaitan & Steel, supra note 15, part 2. See also Saul
Levmore, A Theory of Deception and Then of Common Law Categories, 85 Tex. L. Rev. 1359 (2007).

56. PETER CANE, THE ANATOMY OF TORT Law (1997), at 198-201. See also Khaitan & Steel, supra
note 15, Part 3.

57. JouN Finnis, NaTURAL Law & Naturar Ricuts (2d ed. 2011), ch. 1.
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principles about what kinds of state institutions we need in society.”® Again,
we cannot fully engage with this argument here—our primary aim is to cat-
egorize and explain different approaches to special jurisprudence with the
goal of clarifying their distinctive claims. But we are skeptical of the claim
that the existence of disagreement among persons who adopt the internal
perspective necessarily entails what is, in substance, full-fledged normative
political philosophy, and no longer conceptual theory at all.”” For instance,
suppose that someone disagreed with one of Gardner’s necessary features
of tort law, say (b), that the law of torts is a law of wrongs. There are various
ways in which this disagreement might be explained or resolved without
resort to normative argument. As Shapiro says, conceptual disagreement
might happen because one person “engages in fallacious reasoning, over-
looks relevant evidence, lacks imagination, indulges in wishful thinking,
or brings to bear a different worldview than their interlocutor.”® At
any rate, even in the face of pervasive disagreement conceptual theory
could still proceed to identify the conceptual implications of a prominent
or widely shared understanding of the area in question. It seems, then,
that nonnormative conceptual theories of areas of law are possible even if
one accepts Finnis’s general jurisprudence account of theorizing about
legal systems.

This is not to deny that conceptual and reason-tracking causal theories
may require the theorist to engage in what Julie Dickson calls “indirect”
evaluation.®" They do not necessarily require the theorist to make commit-
ted normative judgments, such as “x is morally required” or “x is morally
valuable.” But they may require the theorist to make noncommitted norma-
tive judgments—that is, judgments that X is required, permissible, valuable
(etc.) from a certain perspective, particularly the perspective of those whose
actions primarily constitute the practice. For example, the theorist may,

58. For Finnis, the central case of a social phenomenon sometimes seems to be stipulatively
defined as the case that is morally required or desirable. Other possible meanings of “central
case” include: (i) the uncontroversial instance of a kind (e.g., murder as an instance of a
crime); (ii) the instance of a kind that serves best as a communicative explanation of the
kind (e.g., it’s easiest to explain what a knife is first by reference to one that cuts, rather
than a blunt one); (iii) the statistically most frequent instance of a kind (e.g., spotted chee-
tahs); (iv) the instance of a kind similarity to which determines whether some instance is a spe-
cies of that kind (e.g., race as a paradigmatic characteristic protected by discrimination law,
based on which claims to protect other characteristics are determined in American law); (v)
the instance of a kind that best exhibits the characteristic function of that kind (the sharp
knife v. the blunt knife); (vi) the evaluatively best instance of a kind (e.g., the tastiest and
most nutritious foods); (vii) the instance of a kind that best exhibits the reason(s) for having
that kind of thing (law that fosters the common good, in Finnis’s view). For a helpful elabora-
tion of some of these possibilities, see Julie Dickson, Law and Its Theory: A Question of Priorities, in
ReASON, MoraLITy, AND Law: THE PaiLosophy OF JouN FiNnis (John Keown & Robert P. George
eds., 2013).

59. FINNIS, supra note 57, ch. 1. See also Grégoire Webber, Asking Why in the Study of Human
Affairs, 60 Am. J. Juris. 51 (2015).

60. SHAPIRO, supra note 19, at 18.

61. JuLIE DICksON, EVALUATION AND LEGAL THEORY (2001), ch. 3.
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herself, regard corrective justice as moral bunk, but to explain whether correc-
tive justice is a necessary feature of the socially recognized concept of tort law,
she may need to determine the implications of the idea of corrective justice.

3. “Detached Normative Judgments Are Impossible”

An antipositivist may still object to the various subclassifications we make
within normative theories. What meaning, it might be asked, can be
given to “detached normative theory” if one believes that determining the
content of the law necessarily involves moral argument? Any proposition
about the content of the existing law is, it might be said, a committed nor-
mative proposition, since it takes a stand on the moral justification of the
existing law. This objection overlooks the possibility of offering a detached
theory as a possible account of the legal content of the area. Suppose the
antipositivist is uncertain about whether efficiency is a genuine value. If
so, she might offer an account of the following form: “if efficiency is a
value, then the legal content of this area is X, Y, Z.” For this kind of antipo-
sitivist, a detached normative theory may be a kind of preliminary to deter-
mining the true legal content of the area.

Furthermore, any plausible antipositivist theory of law must still find a way
of recognizing a distinction between the law as it is and the law as it ought to
be.%? So an antipositivist might still engage in hyperreformist theorizing. For
instance, let us take Greenberg’s moral impact theory, according to which
the legal obligations in a jurisdiction are the moral obligations created by
the actions of legal institutions. So, for Greenberg, a statute that requires
us to reduce our carbon emissions by 25 percent over the next year may suc-
cessfully create a moral obligation on us to do so, even if such an obligation
would otherwise be morally suboptimal.®® So our categorization still makes
sense from an antipositivist perspective. And, of course, if we dispensed with
detached normative theory, this would exclude an important brand of the-
orizing about areas of law.

B. “Interpretivist Theories Are a Tertium Quid”

Some theorists offer “interpretive” theories of areas of law. The nature (and
Value) of these theories has itself become an object of significant discus-
sion.”* What seems to undergird them, as a whole, is the negative Clalm
to be neither simply descriptions of the existing law nor purely normative.’

Indeed, their critics accuse them of incoherently adopting a nonexistent
methodological tertium quid.°® Our aim in this section is to deconstruct

62. This is not controversial. See, e.g., DWORKIN, JUSTICE FOR HEDGEHOGS, supra note 50, ch. 19.

63. Mark Greenberg, The Moral Impact Theory of Law, 123 YaLe L.J. 1118 (2014).

64. Steve Hedley, The Shock of the Old: Interpretivism in Obligations, in STRUCTURE AND
JustiFicatioN IN Private Law (Charles Rickett & Ross Grantham eds., 2008); WEBB, supra note
44; Allan Beever & Charles Rickett, Interpretive Legal Theory and the Academic Lawyer, 68
Mopb. L. Rev. 320 (2005).

65. Cf. Frederick Wilmot-Smith, Reasons? For Restitution?, 79 Mop. L. Rev. 1116, 1122 (2016).

66. See WEBB, supra note 44, at 7.
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different possible versions of interpretivism and show that they are accom-
modated by our taxonomy. This deconstruction aims to assist in the clarifi-
cation of the kind of claim made by these theories. Given the variety of
different kinds of claim that might be made under the banner “interpreti-
vism,” it seems preferable to us to use more fine-grained descriptions of the
kinds of theory being offered. Ultimately, we show, these theories are either
nonnormative or normative theories, and fit neatly within our taxonomy.

1. Interpretivism as Detached Normative Theory
One reason why interpretive theorists may be reluctant to characterize their
inquiry as “normative” is that they might be engaged in detached normative
theory: avoiding the “normative” label is a means of indicating that one is
remaining aloof from the question of whether the explanation of the
area one identifies is truly normatively valid. For example, an interpretive
theorist could purport to show that the area is explained by efficiency,
bracketing whether that is a goal-to-be-pursued (the detached version).®’
This is one reading of Smith’s characterization of interpretive theories:
“[iInterpretive theories aim to enhance understanding of the law. . . by
revealing an intelligible order in the law, so far as such an order exists.”*
The revelation of such an order proceeds by showing how features of the
law are “best explained.”® If one seeks an explanation in terms of reasons
for the area of law, but one remains uncommitted on whether those reasons
are genuine reasons, then one offers a detached normative theory.

2. Interpretivism as Reason-Tracking Causal Theory

Smith’s characterization could also be read as saying that interpretive theo-
ries are reason-tracking causal theories. On this reading, these theories seek
to reveal an intelligible order—a set of reasons—which as a matter of fact
guide the practice in that jurisdiction. This reading is supported by what
Smith says about whether a theory should be “transparent.” Smith seems
to see transparency to be significant for epistemic, empirical, reasons: it
should increase our confidence that the explanation is the one actually
underlying legal practice.”’ Note the importance, however, of disaggregat-
ing these two possible things one could be doing as an “interpretivist.” If
one is offering a detached normative theory, there is no inherent reason
to care about transparency. If one is offering a reason-tracking causal the-
ory, one is bound to provide evidence that one’s theory is as a matter of
empirical fact the one that is guiding the determination of legal content.
This is likely to involve a greater (epistemic) significance being attached
to transparency.

67. See, e.g., Richard A. Posner, A Theory of Negligence, 1 J. LEGAL Stup. 29 (1972).

68. Smith, supra note 10, at 5.

69. Id. at 5. Smith describes a theory that contract law rules are “best explained” by economic
efficiency as an example of interpretive theory.

70. Smith, supra note 10, at 24-28.
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This conception of interpretivist theory also seems to underpin Smith’s
discussion of interpretivism when he prefers a “moderate” morality crite-
rion for what constitutes a good theory of an area of law. This criterion
requires that a theory must “show how legal actors could sincerely, though
perhaps erroneously, claim that the law was morally justified.””" The ratio-
nale for this criterion, at least in part, is that the theory is more likely to be
the one that explains the rules and reasoning in the area because legal officials
claim that the law is morally justified.”

3. Dworkinian Interpretivism

Dworkinian interpretivism seeks the explanation of an area of law that (i)
best fits the features of the area and (ii) has the most moral appeal. It is dis-
tinct from reason-tracking causal theory in two ways. First, having identified the
explanation satisfying (i) and (ii)—if such an explanation exists—it con-
cludes that this is already part of the law.” So, Dworkin argues, there may
be a legal right to engage in civil disobedience in a given jurisdiction
even if its apex court has held otherwise, for “though the courts may
have the last word in any particular case about what the law is, the last
word is not for that reason alone the right word.””* Second, this brand of
interpretivism is not committed to the idea that the explanation identified
is the one that actually influences the development of the area. Of course, if
the explanation cannot be said to have any causal impact, this may reduce
the probability that it will fit the practice, but this is a contingent matter.
Dworkinian interpretivism is essentially a kind of committed normative the-
ory, albeit one that insists that the upshot of its argument is a conclusion
about what the law is.

Within special jurisprudence, Dworkinian interpretivism has been espe-
cially popular with constitutional theorists.”” Constitutional law is particu-
larly amenable to Dworkinian insights because of the very wide latitude
judges have in deciding politically charged decisions due to only being gov-
erned by vague and broad constitutional provisions and often conflicting
precedents. This is precisely what makes it easy to characterize constitu-
tional judgments as “wrong in law,” as permitted by Dworkin’s
one-right-answer thesis. It has also been applied to explain US antitrust
law, in part because it is an area of law where US courts have been very will-
ing to revisit or ignore precedents.”® McGinnis and Meerkins’s antitrust the-
ory is Dworkinian (rather than causal) because their overarching
organizational principle for this area of law—consumer welfare—explains

71. Id. at 18.

72. Id. at 18-20.

73. DwoRKIN, Law’s EMPIRE, supra note 50.

74. RONALD DWORKIN, A MATTER OF PriNcIPLE (1985), at 116.

75. See, e.g., ROBERT ALEXY, A THEORY OF CONSTITUTIONAL RicHTs (Julian Rivers trans., 2010);
Robert Alexy, The Dual Nature of Law, 23 RATIO JURIS 167 (2010).

76.John O. McGinnis & Andrew M. Meerkins, Dworkinian Antitrust, 102 Iowa L. Rev. 1, 37-38
(2016).
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US antitrust law (on their view) despite some legislators in fact being moti-
vated by other purposes when legislating in this area of law.””

4. Interpretivism as Restricted Reason Normative Theory
Here are Beever and Rickett, self-described interpretivists:”®

The theorist begins with what appear to be salient features of the case law. She
then attempts to produce a theory that explains these features. . .

Beever and Rickett at points seem clear that they are not causal theorists:

the legal theorist is primarily concerned, not with the reasons individual
judges may have had for reaching their decisions, but with the best explana-
tion for those decisions.”

Nonetheless, Beever and Rickett insist that the “best explanation” must be
one that is in some way “internal” to the area.?’ In this way, these theorists
restrict the kinds of reason that are permitted to enter into the best
explanation—the best justification—of the area. For Beever and Rickett,
the fact that a normative consideration provides a reason for having a par-
ticular feature of that area is not sufficient to make it “internal” to the area.
It follows that, for them, an efficiency-based reason is not “internal” to tort
law. It is not entirely clear, however, what “internality” means in this case.
One possibility is that this brand of interpretivist theory asserts that judges
have been influenced indirectly or subconsciously by the reasons that the
theory identifies, but that judges articulate these reasons badly (inadver-
tently or otherwise). However, some interpretivist theories make little effort
to vindicate this causal claim, such that it seems unlikely that these theorists
are really causal theorists.®" If “internality” does not mean this—that is, if

77. Id. at 31-32.

78. Beever & Rickett, supra note 64, at 325,

79. Id. at 327.

80. Dworkin may also be described, at least in some of his work, as an interpretivist of this
kind, insofar as he opposed, or gave less priority to, “policy” reasons over rights-based, princi-
pled reasons in the “justification” criterion. See RONALD DWwORKIN, TAKING RIGHTS SERIOUSLY
(1977).

81. Beever’s brand of interpretive theory diverges from a straightforward detached or com-
mitted normative theory in a further way. Beever and Rickett claim that “the appeal to policy
must always be problematic. This is because policy must be appealed to only if the existing
explanations of the law are manifestly inadequate.” See Beever & Rickett, supra note 64, at
335. Beever and Rickett do not say what they mean by “policy,” so it is not straightforward to
assess this claim. At points, they seem to mean any normative consideration that is, in some
sense, not recognized by the law. However, what does it mean, for them, for a normative con-
sideration to be “recognized” by the law? It does not mean that it has received an articulation by
any legal official. It simply means that it explains the law, or the structure of the law, but, of
course, an explanation of the law should not appeal to reasons that do not explain the law!
In every instance, however, it is a substantive theoretical question whether any particular nor-
mative consideration explains the law. It may be that considerations of a certain kind are
doomed to failure as explanations, but that is a finding of the theory, not a methodological
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internality is not an indication that the theorist is trying to track the implicit,
if unarticulated, explanation underlying the practice as a matter of fact, then
the theory is ultimately a normative theory. If so, its exclusion of certain rea-
sons from the justification of the practice has to be defended on normative
grounds.

C. Interpretivist Theories: The Importance of Clarifying Their
Nature

As noted above, interpretive theorists are typically keen to distinguish their
enterprise from at least certain types of normative theory. Beever writes that
“though the theory is prepared to jettison some elements of the positive law,
itis not prescriptive. It is not an account of how the law ought to be in some
ideal, or even non-ideal, state.”® If this is just a declaration of being a
detached normative theory, then it makes perfect sense. Nonetheless, and
somewhat puzzlingly, it seems that interpretive theory does offer committed
prescriptions: “interpretive legal theory will often call for changes to details
of positive law.”®® Is this call for change just a detached prescription? Maybe.
Perhaps Beever is saying that “the details of the law should be changed from
the perspective of, or given the rational commitments of, the area of law—
but whether it really ought to be changed is another question.”

Or perhaps Beever is saying both that, from perspective of the area of law,
the law ought to be changed and that this alone provides a genuine and suf-
ficient normative reason for changing the area of law. On this latter under-
standing, the interpretive theorist, in prescriptive mode, claims that the law
ought to be changed in order to be more consistent with whatever explains
the central features of the area of law, while bracketing the issue of whether
that explanation is morally valid. This prescriptive aspect of Beever-
interpretivism seems problematic to us. This brand of interpretivism can
only validly make conditional prescriptive claims—that is, claims that are
conditional on the validity of the value (etc.) serving as the explanans. To
see this, suppose that the only possible explanation of employment law in
a given jurisdiction is the principles of the Cenotine religion (an imaginary
religion whose precepts include doing fruitful work on every day of one’s
life),** but one branch of this legal system’s employment law is not consis-
tent with these principles. Is there a reason to alter this branch so that
employment law as a whole is more consistent with Cenotine principles?
If you like, there is a reason from the Cenotine perspective for doing so.
However, that is no true reason. In relation to the law, if we conclude

constraint. Thus, we agree with Beever and Rickett that explanations that do not fit the (salient)
legal facts are not good explanations. Nevertheless, this does not rule out, pretheoretically, any
particular kind of normative consideration.

82. ALLAN BEEVER, A THEORY OF ToRT LiaBiLity (2018), at 5.

83. Id. at 329.

84. TERRY PRATCHETT, FEET OF Cray (1996).
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that the only possible justification of a set of rules is X, we may wish to say
that, if the law is to adopt a maximally consistent set of normative propositions,
then it ought to alter the law to conform to X. Regardless, consistency-based
reasons are only reasons worth paying attention to if a minimal threshold of
genuine value is met. In our example, Cenotine principles have to meet
some objective threshold of value before we can make committed claims
about making employment law consistent with them. Even if we were to con-
clude that the only thing that could make sense of an area of law were
Cenotine—all other explanations are inadequate—this would st/ provide
us with no reason to alter that area of law to make it more Cenotine-like
unless we thought that Cenotine principles were in some way good, or
unless, perhaps, people have planned their life around the area of law’s
moving in a Cenotine-like direction—a rule-of-law concern.

Interpretivists could avoid the problem we identify here by arguing that
the explanation they offer has some genuine moral merit, even if it is not
morally optimal. There may then be reasons for the law to continue
along a morally suboptimal path, and interpretivists could validly offer pre-
scriptions. This is precisely the approach that Smith adopts when endorsing
“the moderate version of the moral criterion,” which is “that good [inter-
pretive] theories show that the law is, or could be thought to be, supplied
by recognisably moral principles,”® without also insisting that these “are
the best possible moral foundations.”®° Notice, however, that even the sub-
optimal moral merit of the normative propositions has to be established for
any valid prescriptions to follow.

V. CONCLUSION

This paper is aimed at enhancing the clarity of theoretical debates in special
jurisprudence by providing a taxonomy of the different kinds of theoretical
claim that may be made about areas of law. We have proposed a fundamen-
tal division of theories into nonnormative and normative and explained the
variety of different possible theoretical claims within this division. At the
same time, we have shown how these divisions can become blurred in prac-
tice because of the indirect, epistemic, relevance of moral considerations to
nonnormative theories. Nonetheless, the in-principle distinction is clear,
should be acceptable regardless of the school of general jurisprudence
one subscribes to, and bears importantly on the assessment of claims
being made in special jurisprudence.

85. Smith, supra note 10, at 22.
86. Id. at 24.
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