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Abstract
There has been much recent debate over whether the European Union is or should be a
‘militant democratic’ actor in order to respond to democratic backsliding in EU member
states. This article argues that the EU is a militant democracy in a specific and limited sense,
but that thismay be normatively undesirable from a democratic perspective. I first develop a
definition of militant democracy that focuses on the militant democratic paradox. I argue
that the strongest justifications for militant democracy require that two conditions are met:
an ‘existential threat condition’ and a ‘necessity condition’. Next, I analyse four ways in
which the European Union has been said to be empowered to act in a militant democratic
fashion to combat democratic backsliding in EU member states. I show how some, though
not all, of these warrant the label ‘militant democracy’. Moving from the descriptive to the
normative analysis, I then consider whether the necessity condition can ever be met since
there is always the possibility of non-militant responses through forms of EU disintegration.
If we accept this argument, EU actors should prioritize robust non-militant measures where
possible while pro-democratic member states should disassociate from frankly autocratic
member states where non-militant measures fail.

Keywords: Democratic backsliding; democratic legitimacy; disintegration; European Union; militant
democracy

I. Introduction1

Over the past decade, the European Union has been forced to face the fact that, far from
being an ‘ever closer Union’, EU member states are on divergent paths regarding
fundamental values and constitutional arrangements. One EU member state, Hungary,
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1I wish to thank the participants of the 2021 ECPR joint sessions workshop on Militant Democracy: New
Challengers and Challenges, the 2022 CES panel on Backsliding in the EU: Legacies of the Past, the 2022
UACES panel on the rule of law, the Leiden seminar in EU Governance, the Leiden Institute for Political
Science research seminar and the final conference of the REDEMHorizon 2020 project. The argument in the
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Mechanism: Democratic Backsliding and the Failure of Article 7’ (2022) 28(4) Res Publica 693 https://
doi.org/10.1007/s11158-021-09537-w and T Theuns, ‘Containing Populism at the Cost of Democracy?
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is now typically no longer classified as a democracy by political scientists, and several
more are regressing on liberal democratic indicators.2 As a supranational Union formally
committed to fundamental values including democracy and the rule of law, as listed in
Article 2, of the Treaty on European Union (TEU), the European Union has come under
pressure to respond to democratic backsliding in EUmember states to try to act to reverse
democratic backsliding and insulate European politics from autocratic actors. Among the
types of responses to democratic backsliding are ‘militant democratic’ responses. There
has been much recent debate over whether the European Union is or should be a militant
democratic actor in order to respond to internal democratic threats such as those posed by
authoritarian governments in EU member states.3 However, the question of whether or
how the EuropeanUnion is amilitant democracy has never been answered systematically,
and the normative justifications for militancy at the EU level are also under-developed.
This article addresses these gaps.

This article asks two core questions. First, is it descriptively accurate to categorize the
European Union as a militant democracy? To answer this question requires, first, a
theoretically sound articulation about what precisely is meant bymilitant democracy and,
second, an evaluation of the tools the European Union has to respond to anti-democratic
threats to see whether theymeet the relevant criteria. Using a narrow definition ofmilitant
democracy focused on the militant democratic paradox, I argue that the European Union
is amilitant democracy in the narrow sense that it has tools to respond to anti-democratic
threats that themselves challenge democratic fundamentals. The second question I pose
concerns the justifiability of militant democratic responses to anti-democratic threats in
the European Union. I extrapolate the relevant minimal criteria for the justifiability of
militant democratic responses from the theoretical literature and argue that the use of

Political vs. Economic Responses to Democratic Backsliding in the EU’ (2020) 12(2) Global Justice: Theory,
Practice, Rhetoric, https://doi.org/10.21248/gjn.12.02.220. My thinking on this topic has especially benefited
from discussion with Adina Akbik, Jelena Belic, Richard Bellamy, Angela Bourne, Martijn van den Brink,
Lydie Cabane, Mateo Cohen, John Cotter, Josette Daemen, Dimitrios Efthymiou, Franca Feisel, Narine
Ghazaryan, Gisela Hirschmann, Sandra Kröger, Signe Larsen, Rick Lawson, Herman Lelieveldt, Alvaro
Oleart, Markus Patberg, Jonathan Phillips, Karolina Pomorska, Bastiaan Rijpkema, Antoinette Scherz, Jonah
Schulhofer-Wohl, Ulrich Sedelmeier, Wouter Wolfs, Natasha Wunsch and Nikoleta Yordanova. I gratefully
acknowledge support from the NWO Veni grant VI.Veni.201R.061.

2M Blauberger and V van Hüllen, ‘Conditionality of EU Funds: An Instrument to Enforce EU Funda-
mental Values?’ (2020) 43(1) Journal of European Integration 1; D Kochenov, ‘Biting Intergovernmentalism:
The Case for the Reinvention of Article 259 TFEU toMake it a Viable Rule of Law Enforcement Tool’ (2015)
7Hague Journal on the Rule of Law 153; KL Scheppele, DKochenov and BGrabowska-Moroz, ‘EUValues are
Law, After All: Enforcing EU Values Through Systemic Infringement Actions by the European Commission
and the Member States of the European Union’ (2021) 39 Yearbook of European Law 3; L Pech and KL
Scheppele, ‘Illiberalism Within: Rule of Law Backsliding in the EU’ (2017) 24 Cambridge Yearbook of
European Legal Studies 3.

3SR Larsen, ‘The European Union as “Militant Democracy”?’ in J Komárek (ed.) The European Consti-
tutional Imagination (Oxford University Press, forthcoming); J-WMüller, ‘The EU as aMilitant Democracy,
or: Are There Limits to Constitutional MutationsWithin EUMember States?’ (2014) 165 Revista de Estudios
Políticos 141; J-W Müller, ‘Should the EU Protect Democracy and the Rule of Law Inside Member States?’
(2015) 21(2) European Law Journal 141; TV Olsen, ‘Liberal Democratic Sanctions in the EU’, in A Mal-
kopoulou and A Kirshner (eds), Militant Democracy and Its Critics: Populism, Parties, Extremism
(Edinburgh: Edinburgh University Press, 2019) 150; C Walter, ‘Interactions Between International and
National Norms: Towards an Internationalized Concept of Militant Democracy’, in A Ellian and B Rijpkema
(eds), Militant Democracy: Political Science, Law and Philosophy (Dordrecht: Springer, 2018) 79;
U Wagrandl, ‘Transnational Militant Democracy’ (2018) 7(2) Global Constitutionalism 143.
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militant democratic tools by EU actors is illegitimate given the voluntarist nature of EU
membership. If we accept this argument, EU actors should limit their responses to
democratic and rule of law backsliding to robust measures that do not prima facie
undermine democratic values.

Jan-Werner Müller notes that those who argue against the use of militant democratic
measures by the EuropeanUnion have generally ‘taken to invoking constitutional identity
as a kind of trump card against outside interference’.4 As will become clear, this is far from
my view. EU member states have pooled their sovereignty such that if one member
becomes autocratic, the democratic character of all others is tainted too. Indeed, as I have
argued elsewhere,5 I think EU actors should impose wide-ranging sanctions against
member state governments veering towards authoritarianism as well as massively scaling
up positive democracy protectionmeasures such as supporting freemedia, prodemocratic
civil society actors, the independence of the judiciary and critical voices in academia.
Specificallymilitantmeasures are proscribed inmy view not because they are ‘too strong’,
but because a more thoroughgoing response that does not pose a challenge to democratic
values is possible: disassociation from autocratic member states.

The term ‘militant democracy’ has been used in a variety of different ways, but in this
article I understand it to refer to those responses to anti-democratic actors that prima facie
undermine democratic values. I make the case that this understanding of militant
democracy, focused on the ‘paradox’ of militant democratic responses,6 is consistent
with both the classical definition and defence of militant democracy developed by Karl
Loewenstein and with key contemporary articulations of militant democratic theory.7

The other definitional criterion I use is that militant measures must be suitable to
responding to anti-democratic threats and that they must be measures of self-defence –
interventions to protect democracy elsewhere raise different normative issues.

The remainder of the article is structured as follows. In Part II, I develop a definition of
militant democracy that focuses on the militant democratic paradox and examine the
conditions under which moderate defences of militant democracy consider that militant
responses are justifiable. In Part III, I map the ways the European Union might be said to
act militantly to combat democratic backsliding in EU member states – showing how
some do and some do not warrant the label ‘militant democracy’, understood in this way.
In Part IV, I examine whether EU institutions are ever warranted in acting militantly
against member states, considering that the European Union is a voluntarist association
of states. While anti-democratic politics in the European Union can constitute an
existential threat to the democratic character of the European polity, I argue that militant
democratic responses are proscribed because of the possibility of a robust response to

4J-W Müller, ‘Militant Democracy and Constitutional Identity’, in G Jacobsohn and M Schor, Compara-
tive Constitutional Theory (Cheltenham: Edward Elgar, 2018) 434.

5Theuns (2022) (n 1). M Chamon and T Theuns, ‘Resisting Membership Fatalism: Dissociation Through
Enhanced Cooperation or Collective Withdrawal’ (2021) Verfassungsblog; Theuns (2000) (n 1) 141.

6The terms militant democratic ‘paradox’ or ‘democratic paradox’ are used in different ways. Most
importantly, they are also used to refer to the possibility of democratic polities abandoning democratic
politics via democratic procedures. I limit myself here to the values conflict between militant measures and
democratic values.

7Especially AS Kirshner, A Theory of Militant Democracy: The Ethics of Combatting Political Extremism
(New Haven, CT: Yale University Press, 2014) and B Rijpkema, Militant Democracy: The Limits of
Democratic Tolerance (London: Routledge, 2018).
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democratic backsliding that does not undermine democratic fundamentals: dissociation
from frankly authoritarian member states.

II. A Narrow conception of militant democracy

The conception of militant democracy developed here is centred around the notion of the
‘militant democratic paradox’. That paradox holds that militant democratic measures are
different (i.e. paradoxical) from other responses to anti-democratic threats in that they
pose prima facie challenges to core democratic values such as civil and political equality.8

Understandingmilitant democracy in this way is heuristically useful as it identifies a set of
responses to anti-democratic actors that raise a very particular normative question: when
(if ever) it is justified to act against democratic values in order to protect democracy?
Besides being useful to isolate this normative puzzle, this conception of militant democ-
racy also coheres with Karl Loewenstein’s classical exposition of the theory, and with
major contemporary contributions to militant democratic theory such as the theories of
Alexander Kirshner and Bastiaan Rijpkema.9

This conception I adopt of militant democracy is comparatively narrow – the term is
sometimes used more generally to describe democratic self-defence, including through
ordinary criminal law or constitutional prohibitions of some kinds of anti-democratic
activity. The narrow conception can be distinguished from the broader conception in that
narrowly militant democratic responses target the equal participation in democratic
politics of specific people or groups of people considered to threaten democratic govern-
ment.10 This actor-focused conception can be contrasted with broader action-focused
responses that include, in general terms and via more standard sanctions (fines, prison
sentences, etc.), the prohibition of certain actions perceived to threaten democracy. We
can think here, for example, of prohibitions on Holocaust denial or of fascist symbols,
which are sanctioned with fines and even prison terms in several jurisdictions. The
narrow conception of militant democracy is delimited to those types of democratic
self-defence that target the equal civil and political rights of actors perceived to threaten
democracy. Standard examples here include banning extremist parties and stripping
extremists of their right to vote or to stand for election.

This definitional question – whether to define militant democracy in a narrow or
broader sense – is separate from the justificatory questions of when and how various types
of democratic defence can be justified. Suffice to say, many democratic theorists includ-
ing, as we will see, most militant democrats, consider that narrowly militant democratic
responses warrant a higher threshold of justification than broader, non-militant
responses to anti-democratic threats. This is because the values to which democrats are
committed ordinarily require equal civil and political rights among members of the
democratic polity; deviations from this democratic norm thus require special justifica-
tion. Further, while some democratic theorists consider narrowly militant democratic
responses to be either illegitimate or unwise, most think that democracies are warranted

8Not all militant democratic theorists recognize this paradox. Wagrandl (n 3) 157, for instance, explicitly
denies that militant democracy is paradoxical.

9Kirshner (n 7); Rijpkema (n 7).
10See C Invernizzi Accetti and I Zuckerman, ‘What’s Wrong with Militant Democracy?’ (2017) 65(1)

Political Studies 184; G Capoccia, ‘Militant Democracy: The Institutional Bases of Democratic Self-
preservation’ (2013) 9(1) Annual Review of Law and Social Sciences 207; cf. A Bourne, ‘The Proscription
of Parties and the Problem with Militant Democracy’ (2012) 7(1) The Journal of Comparative Law 196.
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in acting militantly in self-defence, especially in extreme circumstances where the
continued existence of the democratic polity is at stake.11 The challenge is clarifying
the precise scope and justification for militant responses.

The narrow sense of militant democracy used here is also typical of the original
exposition of militant democratic theory. In the first of Karl Loewenstein’s two founding
articles on militant democracy in the 1930s, he argues that when democracies face
existential threats from extremists, democrats are ‘at war’.12 In such exceptional circum-
stances, Loewenstein argues, democracies are not bound by the ordinary democratic
norms like guaranteeing their opponents equal civil and political rights. Rather, they
should ‘no longer restrain from restrictions on democratic fundamentals, for the sake of
ultimately preserving these very fundamentals’.13 Like the narrow definition of militant
democracy I use here, Loewenstein’s approach thus limits militant responses to those that
restrict what are ordinarily fundamental democratic rights. Militant responses are
therefore ordinarily impermissible in democratic politics but, arguendo, become justified
when they are necessary to stave off an existential threat.

Justifying militant democracy: The existential threat and necessity conditions

Militant democratic responses that target the equal civil and political rights of anti-
democratic actors have a higher justificatory threshold than non-militant responses that
do not prima facie challenge democratic norms. Without developing a full-fledged
theory of the justifiability of militant democratic action, this section argues that justi-
fications of militant democracy are most convincing when two precise conditions are
met. First, the threats to democracy must be existential (the existential threat condition).
Second, militant actionmust be necessary to contain this threat (the necessity condition).
I show these conditions to be normatively plausible and also show that they cohere with
the influential contemporary militant democratic theories proposed by Kirshner and
Rijpkema.

The ‘existential threat condition’ captures the intuition that anti-democratic activity
that does not pose an existential threat to the democratic character of a polity does not
warrant debasing democratic values.When faced withminor threats, democracies should
wield the standard tools of criminal and constitutional prohibitions, sanctioning anti-
democratic actions with fines or imprisonment rather than targeting the equal civil and
political rights of anti-democratic actors. While Kirshner’s influential theory of militant
democracy does not explicitly formulate an ‘existential threat condition’, something like it
is implied in his ‘principle of limited intervention’, which holds that (narrowly) militant
democratic tools like party bans are only permissible ‘to block antidemocrats from
violating the rights of others’.14 Like the existential threat condition, Kirshner’s principle

11Contrast, for example, Invernizzi Accetti and Zuckerman (n 10) with Kirshner (n 7) and Rijpkema (n 7).
I will not further address the question of the all-things-considered justifiability of militant democracy. My
core claim here is that militant democrats supporting militant responses when the existential threat and
necessity conditions are met should nevertheless oppose the European Union’s use of militant democratic
tools. Those like Invernizzi Accetti and Zuckerman, who oppose militant democratic tools even in those
contexts, should a fortiori oppose the European Union’s use of militant measures.

12K Loewenstein, ‘Militant Democracy and Fundamental Rights, I’ (1937 31(3) American Political Science
Review 423.

13Ibid 432. My emphasis.
14Kirshner (n 7) 27.
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of limited interventionmeans the threats cannot be hypothetical – there needs to be a real
and significant risk of harm towarrant amilitant response. An existential threat, however,
has a weightier threshold than rights violation. If democracies are permitted to act
militantly every time there is a mere risk of an anti-democrat violating an individual’s
rights, we may still be using a sledgehammer to crack a nut: the bluntness of militant
responses in such circumstances risks creating more democratic harms than not acting at
all. Ordinary rights violations at the individual level can be addressed using ordinary
criminal law sanctions, rather than via restrictions on the offender’s political and civil
freedoms.15 For this reason, the strongest defences of militant democratic actions limit
their legitimate use to those militant responses necessary to neutralize the risk of anti-
democrats harming the democratic character of the polity. This picks up a suggestion
from Bastiaan Rijpkema’s theory of militant democracy as ‘self-correction’. Rijpkema
grounds militant democratic interventions in the need to maintain democracy’s ‘unique
characteristic… [that] decisions can always be reversed’.16Militant interventions are thus
justified, in Rijpkema’s theory, only when ‘the self-corrective capacity of the democracy is
threatened’17 – in other words, when the continued existence of democracy is subject to an
existential threat.

The ‘necessity condition’ captures the intuition that militant democratic restrictions
on the equal civil and political rights of anti-democratic actors are only justifiable if they
are necessary to neutralize the threat these actors pose to the democratic order. Militant
democratic actions are relevantly necessary if only militant democratic responses could
plausibly contain an existential anti-democratic threat. If non-militant responses that do
not pose such a prima facie challenge to core democratic values could succeed, then these
ought to be preferred to militant responses. As Alexander Kirshner writes, militant
democratic action must ‘to the greatest degree possible, [be] consistent with our reasons
for embracing self-government’.18 Kirshner defends a principle similar to the necessity
condition, the ‘principle of democratic responsibility’. This principle focuses on the
democratic costs of militant action (their challenge to fundamental democratic values).19

Because of these costs, Kirshner argues, militant interventions must be temporally limited
and ought to be shaped by the goal of eventually reinstating anti-democrats’ equal
political standing. While Kirshner does not formulate the necessity demand explicitly,
it is implicit in his insistence that democrats must minimize anti-democratic activity.20

Furthermore, Kirshner insists that ‘if a society restricts participation when a more
democratic response is possible, its efforts will have been self-defeating, inflicting
unnecessary damage on its political institutions’.21 It is to minimize such unnecessary

15Invernizzi Accetti and Zuckerman (n 10) 184; Capoccia (n 10) 207; Bourne (n 10) 196.
16Rijpkema (n 7) 134. In previous work, I have referred to this as the demand that democratic processes are

‘iterative’. I differ fromRijpkema, though, in that I think decisions by democraticmajorities to undermine this
iterative character (i.e. by abolishing democratic government) are descriptively democratic but not demo-
cratically legitimate: T Theuns, ‘Pluralist Democracy and Non-Ideal Democratic Legitimacy: Against
Functional and Global Solutions to the Boundary Problem in Democratic Theory’ 8(1) (2021) Democratic
Theory 41. https://doi.org/10.3167/dt.2021.080103.

17Rijpkema (n 7) 139.
18Kirshner (n 7) 4.
19Ibid 55–59.
20Ibid 55.
21Kirshner (n 7) 66. My emphasis.
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damage that the strongest normative defences of militant democracy require a necessity
condition.

The existential threat and necessity conditions are jointly necessary to justify militant
democratic responses on these exacting standards. So, even supposing only militant
democratic action would be effective to contain specific anti-democratic actions, the
existential threat condition proscribes militant responses if the threat is not sufficiently
serious. In such circumstances, a democratic polity must accept the existence of anti-
democrats as a consequence of its commitment to equal civil and political rights for all.
Similarly, if the threat to democracy is existential, but if militant democratic action would
be ineffective to contain the anti-democratic threat, the necessity condition proscribes
militant responses. It is better to remain true to democratic values than debase them with
no hope of success. It is also worth reiterating that the existential threat condition and the
necessity condition operate in the context of a conception of militant democracy focused
on self-defence, the subject of the next section.22

III. Is the European Union a militant democracy?

With the narrow conception of militant democracy clearly worked out, we can now ask
whether the European Union is a militant democracy in terms of the legal tools it
possesses to respond to anti-democratic threats. Note that this question does not
interrogate the efficacy of measures used by, or those that could be used, by EU actors
to respond to democratic backsliding in EU member states. Nor does it interrogate the
justification of EU responses (I address this in the next section). Rather, I focus here on
mapping out the various responses legally available to EU actors to respond to anti-
democratic threats and on assessing whether the responsemeets the criteria of the narrow
conception ofmilitant democracy. Specifically, tomeet the descriptive criterion of being a
militant democratic response in the narrow sense, the measure must:

1. be suitable to responding to existential threats to the democratic character of the
European Union

2. sanction anti-democratic actors by limiting their equal civil or political rights rather
than via ordinary and generalized sanctions proscribing anti-democratic actions.23

Given that the task at hand is ascertaining whether the EuropeanUnion is, descriptively, a
militant democracy, I will only consider existing measures that seem to raise the militant
democratic paradox. Since militant democratic responses are defined in light of their
sanction posing prima facie challenges to fundamental democratic values, EU responses

22I do not defend this presumption further here. Given that I will concede, in Part III, that the European
Union is democratic in a relevant way, this condition has no direct purchase on my argument. For an
interesting discussion, see Wagrandl (n 3) 162–69.

23Suitability is used here as a formal, not a normative, criterion. A sanction is putatively suitable for
responding to anti-democratic threats if it either intends to do so or can plausibly be used in this way.
Whether a sanction is effective at this task is a separate question to which I return when considering whether a
specific militant measure meets the necessity condition. See also (n 51) below. On militant sanctions as
measures limiting equal civil or political rights, see Invernizzi Accetti and Zuckerman (n 10) 184; Capoccia
(n 10); cf. Bourne (n 10).
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to anti-democratic threats that do not include a sanction (such as the measures for
monitoring democratic violations) are excluded from this analysis. Specifically, I focus on
four existing tools. First, I look at the possibility of the European Commission or member
states bringing ‘systemic’ infringement procedures against member states violating
democratic values, including under Articles 258–260 of the Treaty on the Functioning
of the EU (TFEU).24 Second, I examine the recent Rule of Law Conditionality
Regulation,25 adopted in late 2020, which allows the European Commission to propose
suspensions or reductions in EU funding to a member state with a ‘generalised deficiency
as regards the rule of law’.26 Third, I analyse a less-known procedure for deregistering
European political parties or foundations for breaches of the requirement that they
uphold EU fundamental values in their programmes and activities.27 Finally, I evaluate
the Article 7 TEU procedure for sanctioning backslidden governments by stripping their
right to vote in the Council.28

24The idea of using ‘systemic’ infringement proceedings comes from: KL Scheppele, ‘Enforcing the Basic
Principles of EU Law Through Systemic Infringement Actions’, in C Closa and D Kochenov (eds), Reinfor-
cing Rule of LawOversight in the EuropeanUnion (Cambridge: CambridgeUniversity Press, 2016); Kochenov
(n 2) 153; Scheppele, Kochenov and Grabowske-Moros (n 1) 3.

25I do not consider the possibilities of using the Common Provisions Regulation 2021/1060 to sanction
rule of law backsliding by suspending payments (Article 97) or imposing ‘financial corrections’ by with-
holding support from EU funds due (Article 104) when there is evidence of a ‘serious deficiency’ in the
‘management and control system of a programme’ using European Structural and Investment Funds (Article
2(32)). Some observers have argued that the previous (substantially similar) Common Provisions Regulation
could be used to combat rule of law backsliding since independent courts seem to be a necessary foundation
for an effective system of managing and controlling programmes. Yet the Commission has never shown any
appetite for using the Regulation in this way and, in any case, for our purposes the status of this Regulation in
terms of its militancy is likely to be substantially similar to the Rule of Law Conditionality Regulation
2020/2092: RD Kelemen and KL Scheppele, ‘How to Stop Funding Autocracy in the EU’ (2018) Verfassungs-
blog, <https://verfassungsblog.de/how-to-stop-funding-autocracy-in-the-eu>, I Butler, Two Proposals to
Promote and Protect European Values Through the Multiannual Financial Framework: Conditionality of
EU Funds and a Financial Instrument to Support NGOs (Civil Liberties Union for Europe, 2018), <https://
dq4n3btxmr8c9.cloudfront.net/files/C6kowK/Liberties_MFF_Israel_20180302_ES.pdf>.

26The idea of tying EU budget contributions to adherence to fundamental values has also received much
scholarly attention. Recent analyses, before and after the adoption of the Conditionality Regulation, include
GHalmai, ‘The Possibility andDesirability of Rule of LawConditionality’ (2018 11Hague Journal on the Rule
of Law 171; Blauberger and van Hüllen (n 2); Theuns (2020) (n 1) J Łacny, ‘The Rule of Law Conditionality
Under RegulationNo 2092/2020: Is It All About theMoney?’ (2021) 13 TheHague Journal on the Rule of Law
79, 82; C Hillion, ‘Compromising (on) the General Conditionality Mechanism and the Rule of Law’ (2021)
58 Common Market Law Review 267.

27This is regulated under EU Regulation 1141/2014 on the Statute and Funding of European Political
Parties and European Political Foundations as amended by Regulation 2018/673 and Regulation 2019/493
(the deregistering sanctionsmechanism is laid out specifically in Article 10). See also JMorijn, ‘Responding to
“populist” politics at EU level: Regulation 1141/2014 and beyond’ (2019) 17(2) International Journal of
Constitutional Law 617; F Wolkenstein, ‘European Political Parties’ Complicity in Democratic Backsliding’
(2021) 11(1) Global Constitutionalism 55; L Norman, ‘To Democratize or to Protect? How the Response to
Anti‐System Parties Reshapes the EU’s Transnational Party System’ (2021) 59(3) JCMS: Journal of Common
Market Studies (2021) 721.

28This is by far the best known of the four mechanisms analysed in this section. The literature on Article
7 is extensive: P Oliver and J Stefanelli, ‘Strengthening the Rule of Law in the EU: The Council’s Inaction’
(2016) 54(5) JCMS: Journal of CommonMarket Studies 1075; Pech and Scheppele (n 2) 3;Müller (n 3) Theuns
(2022) (n 1).
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Infringement actions against backsliding member states: Articles 258–260 TFEU

The first kind of measure that can be used to sanction anti-democratic activity is
infringement actions brought against an EU member state under Articles 258–260
TFEU. Infringement procedures can be brought against an EU member state by the
Commission (Article 258 TFEU) or by another member state or states (Article
259 TFEU). The procedures are the standard way for the European Union to try to
resolve situations where a member state violates their obligations under EU law and for
the Court of Justice of the European Union (CJEU) to sanction such violations (Article
260 TFEU). Infringement procedures are therefore a very broad sanctioning tool that
can be used for all sorts of violations of EU law. Yet, as argued by Kim Lane Scheppele,
Dimitry Kochenov and others, these procedures could be used to respond to the
autocratization of member states, the gravest threat to democracy in the European
Union, especially where regression on democratic norms occurs in a systemic fashion.29

Sanctions under the infringement procedure can be weighty, as the European Court of
Justice can impose both lump sum and daily fines if states fail to comply with the CJEU.
Indeed, a recent decision of the CJEU does exactly that; daily fines of €1mwere imposed
on Poland in October 2021 for failing to suspend the activities of the Disciplinary
Chamber of the Polish Supreme Court,30 a body for sanctioning judges ruled to
undermine the rule of law.31

In this way, infringement actions can be used to sanction member states violating
democracy and the rule of law (protected by Article 2 TEU). However, infringement
actions target the anti-democratic action through ordinary sanctions rather than
targeting the equal civil and political rights of the anti-democratic actor. This point
is easily misunderstood; clearly, as a matter of legal fact, any infringement action must
be brought against the government of a specific member state. Furthermore, when used
to address member states that are violating their obligations under EU law to uphold
EU fundamental values such as democracy and the rule of law, infringement actions
would specifically target anti-democratic actors. So why are they not targeted to actors
in the relevant sense? As in the national context, it is possible at the EU level to defend
democracy with general rules or norms that bind everyone equally. Invernizzi Accetti
and Zuckerman, who also use the narrow sense of militant democracy that I use here,
give the example of banning paramilitary uniforms as a non-militant measure of
democratic self-defence. Such a ban would apply to all, but could very well be
practically geared towards undermining the activities of specific anti-democratic
actors.32 However, as long as this ban is enforced through standard criminal law
penalties such as fines and prison terms, this does not raise a prima facie challenge
to democratic fundamentals requiring everyone to have equal civil and political rights.
Infringement actions against member states for violating their obligations to uphold
democracy and the rule of law function in the same way. The EU fundamental values of
Article 2 TEU are binding on all member states. When these values are violated,
Articles 258–260 TFEU can be used to empower the CJEU to demand rectificatory
measures and, failing rectification, to sanction any backsliding member states.

29Scheppele (n 24); Kochenov (n 2); Scheppele, Kochenov and Grabowske-Moros (n 2); Łacny (n 26);
Hillion (n 26).

30ECJ 27 October 2021, Case C-204/21, R Commission v Poland.
31ECJ 19 November 2019, joined cases C-585/18, C-624/18 and C-625/18, A.K. and Others v Sąd

Najwyższy, CP v Sąd Najwyższy and DO v Sąd Najwyższy.
32Invernizzi Accetti and Zuckerman (n 9) 195.
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Crucially, the sanction the CJEU can implement for failing to rectify a deficiency is a
financial penalty (a lump sum or daily fine) imposed on the sanctioned member state
(Article 260 TFEU). Such a sanction does not undermine that state’s political partici-
pation, and thus does not raise the paradox of militant democracy.

In sum, rather than being a putatively militant measure targeted to the political
participation of a backsliding actor, the possibility of using systematic infringement
actions to respond to violations of democratic values is rather analogous to an ordinary
criminal law provision in the national context. While suitable for responding to anti-
democratic activity at themember state level (democratic backsliding), such infringement
actions are not militant democratic measures as they are not targeted to the political
participation of an anti-democratic actor. Note that this does not count against the use of
such infringement actions. Rather, infringement actions seem to raise less-demanding
legitimacy concerns thanmilitant democratic responses: their use can be legitimate even if
the existential threat and necessity conditions are not met.33

The rule of law conditionality regulation

The second measure is the Rule of Law Conditionality Regulation 2020/2092, adopted
in late 2020. The term ‘rule of law conditionality’ gives away some of the original ratio
legis of this Regulation, which in theory allows the Commission to propose that EU
funding to a member state is suspended or reduced if there are ‘breaches of the
principles of the rule of law’.34 Given the sorts of amounts transferred in the EU
budget, such a conditionality mechanism would seem to be a powerful response to
democratic and rule of law backsliding. However, much of the ambition of the initial
Regulation was watered down over the course of negotiating the mechanism. Specif-
ically, the adopted measure only allows the Commission to propose budget condition-
ality when the integrity of the EU budget itself is at stake, andwhen the link between the
breach of the principle of the rule of law undermines the ‘sound financial management
of the Union budget or the protection of the financial interests of the Union in a
sufficiently direct way’.35 In other words, and as emphasized in the disputed European
Council Conclusions, it is not enough for an EU member state to systematically
undermine democracy and the rule of law; they must be doing so in a matter that
directly implicates EU finances – the ‘rule of law conditionality’ in fact amounts to a
sanction on fiscal corruption and grift.36 Regardless of this narrowing down of the Rule
of Law Conditionality Regulation, it may still be considered appropriate as a tool to
sanction anti-democratic activities in some cases: where a member state government
undermines democracy by corrupting the rule of law in such a way as to put the EU
budget at risk.

However, as with the possibility of systemic infringement actions, the Regulation does
not sanction the equal political participation of the anti-democratic actor (backsliding
member state governments) but proscribes a specific illicit action (the corrupt use of EU

33That does not mean, of course, that using infringement actions in this way is necessarily democratically
legitimate. If, to take a strongly stylized hypothetical, a highly partisan Commission or a politically corrupted
CJEU would pursue infringement actions supposedly for violations of Article 2 TEU but in fact in a strongly
biased manner for ulterior motives, then such actions would clearly be illegitimate.

34Article 4(1) of Regulation 2020/2092.
35Article 4(1) of Regulation 2020/2092.
36Hillion (n 26) 270–74.
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funds) within an ordinary and generalized sanction (withholding EU funding).37 How-
ever grave the sanctionmay otherwise be, withholding funds from the EU budget does not
target the equal political participation of the anti-democratic actor. Making EU funds
conditional on member states maintaining the rule of law in a manner sufficient as to
protect the EU budget’s integrity is a general demand made by the regulation of all
member states. Further, while a weighty sanction, it does not obviously target core civil or
political processes in a way that may clash with the democratic norms of equal civil and
political rights. Therefore, the Rule of Law Conditionality Regulation does not raise a
prima facie challenge to fundamental democratic values. Again, this is not a critique of
such measures – far from it. All the reasons why we may worry, normatively, about
militant measures – whether pragmatic or principled – are unlikely to have bite in these
cases.38 Responding to anti-democratic threats via the Regulation, as in the case of
systemic infringement actions, does not need to meet the high legitimacy thresholds
required of militant democratic responses. If such non-militant measures could be
effective, then they clearly ought to be preferred by those committed to democracy, as
long as they are used in a manner otherwise coherent with a democratic ethos.

Deregistering anti-democratic European political parties and foundations

The third measure under consideration is the possibility under EU Regulation 1141/2014
for European political parties and foundations to be deregistered.39 Regulation 1141/2014
generally governs the funding and status of European political parties, but also sets out the
legal framework for an Authority for European political parties and European political
foundations ‘for the purpose of registering, controlling and imposing sanctions on
European political parties and European political foundations’.40

Both the registration and the deregistration roles are interesting. To register a
political party or associated political foundation, the Authority must assess whether
that party or foundation observes the fundamental values of the European Union
formulated in Article 2 TEU ‘in its programme and in its activities’.41 However, Article
9(3) states that the Authority shall consider as ‘sufficient’ a mere declaration by the

37I do not engage here the interesting legal discussion over whether budget conditionality amounts to a
sanction in the legal-technical sense. Suffice to say that budget conditionality in the context of rule of law
backsliding seeks to change the cost/benefit analysis of EUmember states backsliding on the rule of law. The
ultimate goal of budget conditionality in this context is for penalised states to reform those deficiencies in the
rule of law that threaten the EU budget.While perhaps not a sanction in the technical sense under EU law, this
meets all the analytical requirements of a legal sanction. There is a legal obligation (upholding the rule of law
sufficiently to protect the EU budget), which is backed up by the threat by a requisite authority of a cost
(budget conditionality) for its violation.

38Rijpkema (n 7) 93–110; Invernizzi Accetti and Zuckerman (n 10) 195.
39EU Regulation 1141/2014 on the Statute and Funding of European Political Parties and European

Political Foundations as amended by Regulation 2018/673 and Regulation 2019/493. See Morijn (n 27);
Norman (n 27); Wolkenstein (n 27). I do not consider the possibility of dissolving political groups in the
European Parliament. While it is possible for the President of the European Parliament to dissolve political
groups under the Rules of Procedure of the European Parliament (Rule 33 of the Rules of the ninth
Parliamentary term), the reasons for dissolution are minimal from a substantive point of view, with the
only real substantive demand that they pursue a ‘common political orientation’ in a manner that is
‘substantial, distinctive and genuine’. It therefore cannot be used as a tool to combat anti-democratic threats.

40EU Regulation 1141/2014 Article 6(1).
41EU Regulation 1141/2014 Article 3(1c), 3(2c), 6(2), 9(1), 10.
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political party or foundation. The procedure for deregistration in Article 10 is more
thorough, as the Authority is tasked with verifying that political parties and founda-
tions continue to respect EU fundamental values, and authorizes the Authority to
deregister a party or foundation if it is deemed to violate those values.42 Considering
that democracy and the rule of law are amongst the fundamental values in Article
2 TEU, it seems that the sanction of deregistering European political parties and
foundations under Regulation 1141/2014 could be used to respond to anti-democratic
threats in the European Parliament.

The deregistration of political parties and foundations also seems to be actor-focused
in the relevant way. While the Regulation does not only target anti-democratic threats –
European parties and foundations can also be deregistered on the basis of the party failing
to (continue to) meet other more formal conditions of registration – the sanction can be
imposed directly on political parties and foundations for undermining Article 2 TEU
values in their programmes or activities. The only further substantive demand is that these
activities and/or programmatic alignment breach Article 2 TEU values in amanner that is
‘manifest and serious’.43 Furthermore, the sanction of deregistration has profound effects
undermining political parties’ and foundations’ equal political rights, as deregistration
would mean that the European political party or foundation is not entitled to a propor-
tionally equal share of European funding. The scale of this restriction should not be
underestimated, as registration under the Regulation allows European political parties to
claim up to 90 per cent of their expenses from the EU budget and foundations to claim up
to 95 per cent (Article 19(3)). Excluding a European political party or foundation from
these sorts of budget contributions would clearly undermine the equal democratic playing
field vis-à-vis other parties and foundations that are financed from the EU budget.

While sympathetic to the legitimacy of the Regulation, arguing that ‘the deregistering
of European political parties by no means entails an absolute “exclusion from the
democratic game”’, Fabio Wolkenstein concedes that the Regulation is a militant demo-
cratic measure and that the sanction ‘would mean a big blow to any European party …
reducing its capacity to make its voice heard in the European Parliament’.44 Ludvig
Norman, in an article tracing the development of the Regulation, agrees with this
assessment, arguing that the Regulation ‘demonstrates a clear shift from a democratizing
logic to a more protective one’,45 a logic he defines by commitment to the militant

42It should be noted, however, that the Regulation has never yet been used successfully to deregister a party
or foundation, a fact that has led some observers to decry the Authority as obstructionist. Alberto Alemanno
and Laurent Pech complain that the Authority has been characterized by ‘permanent inaction’ and that one
can ‘reasonably doubt’ its claim to be committed to discharging its mandate. A Alemanno and L Pech,
‘Holding European Political Parties Accountable: Testing the Horizontal EU Values Compliance Mechan-
ism’ Verfassungsblog (15 May 2019).

43EU Regulation 1141/2014 Article 10(3).
44Wolkenstein (n 27) 20. See also Müller (n 3) 144. It may be asked how this financial penalty differs from

fines imposed on states following infringement actions for failing to uphold their obligations under EU law.
Two differences seem relevant. The first is that deregistration results in radical changes to the funding
available to political parties and foundations given the proportion of their expenses that can ordinarily be
drawn from the EUbudget; ECJ imposed fines – evenweighty ones – only ever amount to a tiny fraction of the
budget of a member state. Second, the financial burdens of deregistration would be borne fully by the
deregistered party or foundation, negatively impacting the relevant European parties from their ability to
compete electorally with their peers. ECJ fines, in contrast, are imposed on amember state’s government, and
therefore borne collective by the citizens of that state.

45Norman (n 27) 733.
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democratic principle that ‘democracy must be protected, even at the cost of sometimes
infringing on democratic principles’.46 We can therefore conclude that deregistration of
an anti-democratic political party or foundation under Regulation 1141/2014 constitutes
a militant democratic sanction. Under the stringent conditions developed above, that
means this Regulation can only be justifiably used if putatively sanctioned political parties
and foundations form an existential threat to the democratic character of the European
Union, and if deregistration would be necessary to contain this threat.

Disenfranchising backsliding member states in the Council: Article 7 TEU

The last measure under consideration is the well-known mechanism of Article 7 TEU.
This article provides a mechanism to sanction member states violating EU fundamental
values listed under Article 2 TEU by, inter alia, stripping them of their right to vote in the
Council of the European Union.47Much has already been written onArticle 7 TEU, so we
can be brief. For our purposes, we must focus initially on two things: its suitability for
responding to anti-democratic threats; and whether it does so by targeting anti-
democratic actors’ equal political participation. In each case, the mechanism clearly does
meet the criteria for militancy.

Muchmore clearly than the Rule of LawConditionality Regulation or the possibility of
using systemic infringement actions, the ratio juris of the Article 7 TEU procedure clearly
lies in responding to violations of EU fundamental values including violations of the value
of democracy through democratic backsliding by member state governments. Article
7 TEU is intended to do nothing more than respond to such violations. The sanction
detailed in Article 7(3) also clearly targets the equal political participation of anti-
democratic actors. Disenfranchising a member state government from voting in one of
the European Union’s primary legislative bodies raises thorny normative questions about
the democratic legitimacy of continuing to hold such a sanctioned member state subject
to legislation co-decided in the Council (as per Article 7(3)).48 A standard demand of
democratic legitimacy is that those subject to putatively democratic rules have a propor-
tionally equal stake in making those rules. Whether or not one holds that anything of
democratic value would be lost were an anti-democraticmember state government to lose
its right to vote in the Council, clearly the citizens of that member state would not enjoy

46Ibid 725.
47Spurred by the inefficacy of the Article 7 procedure, given that one of the steps requires unanimity in the

European Council, John Cotter has recently offered a fascinating argument justifying the exclusion of
autocratic member states from both the European Council and the Council of the European Union based
on Article 10 TEU.While thought-provoking, this use of Article 10 is far from generally accepted, so I do not
analyse his proposal in detail. It does seem clear, however, that the militant democratic paradox does arise if a
member state were to be excluded in themanner Cotter describes. In this sense, the criticism Imake of Article
7 – and of EU militant democratic responses generally – seems to extend to Cotter’s proposal. J Cotter, ‘To
Everything There is a Season: Instrumentalising Article 10 TEU to Exclude Undemocratic Member State
Representatives from the European Council and the Council’ (2022) 47(1) European Law Review 69.

48I followmost scholarly analysis in focusing on the suspension of voting rights in the Council rather than
other unspecified ‘rights deriving from the application of the Treaties to the Member State in question’.
Clearly, my analysis does not apply to the suspension of Treaty-rights that do not sanction member states’
political participation, such as the suspension of economic rights. I consider the legitimacy of such economic
sanctions in Theuns (2020) (n 1).
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equal representation in the Council once such a sanction was imposed.49 They would
be subjected to EU legislation without having an equal stake in co-authoring
(or co-authorizing) that legislation. This analysis of Article 7 is not, inmy view, vulnerable
to the objection that member states signed up to the European Union voluntarily, and
therefore gave their consent to be bound to the Article 7 procedure. The claim that it is
anti-democratic to hold a state subject to laws without an equal stake in co-authoring
those laws does not turn on such consent –much as disenfranchising a group of citizens at
the national level would not be legitimate if a referendum were held and received a
majority of votes.50

We can therefore conclude that, like Regulation 1141/2014, Article 7 TEU is a militant
democratic measure.51 It is suitable for responding to anti-democratic threats52 and
targeted to anti-democratic actors’ political participation. Consequently, Article 7 raises
the militant democratic paradox, so is legitimate only if it meets the high thresholds given
by the existential threat and necessity conditions.

Would a militant European Union be acting in self-defence?

We have identified several measures that EU actors can take vis-à-vis antidemocratic
challengers that raise the paradox of militant democracy. However, before we can
conclude that the European Union is a militant democracy we must consider one final
question, namely whether the European Union is acting in democratic self-defence. As a
supranational union of countries pooling some of their sovereignty in myriad but limited
ways, it is not immediately obvious that EU actors responding to democratic backsliding
in an EU member state or European political party or foundation are acting in self-
defence. Recall that the strongest defences of the legitimacy of militant democratic action
require the anti-democratic challenge to pose a real threat to the continued existence of
the polity as a democratic community. We must therefore reflect on the extent to which
the European Union’s own constitutional identity matters in this context.

Although it is tempting to address the question of democratic self-defence by asking
whether or not the EuropeanUnion is ‘a democracy’, this is amistake.Whether or not one
considers that the European Union is a sort of democratic federation, a supranational
confederation or something in between does not matter, in my view. Regardless of one’s
perspective on the European Union’s constitutional identity,53 the European Union acts
in self-defence when it seeks to contain anti-democratic threats for two reasons. First, the
European Union is centrally organized and shaped by its member states. Member state

49I engage the question of the normative coherence of Article 7 TEU inmore detail in Theuns (2020) (n 1)
and Theuns (2022) (n 1). For an alternative view, see A Scherz, ‘How Should the EU Respond to Democratic
Backsliding? ANormative Assessment of Expulsion and Suspension of Voting Rights from the Perspective of
Multilateral Democracy’ (Paper Presentation at the ECPR SGEU Conference, 2022).

50I discuss this point in more detail in Theuns (2021) (n 16) 40–41.
51I am by nomeans the first to come to this conclusion. Jan-WernerMüller and others have also concluded

that Article 7 TEU,while a peculiar formofmilitant democracy, is a ‘bona fide’militantmeasure.Müller (n 4);
Müller (2014) (n 3); Müller (2015) (n 3) Walter (n 3); Wagrandl (n 3) 157–62.

52Needless to say, ‘suitable’ does not heremean that theArticle 7 procedure is effective. Indeed, for a host of
reasons that have been well documented, it is singularly ineffective in responding to democratic violations in
EU member states.

53The most extensive recent treatment of this question is R Bellamy, A Republican Europe of States:
Cosmopolitanism, Intergovernmentalism and Democracy in the EU (Oxford: Oxford University Press, 2019).
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politics are in that sense internal to EU politics, even where a policy domain is the
exclusive competence of the member state. The European Union acting to protect
democracy in a member state is therefore responding to threats to democracy that are
in the European Union, rather than elsewhere. Second, the European Union’s character as
a polity committed to democracy can be threatened by anti-democratic actors. The
European Union’s commitment to democracy is not merely an abstract ideal, but is
implicated in the European Union’s legal coherence and in the democratic legitimacy of
EU law and governance. Ulrich Wagrandl makes this point simply: ‘European citizens
today are not only governed by themselves but, via European institutions, also by other
states and their citizens, whom they and their state govern, in turn.’54 If a member state
government is no longer democratic, its representative co-legislating in the Council has
no legitimate standing to co-decide EU law and its head of government can no longer
legitimately claim to represent its citizens in the European Council.55 The democratic
authority of EU institutions whose mandate is delegated by member states (such as the
European Commission, the European Court of Justice or the European Central Bank)
would also be tarnished if an autocratic member were to be permitted to weigh in on this
delegation. Only the democratic mandate of Euro-parliamentarians seems untarnished,
provided that European elections continue to be organized in a manner that is both free
and fair.

In my view, we must therefore conclude that the European Union is acting in self-
defence of its democratic legitimacy when it responds to try to combat democratic
backsliding. Taken together, the fact that (1) the European Union does dispose of tools
that pose prima facie challenges to democratic values by sanctioning anti-democratic
actors’ equal political participation and (2) the European Union does act in democratic
self-defence mean it is descriptively accurate to refer to the European Union as a ‘militant
democratic’ actor.

IV. Is it legitimate for the European Union to act militantly in responding to
democratic backsliding?

Having established that the European Union is a militant democratic actor, the question
arises if it is justified in acting in using militant democratic responses to anti-democratic
threats. My task here will be modest in that I ask whether the European Union can meet
theminimal criteria for the justifiability of militant democratic action that I articulated in
Part II of this article. I did not present a defence of the justifiability of militant democratic
action from first-principles there, so my analysis here is necessarily conditional. Either
way, if it is not legitimate for the EuropeanUnion to actmilitantly to protect democracy in
Europe, then the militant tools the European Union currently has at its disposal should
not be used and, where possible, should be reformed in order to dissolve the militant
democratic paradox. Instead of using militant democratic tools to respond to anti-
democratic threats, the European Union should prioritize responses that do not raise
challenges to democratic fundamentals, such as fines for infringing upon obligations
under EU law and budget conditionality (see above). If it is legitimate for the European
Union to act militantly, this speaks in favour of it doing so, at least when militant

54Wagrandl (n 2) 157.
55Cotter (n 47).
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measures are necessary to contain existential threats to the European Union as a
supranational community committed to democracy.

It would seem natural to start the investigation into the legitimacy of EU militant
democracy by examining the justifications given in the literature for militant democracy
at the national level. Indeed, in Part I of this article, I examined some of the major
contributions to militant democratic theory, identifying the existential threat and the
necessity conditions as minima for robust defences of militant democracy at the national
level. However, before we can confidently apply theseminimal conditions of justifications
of militant democracy at the national level, we must see whether the European level is
relevantly similar. And indeed, I argue that there are important limits to the analogy
between national democracies and the context of the supranational EU.

Specifically, the ‘existential threat’ condition discussed in Part I plays out differently at
the transnational European Union level. Core elements of state level politics, namely the
existence of an ‘ineluctable and inescapable political authority’ wielding tools of ‘coord-
ination and compulsion’,56 do not exist at the level of the European Union. Whereas
national politics is characterized in part by the inescapable nature of political authority,
EU member states retain the right to withdraw from the European Union ‘in accordance
with [their] own constitutional requirements’ (Article 50(1) TEU). This is important,
because it highlights the fact that the European Union is, at its core, a voluntarist
association. Member states that no longer wish to conform to the demands set collectively
via the Treaties, including a commitment to democracy and the rule of law, or who no
longer wish to contribute to collectively addressing common problems in Europe, or who
otherwise wish to secure a higher level of independence (real or imaginary) from their
European peers, have the option of withdrawing from the European Union.

This may seem like a merely academic point. After all, many anti-democratic actors in
the European Union are not opposed to the existence of the Union, nor to their states’
EU membership. While, of course, some strongly eurosceptic European political parties
exist, and some of them are anti-democratic, other anti-democratic actors see the benefits
of continued membership in a reformed European Union. At the level of member states,
the governments of Hungary and Poland, the two member states most drastically
regressing on democratic norms, seem fairly strongly committed to continuing EU
membership at this time, in line with broad support for EU membership among their
citizens. A possibility to voluntarily withdraw from the EU via Article 50 seems irrelevant
if backsliding member states insist on continued association despite clearly signalling
their unwillingness to commit to common European standards on, for example, judicial
and media independence.

On the other hand, it is quite clear that the continued inclusion of states violating
democracy and the rule of law has the potential to corrode the EuropeanUnion’s claims to
democratic legitimacy. Indeed, European Court of Justice President Koen Lenaerts
recently warned that rule of law backsliding in Poland ‘threatens the survival of the
European project in its current form’.57 He was commenting especially on challenges to
the competence of the European courts to settle legal disputes – a competence put to the
test in the winter of 2021 when the illegitimately composed body known as the Polish
Constitutional Tribunal argued that key elements of the European legal order were at

56M De Jongh, ‘Public Goods and the Commons: Opposites or Complements?’ (2020) 49(5) Political
Theory (2020) 774, 776.

57See Politico, ‘EU Court President Warns European Project is in Danger’ (2021), <https://www.politi
co.eu/article/eu-court-president-koen-lenaerts-warn-european-project-danger>.
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odds with the Polish constitution. More simply, as discussed above, if a non-democratic
member state wields a vote (especially a veto) in key EU institutions such as the European
Council and the Council of the European Union, those institutions can no longer be
considered democratic, even in a derivative way. All decisions made in these institutions
that are takenwith the support of authoritarian actors are tainted by their inclusion, much
like a parliament whose composition includes unelected bishops, mullahs, or hereditary
aristocrats cannot call itself a democratic parliament.

None of this is to say that democratic backsliding in the European Union always meets
the ‘existential threat’ condition; if we look at the first of the militant measures analysed
above, for instance – the possibility under EU Regulation 1141/2014 for antidemocratic
European political parties and foundations to be deregistered – it seems hard to justify on
the existential threat standard. Deregistering European political parties and foundations –
essentially de-funding them –would clearly undermine their ability to compete with other
European parties on an equal playing field. It can also be used to sanction anti-democratic
actors. For these reasons, we have classified it as a militant democratic mechanism.
However, the activities of anti-democratic political parties and foundations do not at this
point plausibly threaten the continued existence of the European Union as a polity
committed to democratic government, so the existential threat condition seems illusive.
The fundamental threat to democracy in Europe comes, at this point in time, from
governments of EU member states that are pulling their nations towards autocracy, not
from European political parties and foundations (though the latter may be complicit in
the former). This point notwithstanding, it does seem clear that democratic backsliding of
member states at the scale that has been observed in, for instance, Hungary and Poland,
clearly puts pressure on the European Union’s character as a polity committed to
democracy. So, while wemay debate the precise threshold at which the European Union’s
democratic character is existentially threatened, it is clear that democratic backsliding by
member states can, in principle, meet that threshold (and may already have done so).

Militant democracy or European disintegration?

When we look at the second criterion of robust defences of militant democracy, the
‘necessity demand’, the case for EUmilitant democracy seems weaker. As we saw above, a
common theme ofmilitant democratic theories is the need for restraint. If militancy is not
necessary to pacify anti-democratic threats to the continued democratic character of the
polity, then such measures are illegitimate. Polities committed to democracy should
ordinarily combat anti-democratic threats in ways that uphold democratic fundamentals
such as equal civil and political rights. That maymean accepting anti-democratic political
activity to some extent as a regrettable but tolerated excess resulting from the free exercise
of civic and political rights. Or it may mean proscribing certain anti-democratic activities
(say Holocaust denial, or the formation of extremist militias) generally through criminal
law prohibitions and sanctions. Only when anti-democratic activities jointly (1) form an
existential threat that (2) requires measures that pose prima facie challenges to funda-
mental democratic values does militant democratic theory justify their use.

It is in considering the necessity demand that, in my view, the normative justification
of EU militant democratic action seems suspect. I have argued that, in a crucial way, the
democratic authority of the EuropeanUnion is derivative in a large part to the democratic
mandates of the governments of its member states. This is irrespective of our answer to
the question of whether we consider the European Union to be ‘a democracy’ or not.
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I have also argued that, given the possibility of dissociation, the European Union should
be understood as a supranational Union grounded on voluntarism. An implication of
these arguments is that EUmember states do not have a right to EUmembership. Instead,
EU membership is conditional both on each member state’s continued acceptance of EU
membership and on the continued willingness of other member states to be bound to
them supranationally.58

If dissociation from authoritarianmember states – a form of limited EU disintegration
– insulates the EU polity from anti-democratic politics without posing prima facie
challenges to democratic values, then these steps should be preferred to militant demo-
cratic responses, even when the European Union is faced with an existential threat to its
democratic character. In my view, the same voluntarism that allows member states to
leave the European Union creates possibilities for dissociating with an authoritarian
member state. The nature of the European Union as a voluntary Union therefore
undermines the legitimacy of EU militant democracy.

Let us take each possibility for dissociation in turn to see whether they would permit
member states committed to democracy to contain anti-democratic threats. In an article
on the democratic legitimacy of European disintegration,Markus Patbergmakes a helpful
classification of ways in which the EU polity could disintegrate.59 He analyses five forms:
‘retreat’, ‘revocation’, ‘exit’, ‘expulsion’ and ‘dissolution’. With ‘retreat’, individual mem-
ber states try to negotiate exemptions from certain rules or obligations to which they were
previously subject, and that others continue to be bound by.60 ‘Revocation’ is a more
generalized form of disintegration, in that all member states agree to turn back a specific
aspect of European integration. ‘Exit’ occurs when one or more EU member states
withdraw from the European Union (as with Brexit), while ‘expulsion’ refers to member
states deciding that one or severalmember statesmust have theirmembershipwithdrawn.
‘Dissolution’, the most radical form of disintegration, would occur if member states
agreed to dissolve the European Union entirely.

‘Retreat’ and ‘revocation’ provide theoretical possibilities of dissolving the threat that
backsliding member states pose to the democratic character of the European polity, but
only when taken to the extremes of these types of disintegration. Retreat occurs when
member states ‘opt out’ of certain rules or obligations. This form of renegotiation would
require other member states’ agreement. However, only the theoretical possibility of a
backsliding member state negotiating an opt-out for the quasi-totality of collective rules
and obligations would resolve the threat posed to the democratic character of the
European Union by backsliding states. An autocratic state continuing to associate with
democratic member states in someways that pool its sovereigntymeans it would continue
to pose a threat to the democratic legitimacy of those elements of association. Further-
more, retreat puts the ball in the court of the backsliding state(s) and therefore does not
seem to be an apt alternative to militant democratic responses in that it cannot be a
pathway for democratic self-defence by pro-democratic actors.

‘Revocation’ could theoretically extinguish the threat posed by authoritarian mem-
ber states to othermember states, but does not seem to be a possibility for addressing the
threat posed by backsliding member states at the level of the EU polity. As with retreat,
only a radical version of revocation would theoretically contain authoritarian member

58Theuns (2022) (n 1) 15.
59M Patberg, ‘The Democratic Ambivalence of EU Disintegration: A Mapping of Costs and Benefits’

(2021) 27(3) Swiss Political Science Review 601.
60Patberg (n 59) 604.
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states. For only if democratic member states negotiate exemptions from all areas of EU
integration where they currently pool sovereignty with an autocratic member state
would they be fully insulated from supranational association with that member state.
The European Union, in this hypothesis, would become a merely intergovernmental
organisation. Any revocation less than this step would mean that the democratic
legitimacy of each democratic member state continues to be tarnished by supranational
association with an authoritarian EUmember state, as with retreat. While revocation is
not, like retreat, the sole prerogative of the backsliding state, it would require their
agreement, and thus also seems to capture the notion of democratic self-defence poorly,
if at all.

With ‘dissolution’, the threat of authoritarian politics to individual pro-democratic
member states may be protected because such states would no longer pool their sover-
eignty with autocratic member states were the European Union to be dissolved. However,
as with the radical form of revocation discussed above, this type of EU disintegration
would neutralize the threat of autocratic politics by getting rid of the European Union
entirely. Furthermore, and similarly to radical revocation and retreat, dissolution would
require the agreement of the EU member state that has become autocratic, thereby
making it ill-suited as an alternative to militant democratic measures of self-defence by
pro-democratic actors in the European Union.

‘Exit’ and ‘expulsion’ seem more adequate for neutralising the threat of anti-
democratic politics to the democratic character of the EU polity. ‘Exit’, however,
could address the existential threat of authoritarian politics at the level of the EU polity
only if authoritarian member states used Article 50 TEU to withdraw from the
European Union. This would mean that the authoritarian state(s) no longer partici-
pated in the supranational legislative and decision-making processes at the EU level,
thus removing the putative existential threat they might pose to the democratic
character of those processes. While this would seem an effective solution, there are
two problems. First andmost importantly, the exit route relies on the willingness of the
autocratic state to withdraw from the European Union unilaterally, given that Article
50(2) requires the withdrawing state to notify the European Council of its intention to
withdraw. Second, Article 50(1) requires that member states withdraw in accordance
with its own constitutional requirements (my emphasis). This seems to imply that an
overreaching, authoritarian executive may not always be legitimately authorized to
exit the European Union, even if they wanted to.61 Finally, given that democratic self-
defence focuses on the agency of EU institutions and pro-democratic member states,
the fact that exit lies entirely in the hands of the backsliding state means it does not
really pose an alternative to militant democratic measures focused on democratic self-
defence.

‘Expulsion’ in this sense seems to better meet the requirements of neutralizing the
threat of authoritarian politics to the legitimacy of EU law and politics. Removing EU
membership from a state whose government has become frankly autocratic would
effectively contain the influence of autocratic politics from all EU legislative and
political processes. Furthermore, unlike with the radical revocation considered
above, expulsion has the potential of protecting the democratic character of the EU
polity itself (which in the scenario of radical revocation would be dissolved as a

61C. Hillion, Leaving the European Union, the UnionWay: A Legal Analysis of Article 50 TEU. (Stockholm:
IEPS European Policy Analysis, 2016), <https://euagenda.eu/upload/publications/untitled-63097-ea.pdf>.
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supranational-democratic association). One may argue that the main democratic cost
of expulsion to the European Union is the democracy of the expelled member state
itself, but that would be to ignore the fact that, by stipulation, that state would already
have regressed so far on democratic standards as to no longer to be a democratic
polity. Nevertheless, as noted by Patberg (and many others), there is no Treaty
provision for expulsion, so for this measure to be used as an alternative to militant
democratic responses, the Treaties would need to be reformed.62

There may be another way to functionally expel a frankly autocratic member state
without Treaty change, but it would require the close coordination of pro-democratic
member states. As I have argued in greater detail elsewhere, the Article 50 procedure can
be used not just by an individual member state to leave the European Union (as was the
case with Brexit), but it can also be used in a coordinated fashion by a group of member
states. This means it could theoretically be used to exclude member states with severe
democratic deficits from continued European cooperation.63 Oneway in which this could
work is for member states committed to democracy to collectively exercise their right to
withdraw from the European Union via Article 50 TEU and refound a new European
Union 2.0.64 Indeed, if enough member states were to do this, they could negotiate their
collective withdrawal from the European Union in a manner that transfers the resources
of the current European Union to this new supranational association. While the auto-
cratic member state or states would continue to enjoy de jure membership of the old
‘European Union’, the substantive rights and benefits of European integration would be
denied to them; it ‘would leave autocratic Member States in the empty useless shell of the
original EU’.65 Crucially, given the absence of a right to supranational association, such a
move to disassociate from an autocratic member state or member states would not violate
democratic fundamentals (although, of course, it would come with weighty democratic
costs to the citizens of those states).66

In sum, if we accept the view that the European Union is a voluntarist association, it
seems there are possibilities of dissociating from autocratic member states. Such possi-
bilities do not pose prima facie challenges to democratic fundamentals, as there is no
democratic right to EU membership. If dissociation from a frankly autocratic state
resolves the existential threat to the democratic character of the European polity, then
militant democratic responses cannot meet the necessity demand. I have argued that all
five types of European disintegration give theoretical ways of dissociating from a frankly
autocratic state, but that only expulsion would protect the EU polity’s democratic
character and empower pro-democratic actors to respond to existential threats in

62Patberg (n 59) 605; Theuns (2022) (n 1).
63Theuns (2022) (n 1); Chamon and Theuns (n 5); see also Patberg (n 59) 609–13.
64Some have argued that democratic and rule of law backsliding by member states could be interpreted as

meeting the standard in Article 50(3) TEU whereby a member state notifies the European Council of its
intention to withdraw: C Hillion, ‘Poland and Hungary are Withdrawing from the EU’, VerfassungsBlog
(2020), <https://verfassungsblog.de/poland-and-hungary-are-withdrawing-from-the-eu>; HCH Hofmann,
‘Sealed, Stamped and Delivered: The Publication of the Polish Constitutional Court’s Judgment on EU Law
Primacy as Notification of Intent to Withdraw Under Art. 50 TEU?’ VerfassungsBlog (2020), <https://
verfassungsblog.de/sealed-stamped-and-delivered>. Their arguments have been met with extensive criti-
cism, but if we were to retain them, arguendo, then this could be another way for pro-democratic member
states to coherently disassociate with an autocratic member.

65Chamon and Theuns (n 5).
66Theuns (2022) (n 1) 15–16.
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self-defence. The possibility of expulsion therefore undermines the legitimacy of EUmili-
tant democracy.

V. Conclusion

This article made two arguments which are independent from one another. First,
taking a narrow definition of militant democracy, I systematically analysed different
legal tools to respond to democratic threats in the European Union. The goal was to
assess whether, descriptively, the European Union is indeed a militant democracy –

that is, whether it possesses tools to respond to anti-democratic threats that are
targeted to the anti-democratic actors’ political participation in such a way as to pose
a prima facie challenge to fundamental democratic commitments. I argued that the
European Union is indeed a militant democracy in this precise way: the sanctions
described in Article 7 TEU and EU Regulation 1141/2014 meet these criteria (not-
withstanding the fact that these sanctions have never been imposed). So, once we
focus on what, in my view, is the heuristically most interesting and useful elaboration
of militant democracy – namely a conception that acknowledges the militant demo-
cratic paradox – we can see that the European Union is indeed a militant democracy.
Furthermore, I argued that the question of whether or not the European Union is ‘a
democracy’ is a red herring. We do not need to settle the question of the ultimate
constitutional character of the European Union to assess whether the European
Union can act in democratic self-defence. Either way, the legitimacy of the
European Union’s institutional structure depends on direct and indirect democratic
legitimation; it thus can be said to be acting in democratic self-defence when respond-
ing to internal anti-democratic threats.

The second argument of this article considered the normative justification of
militant democratic responses to anti-democratic threats in the European Union. I
addressed this question by testing whether the existential threat and necessity condi-
tions could be met in the context of anti-democratic challenges to the European
Union’s character as a polity committed to democracy. I argued that anti-democratic
politics can pose an existential threat to the democratic character of the European
Union, especially in the context of democratic backsliding by EU member states.
However, the necessity condition is undermined by the possibility of isolating a frankly
autocratic member from European integration. Working from a voluntarist concep-
tion of EU membership, I considered different pathways of EU disintegration that
could neutralize the threat of a frankly autocratic member state. I argued that expulsion
in particular would be a form of limited disintegration that would contain the threat of
autocratic member states to the European Union and would not violate democratic
fundamentals. If this argument is convincing, then EU actors are never be justified in
acting militantly. Either the necessity threshold is not met because anti-democratic
actors fail to pose an existential threat to democracy in the European Union (as I
argued is the case regarding the deregistration of European political parties and
foundations) or there are robust responses available that would not raise the paradox
of militant democracy.

Given the voluntarist nature of EU supranational association, the European Union is
limited to acting in a manner coherent with the fundamental values it purports to hold.
We can think here for instance of mechanisms to support pluralist democracy and civil
society in member states where they are threatened, to politically oppose authoritarian
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actors in their projects to undermine democracy in EUmember states, to hold backsliding
state governments accountable to their legal obligations to uphold domestic democracy
and organize free and fair elections, and to sanction them with fines and budget
conditionality where they fail to do so.67 It is probably just as well that EU actors should
refrain from acting militantly; the absence of institutional resources giving effective form
to EU pouvoirs régaliens suggests that the EuropeanUnion would be structurally unsuited
to most kinds of militant democratic action, which tend at the state level to mobilize the
coercive apparatus of the state. The European Union simply does not dispose of the sorts
of power that most forms of militant democratic action require. It is perhaps not
surprising from this perspective that the two militant democratic sanctions available to
the European Union have not yet been used. Where non-militant measures fail, demo-
cratic members of the European Union should dissociate with authoritarian member
states to preserve the democratic character of the Union and, consequently, of their own
polities.

67Some of these options are further discussed in Halmai (n 26); Łacny (n 26); Hillion (n 26); A Oleart and
T Theuns, ‘“Democracy without Politics” in the European Commission’s Response to Democratic Backslid-
ing: From Technocratic Legalism toDemocratic Pluralism’ (2022) JCMS: Journal of CommonMarket (2022),
https://doi.org/10.1111/jcms.13411.

Cite this article: Theuns T. 2024. Is the European Union a militant democracy? Democratic backsliding and
EU disintegration. Global Constitutionalism 13: 104–125, doi:10.1017/S2045381723000060
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