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Abstract
The preliminary reference procedure is a crucial tool for EU law enforcement. Yet, its usage varies greatly
across the Member States. This paper deals with a notable case in which EU justice has not been mobilized:
Greece. Until 2023, Greek judges had not made any preliminary references in the migration and asylum
fields, despite significant migrant flows. This study investigates why Greece, with its critical migration
challenges, became a zero-reference case.

Drawing on empirical and doctrinal research, this paper tests two main hypotheses. The first hypothesis,
derived from the “judicial empowerment thesis,” suggests that Greek judges may have been hesitant to
refer cases due to political or institutional factors. The second hypothesis, based on scholarship
highlighting the role of lawyers and civil society in promoting EU litigation, predicts that the absence of
references reflects a lack of activist lawyers, skills, or resources.

The findings challenge common assumptions, revealing that Greek judges are not inherently reluctant
to refer cases. Instead, obstacles to access to justice and civil society’s attitudes help understand the absence
of references. Going beyond judges, this paper explores how perceptions among migrant supporters, their
legal consciousness, and traditional modes of action contribute to the lack of pressure for preliminary
references.

This research contributes to understanding the complexities surrounding judicial dialogue and
enforcement of EU law. It offers insights into how the interplay of institutional, legal, and social factors
shapes legal mobilization and strategic litigation.
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A. Introduction: Reluctant Judges or Inactive Parties?
The preliminary reference procedure is the most important instrument of judicial integration in
the EU. Thanks to this form of “judicial dialogue,” national courts can send questions regarding
the interpretation or validity of EU law to the Court of Justice of the EU (CJEU).1 This procedure
not only enables national courts to ask for an authoritative interpretation from the CJEU, but it
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distributed under the terms of the Creative Commons Attribution licence (https://creativecommons.org/licenses/by/4.0/), which permits
unrestricted re-use, distribution and reproduction, provided the original article is properly cited.

1Consolidated Version of the Treaty on the Functioning of the European Union, art. 267, May 9, 2008, 2008 O.J. (C115)
[hereinafter TFEU].

German Law Journal (2024), 25, pp. 977–1001
doi:10.1017/glj.2024.64

https://orcid.org/0000-0003-3834-6966
mailto:virginia.passalacqua@unito.it
https://creativecommons.org/licenses/by/4.0/
https://doi.org/10.1017/glj.2024.64


also makes them crucial actors in the decentralized enforcement of EU law.2 But what if national
courts do not engage in this judicial dialogue and remain silent?

Most research on the lack of preliminary references has focused on national judges, exploring
the political, institutional, and pragmatic motives behind their choice to withhold references.3 This
article, rather than focusing exclusively on judges, uses the legal mobilization framework to widen
the lens of the inquiry and to include litigants and lawyers.4 Legal mobilization refers to the use of
law by individuals or groups, to influence policy, culture, or behavior.5 As such, it is broader than
strategic litigation but closely related to it. Applying a legal mobilization approach means treating
courts as reactive actors, asking whether litigants and lawyers have tried to persuade judges to
refer, and, if so, why they have failed. Notably, when legal mobilization is absent, strategic
litigation is absent too.

By investigating the lack of references, the article contributes to fill a blind spot in the studies of
legal mobilization and strategic litigation. Indeed, cases where rights remain unclaimed have been
seldom addressed by scholars. As Börzel rightly observed, scholars tend to focus on cases where
rights are mobilized against governments, leaving understudied cases where people do not go to
court.6 But arguably these are the best suited to detect the obstacles that individuals, lawyers, and
civil society actors may encounter on their road to justice.

This paper takes Greece as a case study to investigate the absence of EU litigation on third-
country national migrants. In recent years, we have seen a rise in preliminary references and
strategic litigation around migration and asylum law.7 However, these references predominantly
come from the same few countries, while many Member States have mobilized the rights of
migrants before the CJEU only seldomly.8 It is thus important to understand the reasons behind
this lack of references and which factors hamper litigation before the CJEU. In this context, Greece
is particularly puzzling given that it has been affected by extreme migration flows since 2008, and
many legal NGOs operate there to support migrant rights.

The article leverages the findings from cases where EU litigation was present to assess if they
can assist us in elucidating a case where EU legal mobilization is missing. More specifically, relying
on existing research, the article identifies the structural and subjective factors that have facilitated
the activation of the preliminary reference procedure elsewhere. Then, it tests whether the lack of
one or more of these factors can explain the absence of references in Greece.

2MARK A. POLLACK, THE ENGINES OF EUROPEAN INTEGRATION: DELEGATION, AGENCY, AND AGENDA SETTING IN THE EU
163 (2003).

3Jonathan Golub, The Politics of Judicial Discretion: Rethinking the Interaction between National Courts and the European
Court of Justice, 19 W. EUR. POL. 360 (1996); Marlene Wind, The Nordics, the EU and the Reluctance towards Supranational
Judicial Review, 48 J. COMMON MKT. STUD. 1039 (2010); JASPER KROMMENDIJK, NATIONAL COURTS AND PRELIMINARY

REFERENCES TO THE COURT OF JUSTICE (2021); Karin Leijon & Monika Glavina, Why Passive? : Exploring National Judges’
Motives for Not Requesting Preliminary Rulings, 29 MAASTRICHT J. EUR. COMP. LAW 263 (2022).

4Frances Kahn Zemans, Legal Mobilization: The Neglected Role of the Law in the Political System, 77 AM. POL. SCI. REV. 690
(1983); Marc Galanter, The Radiating Effects of Courts, in EMPIRICAL THEORIES ABOUT COURTS 115 (Keith O. Boyum & Lynn
Mather eds., 1983); Michael McCann, Litigation and Legal Mobilization, in THE OXFORD HANDBOOK OF LAW AND POLITICS
523 (Gregory A. Caldeira, R. Daniel Kelemen, & Keith E. Whittington eds., 2008); Lisa Conant et al., Mobilizing European
Law, 25 J. EUR. PUB. POL’Y 1 (2017).

5Lisa Vanhala, Legal Mobilization, POLITICAL SCIENCE, OXFORD BIBLIOGRAPHIES ONLINE (2018), http://www.oxfordbiblio
graphies.com/abstract/document/obo-9780199756223/obo-9780199756223-0031.xml.

6Tanja A. Börzel, Participation Through Law Enforcement. The Case of the European Union, 39 COMPAR. POL. STUD. 128,
129 (2006).

7MORITZ BAUMGÄRTEL, DEMANDING RIGHTS. EUROPE’S SUPRANATIONAL COURTS AND THE DILEMMA OF MIGRANT

VULNERABILITY (2019); Virginia Passalacqua, Legal Mobilization via Preliminary Reference: Insights from the Case of Migrant
Rights, 58 COMMON MKT. L. REV. 751 (2021).

8In this paper, the term “migrant” refers exclusively to citizens of countries not part of the EU, regardless of their status—
for example, refugees, long-term residents, asylum seekers, etcetera. Thus, EU migrants are excluded. When I refer to
migration and asylum law I include all the legal instruments that specifically address the rights of non-citizens, including for
instance family reunification, relocation of asylum seekers, rights of citizens of associated countries, etcetera.
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By combining judicial politics and legal mobilization theories, the paper offers new insights
into the conditions for the activation of the preliminary reference procedure. The article shows
that, in the examined case study, the absence of references was due to a combination of structural
and subjective factors, confirming the importance of studying both. On the one hand, national
procedures presented important constraints to access to the Court of Justice, as they make it
difficult for migrants to reach the Greek highest courts. On the other hand, Greek migrant
defenders had not fully incorporated preliminary references in their strategies yet; actors have a
pessimistic view of the judiciary’s propensity to refer, lack familiarity with the preliminary
reference procedure, or prefer alternative venues such as the European Court of Human Rights.
This study calls for the need to better understand the process that leads to the formation of EU
legal consciousness, pointing at the important role that legal experts and academics can play. Even
if legal opportunities for mobilization exist, they will remain dormant until they are perceived as
such and strategized by actors.

The article is structured as follows. The next section formulates two hypotheses to explain the
lack of references by drawing on the main theories in the field of legal mobilization and judicial
politics. Section C explains the case selection, providing data on migration references in Greece
and the other Member States. Section D tests the first hypothesis, which deals with domestic
courts and structural factors. Section E instead investigates the role of the actors of strategic
litigation: organizations and lawyers for migrant rights. Finally, section F outlines the main
findings.

B. Factors Explaining (the Lack of) Legal Mobilization Before the CJEU
The literature offers two main sets of theories to explain the (non-)emergence of legal
mobilization. The first concerns structural factors, also known as legal opportunity structure. The
second concerns the actors that mobilize the law, or who are supposed to do so. The next
subsections build on these theories to derive two hypotheses.

I. Structural Factors: The EU Legal Opportunity Structure

The “legal opportunity structure” (LOS) concept derives from the analogous “political
opportunity structure,” which was developed by social movement scholars.9 The central idea is
that the political environment, by providing incentives or disincentives to act, shapes social
movements’ expectations regarding the success of collective actions, and consequently affects
actors’ decision to mobilize.10 We still lack an agreed-upon definition of LOS and, as Vanhala
critically noted, scholars tend to use it to indicate “[v]irtually anything that can be seen as having
helped a movement mobilize or attain its goals.”11 Because defining LOS in over-comprehensive
terms risks undermining its analytical value, I decided to consider part of the LOS only the factors

9Chris Hilson, New Social Movements: The Role of Legal Opportunity, 9 J. EUR. PUB. POL’Y 238, 243 (2002); ELLEN ANN

ANDERSEN, OUT OF THE CLOSETS AND INTO THE COURTS: LEGAL OPPORTUNITY STRUCTURE AND GAY RIGHTS LITIGATION 12
(2006); Gianluca De Fazio, Legal Opportunity Structure and Social Movement Strategy in Northern Ireland and Southern
United States, 53 INT. J. COMPAR. SOCIO., 6 (2012).

10SIDNEY G. TARROW, POWER IN MOVEMENT: SOCIAL MOVEMENTS AND CONTENTIOUS POLITICS 163 (Cambridge
University Press, 3d ed., 2011).

11LISA VANHALA, MAKING RIGHTS A REALITY? DISABILITY RIGHTS ACTIVISTS AND LEGAL MOBILIZATION 20 (2010). For
instance, Case and Givens define LOS as “the nature of the available legal stock, the rules governing access to the judiciary, and
resources for legal advocacy.” See Rhonda Evans Case and Terri E. Givens, Re-Engineering Legal Opportunity Structures in the
European Union? The Starting Line Group and the Politics of the Racial Equality Directive, 48(2) JCMS: JOURNAL OF COMMON

MARKET STUDIES 224 (2010). See also Andersen, supra note 6 (defining LOS broadly to also include cultural frames).
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external to the mobilizing actors. These pertain to three main categories: The available law, judicial
receptivity, and the rules on access to courts.12

Despite calling these factors external, I do not imply that mobilizing actors suffer them
passively. On the contrary, as suggested by Vanhala, actors can impact structural factors and
shape them.13 Additionally, in conceptualizing the LOS, it is important to bear in mind that
opportunities for legal mobilization exist only to the extent that movements perceive them as
such. As Tarrow argued regarding political opportunities: “[T]here is no such thing as
‘objective’ opportunities – they must be perceived and attributed to become the source of
mobilization.”14

The subjective nature of mobilization opportunities means that rights and remedies need to be
perceived, understood, and mastered to be mobilized. In the legal field, this insight resonates with
the concept of legal consciousness. This refers to the idea that people see and understand the law
in different ways depending on their biography, experience, and personal situation; these
sociological and biographical elements shape people’s encounters with law, courts, and
authorities.15 Individual perceptions are important not only because they shape how people
understand the available rights—the legal stock—but also because they determine whether actors
recognize and seize opportunities for mobilization. For instance, a recent study in the migration
field showed that two different pro-migrant organizations, even if acting in the same legal and
procedural context, enacted different legal strategies because of their divergent views about the
LOS, and specifically about judges’ propensity to refer.16 Thus a judicial system that seems closed
and impenetrable to some, might appear accessible and full of opportunities to others.

These legal mobilization theories need to be adapted to the specific migration and
preliminary reference mechanism context. Indeed, the interaction between the national and
the EU opportunity structure is complex, and the outcome is not always in the direction of
empowering individuals.17 The preliminary reference procedure, despite being used to enforce
EU rights, remains “a procedure from court to court” that sits between the national and the
supranational level.18 Litigants first need to gain access to national courts to then have their
cases referred to the ECJ; this means that the national structure of opportunities, with its rules
on access to court, heavily determines the EU LOS. Moreover, EU law is part of a multilevel
system of rights and remedies where it represents only one legal strategy among many.19 The
same claim may often be framed by using national, EU, or international law; and the choice of
legal source determines the suitable remedy and court—national and constitutional court,
CJEU, etcetera.

12In this sense, I largely adhere to De Fazio’s definition that comprises “1) accessibility to courts; 2) availability of justiciable
rights; 3) receptivity of the judiciary toward a social movement’s claims.” De Fazio, supra note 10 at 6.

13Lisa Vanhala, Legal Opportunity Structures and the Paradox of Legal Mobilization by the Environmental Movement in the
UK, 46 L. SOC. REV. 523, 528 (2012).

14TARROW, supra note 11 at 163.
15On legal consciousness, see PATRICIA EWICK & SUSAN S. SILBEY, THE COMMON PLACE OF LAW: STORIES FROM EVERYDAY

LIFE (1st ed. 1998).
16Kris van der Pas, All That Glitters Is Not Gold? Civil Society Organisations and the (Non-)Mobilisation of European Union

Law, 62(2) JCMS J. COMMON MKT. STUD. 525, XX (2024).
17DIA ANAGNOSTOU, RIGHTS AND COURTS IN PURSUIT OF SOCIAL CHANGE: LEGAL MOBILISATION IN THE MULTI-LEVEL

EUROPEAN SYSTEM 20 (2014); JOS HOEVENAARS, A PEOPLE’S COURT? A BOTTOM-UP APPROACH TO LITIGATION BEFORE THE

EUROPEAN COURT OF JUSTICE (2018); Andreas Hofmann, The Legal Mobilisation of EU Market Freedoms: Strategic Action or
Random Noise?, 2024 W. EUR. POL. 1 (2024).

18PIERRE PESCATORE, COURT OF JUSTICE OF THE EUROPEAN COMMUNITIES: REFERENCES FOR PRELIMINARY RULINGS UNDER

ARTICLE 177 OF THE EEC TREATY AND COOPERATION BETWEEN THE COURT AND NATIONAL COURTS 33 (1986).
19Nikolas Feith Tan & Thomas Gammeltoft-Hansen, A Topographical Approach to Accountability for Human Rights

Violations in Migration Control, 21 GERMAN L. J. 335 (2020); Annick Pijnenburg & Kris van der Pas, Strategic Litigation
against European Migration Control Policies: The Legal Battleground of the Central Mediterranean Migration Route, 24 EUR.
J. MIGR. LAW 401 (2022).
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For these reasons, when identifying the factors that can explain the presence or absence of legal
mobilization before the CJEU, it is crucial to look at the interplay between the national and the EU
legal systems.20 Alter and Vargas have found that litigants must identify a specific aspect of EU law
from which they can draw upon to advance their political claim.21 This was confirmed by further
studies that specified that litigants must perceive EU law as more advantageous compared to other
national remedies.22 Moreover, access to the CJEU crucially depends on national judges’
receptivity, who must be willing and able to refer. Such specific judicial receptivity might depend
on many different factors—for example, competition-between-courts dynamic,23 the judicial
review culture,24 or attitudes towards the EU.25 I have also observed that judicial receptivity is not
immune to the influence of mobilizing actors. Through judicial training, conferences, and
academic articles, migrant rights defenders can make a judge more prone to refer.

All this considered, the first hypothesis for the lack of references is that Greece’s structure of
opportunities for EU legal mobilization is closed. This may be due to:

a) Legal stock: EU law does not offer a comparative advantage with respect to Greek law;
b) Judicial receptivity: Greek judges are unwilling or unable to refer;
c) There is no access to courts.

II. Subjective Factors: Actors, Resources, and Legal Consciousness

Structural factors are only part of the explanation. An open LOS is not sufficient per se to explain
the emergence of EU legal mobilization, as EU legal opportunities can be seized only by the actors
that possess the necessary resources, such as funding and legal skills.26 While the LOS refers to
factors that are external to the mobilizing actors, mobilization resources refers to internal factors,27

which, it is argued, are equally important to explain the lack of EU litigation.
The most important resource for legal mobilization is the presence of a support structure.28

In the case of migrant rights, this often consists of altruistic actors, that is, actors who are not
migrants but mobilize on their behalf.29 This is especially true for migrants who are
newcomers to Europe and who do not have a clear understanding of the law, their rights, and
even less of EU rights and procedures.30 For this reason, their mobilization crucially depends

20STEFAN THIERSE & SANJA BADANJAK, OPPOSITION IN THE EU MULTI-LEVEL POLITY: LEGAL MOBILIZATION AGAINST THE

DATA RETENTION DIRECTIVE (2021).
21Karen Alter & Jeannette Vargas, Explaining Variation in the Use of European Litigation Strategies: European Community

Law and British Gender Equality Policy, 33 COMP. POLIT. STUD. 452 (2000).
22Virginia Passalacqua, Legal Mobilization Via Preliminary Reference: Insights from the Case of Migrant Rights, 58 COMMON

MKT. L. REV. 751, 770 (2021).
23Karen Alter, The European Court’s Political Power, 19 W. EUR. POL. 458, 466 (1996).
24Wind, supra note 3.
25Golub, supra note 3.
26Andreas Hofmann & Daniel Naurin, Explaining Interest Group Litigation in Europe: Evidence from the Comparative

Interest Group Survey, GOVERNANCE, 4 (2020); Börzel, supra note 6 at 129.
27Hilson, supra note 9, at 270. TARROW, supra note 30, at 16.
28CHARLES R. EPP, THE RIGHTS REVOLUTION: LAWYERS, ACTIVISTS, AND SUPREME COURTS IN COMPARATIVE PERSPECTIVE 3

(1st ed. 1998).
29Paul Statham, Political Opportunities for Altruism? The Role of State Policies in Influencing Claims-Making by British

Antiracist and Pro-Migrant Movements, in POLITICAL ALTRUISM? SOLIDARITY MOVEMENTS IN INTERNATIONAL PERSPECTIVE
133 (2001).

30I am aware that third-country nationals are a very heterogeneous group and I do not intend to generalize. Within this
group, we find very different levels of resources and legal consciousness, depending on their social background, national
origin, migration journey, network, etcetera.
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on the help provided by altruistic actors who supply fundamental information and know-how
for the litigation.

In the specific preliminary reference context, mobilizing actors need to persuade a national
judge to refer. To this end, it is important to show excellent knowledge of EU law, which is a
critical resource often provided by allies. These can be Eurolawyers: “[P]art insiders of the EU
legal field, part members of their local community” who can facilitate the mobilization by
harnessing local contenders.31 Another frequent ally of migrant rights defenders is EU law
academics: Thanks to their expertise, they can identify whether an EU norm can be used to
challenge a state action; they indicate it to the movements, which act accordingly.32 By shaping
the perceptions and legal consciousness of mobilizing actors and national judges, academics
and legal experts can hugely influence the decision to mobilize and the success of the legal
mobilization.33

In the litigation context, another key resource amounts to the money to pay for the financial
cost of the proceedings. Compared to other mobilization strategies, such as political campaigning,
legal mobilization is quite cheap, but still, we should not ignore this financial aspect that can be
important in the underfinanced world of pro-migrant activism.

Building on these considerations, I have formulated a second hypothesis to explain the lack of
mobilization. According to this, the lack of EU legal mobilization can be explained by a lack of
resources, which translates into:

a) Altruistic actors: There is a lack of migrant rights defenders.
b) Material and intellectual resources: There are migrant rights defenders in Greece, but they

lack funding, Euro-expertise, or expert allies.

Sections D and E will use empirical evidence to test the hypotheses illustrated above. But first, the
next section explains why Greece is a suitable case study.

C. Greece and its Puzzling Lack of References
I identified Greece as a case study for two main reasons. First, after looking at my database
containing all the preliminary references in the migration and asylum fields up to December
2022—a total of 505—Greece stands out as being one of the few EU countries that has never
referred a preliminary question.34 Second, the Greek socio-political context seems a fertile
terrain for EU legal mobilization for migrant rights, thus making its absence particularly
puzzling.

As of December 2022, four EU countries never submitted a preliminary reference in the
migration field: Greece, Malta, Portugal, and Slovakia—displayed in Figure 1. To be suitable case
studies, the Member States must have structural characteristics that do not automatically exclude
the possibility of having references in the migration field. For instance, a country like Slovakia,

31Tommaso Pavone, From Marx to Market: Lawyers, European Law, and the Contentious Transformation of the Port of
Genoa, 53 L. SOC. REV. 851, 855 (2018).

32Passalacqua, supra note 8.
33EZEQUIEL A. GONZÁLEZ-OCANTOS, SHIFTING LEGAL VISIONS: JUDICIAL CHANGE AND HUMAN RIGHTS TRIALS IN LATIN

AMERICA 61 (2016).
34Under the migration field, I include all the EU legislation that regulate the status of third-country nationals (TCN). These

include all the regulations and directive regulating asylum, entry and residence of TCNs, residence permits, labour migration,
association agreements with third countries and norms on the rights of third-country nationals who are family members of
Union citizens.
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with a relatively small migrant population, would not qualify.36 Another important factor is that,
in general, new Member States have a lower number of references compared to old ones.37 This is
particularly relevant for our sample because almost all the countries with low reference rates,
including Slovakia and Malta, joined the Union in or after 2004. Their status as new Member
States likely explains the lack of references.

After excluding these countries, we are left with Portugal and Greece, and the latter is arguably
the most puzzling one because, on paper, it would be the most likely to feature EU legal
mobilization in the migration field. Greece joined the EU in 1981 and since 2010 the country has
faced “extreme migratory pressure.”38 In that year, “the Greek external land and sea border
accounted for 90% of all detection of irregular border crossing along all EU external land and sea
borders.”39 Since then, Greece’s pivotal importance in European migration policy has only grown,
until reaching its peak in 2015 and 2016 with the so-called refugee crisis.40 Greece’s already

Figure 1. Preliminary references in the migration field per referring country from 1981 until December 2022. Source:
author’s original database based on Curia and NEMIS, NEAIS, and NEFIS newsletters.35

35These newsletters contain up-to-date lists of migration, asylum, and free movement cases before the Court of Justice. They
are published regularly on the website of the Migration Law Center of Radboud University: https://www.ru.nl/en/center-for-
migration-law/research/background-documentation

36On this account, only Slovakia would be excluded, as its number of non-EU citizens per 1000 inhabitants is clearly below
the EU average. See Eurostat, Migration and Migrant Population Statistics, 2024, available at: https://ec.europa.eu/eurostat/
statistics-explained/index.php?title=Migration_and_migrant_population_statistics#:∼:text=Migrant%20population%
3A%2027.3%20million%20non,compared%20to%20the%20previous%20year.

37Morten Broberg & Niels Fenger, Variations in Member States’ Preliminary References to the Court of Justice—Are
Structural Factors (Part of) the Explanation?, 19 EUR. L. J. 488, 491 (2013).

38Paul McDonough & Evangelia (Lilian) Tsourdi, The “Other” Greek Crisis: Asylum and Eu Solidarity, 31 REFUGEE SURV. Q. 67,
67 (2012).

39European Union Agency for Fundamental Rights (FRA) Press Release, Coping with a Fundamental Rights Emergency—
The Situation of Persons Crossing the Greek Land Border in an Irregular Manner, 4 (Mar. 8, 2011).

40Anna Triandafyllidou, Migration in Greece, in THE OXFORD HANDBOOK OF MODERN GREEK POLITICS 550, 556 (Kevin
Featherstone & Dimitri A. Sotiropoulos eds., 2020).
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deficient asylum system proved unprepared to receive big influxes of people and the rights of
migrants and asylum seekers were systematically violated. The ECtHR has certified these
violations by condemning Greece several times,41 which makes the absence of references to the
CJEU even more puzzling.

Our puzzle deepens if we consider that Greece features an important presence of altruistic
actors working in the migration and asylum field, that provide a “support structure” for legal
mobilization.42 Among the local and international NGOs that help migrants, many specialize
in the provision of legal assistance throughout the asylum procedure. This suggests that
Hypothesis 2(a) of this paper—lack of migrant rights defenders—does not hold for the
Greek case.

A final aspect that points to Greece as a likely case for EU legal mobilization arose when the
research for this study was already in course. In 2023, two Greek courts submitted a reference
in the asylum field for the first time: the Greek Council of State in February,43 and the
Administrative Court of Thessaloniki in August.44 While these cases fall outside the scope of
my investigation, which covers the period up to December 2022, they nevertheless suggest that
Greek courts can make migration references, leaving unanswered the question of why they
haven’t done so before.

The next sections will test the two hypotheses described in Section B. To do so, I have
analyzed the Greek judicial framework by gathering data on national and international
judicial activity. I have complemented this with ten interviews, one with a Greek judge and
nine with migrant rights defenders, and several informal conversations with Greek academics
and practitioners.

This study has two important limitations. The first regards access: except for apex courts,
Greek courts’ judgments are not publicly available. The second regards interviewing as a
method: Lawyers and judges may understandably be reluctant to admit their responsibility for
the lack of preliminary references, which is why I tried to triangulate interviews with other
types of data.45

D. Structural Obstacles: The EU Legal Opportunity Structure in Greece
This section examines whether structural factors can explain Greece’s lack of
migration references. As explained in the introduction of the special issue, structural factors
relate to the features of the legal order where litigation takes place. In legal mobilization
language, this translates into assessing whether Greece has a closed legal opportunity structure
(LOS). As said in section B, for the LOS to be open we need to meet three conditions: 1) EU
law should present significant advantages compared to Greek law, i.e. being more protective of
migrant rights; 2) domestic judges shall not be structurally reluctant to refer; 3) actors must

41Sh.D. et Autres C. Grèce, Autriche, Croatie, Hongrie, Macédoine Du Nord, Serbie et Slovénie, App. No. 14165/16, (June
13 2019), https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-193610%22]}; H.A. et autres c. Grèce, App. No. 19951/16,
(Feb. 28 2019), https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-191278%22]} ; A.D. v. Greece, App. No. 55363/19,
(Apr. 4, 2023), https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-223931%22]}.

42EPP, supra note 28.
43Greek Council of State, Case number 177/2023. The case was recently decided by the ECJ: Case C-134/23, Elliniko

Symvoulio gia tous Prosfyges and Ypostirixi Prosfygon sto Aigaio [Greek Refugee Council and Refugee Support Aegean],
ECLI:EU:C:2024:838 (Oct. 4, 2024). The case concerned the listing of Turkey as a safe third country although it stopped
accepting the readmission of asylum seekers.

44Case C-610/23, Al Nasiria (pending).
45Mario L. Small & JennaM. Cook,Using Interviews to UnderstandWhy: Challenges and Strategies in the Study of Motivated

Action, 52 SOCIO. METHODS & RSCH. 1591, 1606 (2023).
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have access to national courts. The following subsections will verify each of these conditions in
the same order.

I. The Comparative Advantage of EU Law

During the last thirteen years, academics and NGOs have documented severe flaws in Greece’s
asylum and migration systems, considered below European standards.46 Since 2009, Greece has
been “under the spotlight because of its continuing inability to provide effective protection to
asylum-seekers arriving at its shores,” as provided by EU law.47 The inconsistencies with EU law
have been ascertained by the EU Commission too, which opened an infringement procedure in
2010.48 Several judgments of the European Court of Human Rights (ECtHR) found the detention
and living conditions in Greece degrading,49 and the CJEU found its asylum reception system to
have “systemic deficiencies” in one of the most famous strategic litigation cases ever brought,
N.S. and Others of December 2011.50 Notably, this case was referred by Irish and British courts,
and not by Greek courts.

In 2014, Greece’s already deficient asylum system had to face one of the biggest people’s exodus
in European history, the so-called “refugee crisis” triggered by the Syrian war. From 2014 to 2016,
more than a million asylum seekers arrived in Greece to take the Balkan route and reach northern
European countries, as displayed in Figure 2. This massive transit came to a halt in March 2016,
when the EU Member States and Turkey signed the controversial EU-Turkey Statement, under
which Turkey agreed to take back all Syrian nationals who arrived in Greece via Turkey.51

Interestingly, the subsequent decrease in arrivals did not lead to better reception conditions.52 This
is somehow reflected in more recent preliminary references from Germany which report that
refugees cannot be sent back to Greece because they would run “a serious risk of being subjected to
inhuman or degrading treatment.”53

Already from this brief analysis, we can say that invoking the respect of EU law would have
presented considerable advantages for migrant rights. According to NGO reports, Greece fails
to fulfill its EU-derived obligations in three main areas: Access and quality of the asylum
procedure, treatment of vulnerable individuals, and detention of undocumented migrants.
Coherently with the idea that the preliminary reference procedure is the “infringement
procedure” of the European citizen, these are also the areas where we should expect the

46ECRE, ASYLUM IN GREECE: A SITUATION BEYOND JUDICIAL CONTROL? (2021); McDonough and Tsourdi, supra note 38.
47Anna Triandafyllidou, Migration in Greece, in THE OXFORD HANDBOOK OF MODERN GREEK POLITICS 557 (Kevin

Featherstone & Dimitri A. Sotiropoulos eds., 2020).
48According to the paper by McDonough and Tsourdi from 2012, the infringement procedure was prompted by a coalition

of NGOs that sent a notice to the Commission alleging misapplication of “the EU asylum acquis in relation to all aspects of the
asylum procedure and the treatment of asylum seekers.”McDonough and Tsourdi, supra note 38, at 73. It is worth noting that,
for a long time, the Commission has turned its face to the violations committed in Greece. See Marcella Cometti, La risposta
della Commissione europea al “deterioramento” del diritto di asilo in Grecia: riflessioni sull’attenuato attivismo dell’Istituzione
“guardiana dei Trattati,” FREEDOM SEC. JUST. 175 (2022).

49For the first decision by the European Court of Human Rights, see M.S.S. vs Belgium and Greece, App. No. 30696/09
(Jan. 21, 2011), https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-103050%22]}.

50Joined Cases C-493/10 and C-411/10, N. S. v. Secretary of State for the Home Department and M. E. &
Others v. Refugee Applications Commissioner & Minister for Justice, Equality and Law Reform, ECLI:EU:C:2011:865, ¶
89 (Dec. 11, 2021).

51United Nations High Commissioner for Refeugees, Legal Considerations on the Return of Asylum-Seekers and Refugees
from Greece to Turkey as Part of the EU-Turkey Cooperation in Tackling the Migration Crisis under the Safe Third Country and
First Country of Asylum Concept (2016); AMNESTY INTERNATIONAL, GREECE: A BLUE PRINT FOR DESPAIR. HUMAN RIGHTS

IMPACT OF THE EU-TURKEY DEAL (2017).
52Triandafyllidou, supra note 40 at 558.
53Case C-753/22, QY v. Bundesrepublik Deutschland, ECLI:EU:C:2024:524, ¶ 52 (June 18, 2024); Case C-288/23, El Baheer,

Request for a preliminary ruling, ¶ 14 (May 3, 2023) (pending decision).
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emergence of EU legal mobilization.55 Indeed, EU law could have been invoked before the
CJEU to challenge Greece’s practice and ask the CJEU to ascertain the incompatibility with EU
standards. But this has not happened.

II. Greek Judges’ Real or Supposed Reluctancy to Make Preliminary References

When asked why there are no migration references from Greece to the Court of Justice, the
common answer is that Greek judges are reluctant to refer: “The low number of preliminary
referrals by Greek courts could indicate a general reluctance to make use of the CJEU
machinery.”56

This conviction was corroborated by an important decision. As mentioned, in 2016 the
Member States concluded the EU-Turkey Statement, whereby the Turkish government
committed to readmit Syrian nationals who arrived in Greece. Two cause lawyers tried to
challenge the Statement by supporting the appeal of two Syrian nationals who risked being
readmitted to Turkey. The case progressed to the last instance administrative court, the Greek
Council of State, where the lawyers asked to submit a preliminary reference regarding the
definition of Turkey as a safe third country.57 The Council ruled with a slim majority of 13/12 that
there is no reasonable doubt on the meaning of safe third country under EU law, thus there is no
need to request a reference.58 Among the many dissenting judges, two were vice presidents, a
testament to the fracture within the Council of State—and arguably to the fact that there were
some doubts regarding the interpretation of the norm. The Council of State’s decision not to refer
has led to speculation that the judges may be influenced by politico-strategic factors and are
reluctant to refer sensitive questions to the CJEU.59

However, in the past, the Greek Council of State did not avoid references in delicate cases of
potential constitutional clashes and instead, it engaged in constructive dialogue with the CJEU.60

Moreover, when discussing the political motives behind judgments, it is difficult to discern reality
from speculation: even if individually interviewed, a judge would hardly admit that their decisions

Figure 2. UNHCR data on monthly sea and land arrivals to Greece, 2014-2024.54

54See United Nations High Commissioner for Regufees, Operational Data Portal, DATA.UNHCR (last visited Nov. 19,
2024, 3:17 PM EST), https://data2.unhcr.org/en/situations/mediterranean/location/5179#_ga=2.141817522.1659126773.
1685179446-8305936.1685179446.

55Bruno De Witte, The Impact of Van Gend En Loos on Judicial Protection at European and National Level: Three Types of
Preliminary Questions, in 50TH ANNIVERSARY OF THE JUDGMENT IN VAN GEND EN LOOS, 1963-2013 93 (Antonio Tizzano &
Sacha Prechal eds., 2013).

56ECRE, supra note 46 at 12.
57The preliminary reference would have been on art. 38 of the Asylum Procedure Directive 2013/32.
58Symvoulio tis Epikrateias [S.E.] [Supreme Administrative Court] 2347/2017 and 2348/2017 (Greece).
59ECRE, supra note 46 at 12. And yet, in this respect, it is perhaps interesting to note that one of the dissenting vice

presidents was Athanasios Rantos: Shortly after the judgment, he was promoted by the Greek government as President of the
Council of State and then Advocate General at the CJEU. This may suggest his good reputation with the government despite
the dissenting opinion.

60Panos Kapotas, Greek Council of State, 10 EUR. CONST. L. REV. 162 (2014).
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are politico-strategic and thus not neutral.61 And even admitting that the Council of State’s
decision not to refer was politically motivated, it seems far-fetched to think that, for a decade, all
Greek judges, from any court and tribunal, systematically refused to refer for politico-strategic
reasons.

While obtaining evidence regarding the political motivations behind references can be
challenging, we do possess data that allows us to assess whether Greek judges are reluctant to
refer. Data on Greece’s referral rate shows that Greece is among the Member States that refer
the least, placing itself in the 20th position. However, with its 10 million inhabitants, Greece is
also one of the smallest States and if we check by population size, the result changes quite
dramatically.62 Perhaps even more noteworthy, the Greek last-instance administrative court,
the Council of State, which is in charge of migration and asylum cases, exhibits a significantly
higher inclination to make references compared to its civil and criminal law counterpart, the
Greek Supreme Court. The latter has faced criticism from the European Court of Human
Rights (ECtHR) for its lack of reasoning behind its refusal to make references.63

The data on Greek preliminary references is also useful to understand whether lower courts
feel pressure not to refer. Greece is a common law country with a “bureaucratic-type
judiciary,” meaning that judges are highly independent from external political pressure
because their selection and appointment procedures are determined by judicial self-governing
bodies.64 One could argue that this makes the Greek judicial system very hierarchical,
and lower courts do not dare to refer because this might harm their evaluation—made
by senior judges—and thus promotion. Evidence does not seem to support this hypothesis
either.

As Table 1 shows, Greek lower courts and tribunals are the main source of preliminary
references, followed by the Council of State.65 To better understand whether submitting a
preliminary reference was discouraged or seen as detrimental to a judge’s career, I interviewed
a Greek administrative judge who sent two preliminary references to the CJEU, once as
a judge rapporteur and another as a member of the panel. The judge denied any pressure from
higher courts not to refer or any detrimental impact on their career after the reference was
made: “I did not have any problem, obviously. I mean there is no kind of pressure or
anything.”66 Still, they admitted that not every judge wants to receive the attention that comes
with submitting a reference: “I mean, many judges don’t want to attract so much attention to
their work.”67

The interview is in line with what has been found in surveys and in the literature, which
is that some Greek lower-court judges might feel naturally intimidated by the task of making
references. But this is not different from any other Member States and hardly explains the lack of
references.68

61This is evidenced by Krommendijk’s study, where he interviewed several national judges and found small evidence that
their decision to (not) refer is motivated by politico-strategic reasons. KROMMENDIJK, supra note 3 at 89.

62Broberg and Fenger, supra note 37 at 492.
63Georgiou v. Greece, App. No. 57378/18 (July 10, 2023), https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-

223435%22]}.
64Michael Ioannidis, The Judiciary, in THE OXFORD HANDBOOK OF MODERN GREEK POLITICS 117, 127 (Kevin Featherstone

& Dimitri A. Sotiropoulos eds., 2020).
65One might find this obvious, as there are more lower courts than upper courts. However, in cases such as the Netherlands

and Ireland, apex courts are responsible for most of the references.
66Interview with Greek Judge (May 4, 2023).
67Interview with Greek Judge (May 4, 2023).
68KROMMENDIJK, supra note 3 at 38; JOHN COUGHLAN, JAROSLAV OPRAVIL & WOLFGANG HEUSEL, JUDICIAL TRAINING IN

THE EUROPEAN UNION MEMBER STATES (2011).
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Lastly, another influential theory to explain national judges’ reluctance to refer is Wind’s
argument positing that courts in majoritarian democracies are less familiar with supranational
judicial review and thus less prone to refer than courts in countries with constitutional
democracies.69

This does not seem to apply to Greece, as judicial review is not alien nor new to the Greek
judicial system. Although Greece does not have a constitutional court, it has a tradition of
constitutional review that dates back to the 19th century, when the courts themselves “gradually
and incrementally established the power of the judiciary to deny the application of
unconstitutional statutes.”70 In 1927, ordinary courts’ power of constitutional review was
enshrined in the Greek Constitution.71 Thus, “Greek courts generally follow a diffuse, incidental,
and concrete system of review,”72 meaning that ordinary courts, from the first to the last instance,
are used to revise the legitimacy of the legislation by themselves, setting aside unconstitutional
laws if necessary. To be sure, in the hierarchical Greek judicial system, the task of engaging in
constitutional review is often left to the Council of State, which, for this reason, is considered
“Greece’s constitutional court par excellence.”73

In conclusion, a notorious decision not to refer by the Greek Council of State spread the belief
that Greek judges are reference-adverse, but data do not point to a general reluctance to refer.
Given its size, Greece has referred an average amount of cases, of which almost half were referred
by the Council of State, which also serves as the last-instance migration and asylum court.
Regarding lower courts, their reference rate, judicial culture, and hierarchical structure suggest
that these might feel some sort of self-restraint, but probably not to the point of avoiding
references.

III. No Access to (Higher) Courts

In a book chapter on migrant detention, two Greek administrative judges offer an alternative
explanation for non-referrals. The chapter explains that “Greek administrative judges regularly
encounter problems of interpretation of EU law when reviewing detention decisions”;74 however,
the Greek judicial remedies pose some “inherent constraints” to the possibility of making
preliminary references.75

Table 1. Total preliminary references from Greece. Source: Court of Justice Annual Report 2023.

Greek referring court Number of references

Supreme Court 14

Council of State 68

Other Courts or Tribunals 119

69Wind, supra note 3.
70Ioannidis, supra note 65, at 119.
71Id.
72Julia Iliopoulos-Strangas & Stylianos-Ioannis G. Koutnatzis, Greece: Constitutional Courts as Positive Legislators, in

CONSTITUTIONAL COURTS AS POSITIVE LEGISLATORS: A COMPARATIVE LAW STUDY 544 (Allan R. Brewer-Carías eds., 2011).
73Id. at 546.
74Angeliki Papapanagiotou-Leza & Stergios Kofinis, Can the Return Directive Contribute to Protection for Rejected Asylum

Seekers and Irregular Migrants in Detention? The Case of Greece, in LAW AND JUDICIAL DIALOGUE ON THE RETURN OF

IRREGULAR MIGRANTS FROM THE EUROPEAN UNION 281, 282 (Madalina Moraru, Cornelisse, Galina, & Bruycker, Philippe De
eds., 2020).

75Id.
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Migrant detention is one of the areas where the Greek system shows more tensions with EU
law, as confirmed by the fact that the EU Commission sent two letters of formal notice against
Greece for failing to comply with the Return Directive 2008/115.76 The possible infringements are
many, ranging from the maximum duration of detention, the reasons to detain migrants, and the
definition of “illegal stay.”77

So why Greek judges haven’t made any references on migrants' detention? The inherent
constraints mentioned by the two Greek judges consist of the procedural norms that regulate
administrative detention and limit the ability of the judges to interact with the CJEU.78 Two
elements are critical in this respect: first, the decision of the first-instance court is not subject to
appeal; second, the law requires that the decision is taken swiftly. Thus, “judges prefer to avoid the
time and energy-consuming procedure of preliminary references and, instead, focus on the factual
circumstances of the case.”79

Access to appropriate judicial review is a problem also in asylum determination procedures, for
two reasons. First, the asylum procedure in Greece has a four-layer structure, of which the first two
are before administrative bodies, as it is displayed in Figure 3 below.80 This makes Greece different
from most of the EU Member States, where courts are competent to review first-instance asylum
decisions.81 In Greece, only after the application is reviewed a second time can the asylum seeker
appeal and go before an administrative court and, eventually, the Council of State. It is disputed
whether the first two bodies, being administrative, can be considered a “court or tribunal” under
Art. 267 TFEU; but there are good reasons to think that at least the Independent Appeals
Committee is so: it is independent, its decisions are subject to appeal before administrative courts,
from 2017 to 2019 two of its members were administrative judges, and today all of its members
are.82 Still, the uncertainty around this issue may have discouraged members of the Committee
from referring.

The Asylum 
service 

registers and 
examines 

asylum 
applica�ons

(Administra�ve)

Independent 
Appeals 

Commi�ee 
examines 
appeals 

(Administra�ve) 

An 
administra�ve 
court reviews 

the decision on 
points of law 

(Judicial)

The Council of 
State reviews 

the decision on 
points of law 

(Judicial)

Figure 3. The structure of the Greek asylum procedure determination.

76European Commission, INFR(2014)2231. The Commission issued first a letter of formal notice on 16 October 2014,
mentioned by Papapanagiotou-Leza and Kofinis, supra note 74, at 290. Then the Commission sent a second letter on 29
September 2022. See the Commission’s website: https://ec.europa.eu/atwork/applying-eu-law/infringements-proceedings/infri
ngement_decisions/?lang_code=EN&typeOfSearch=false&active_only=0&noncom=0&r_dossier=INFR(2014)2231&de
cision_date_from=&decision_date_to=&title=&submit=Search&langCode=EN

77Papapanagiotou-Leza and Kofinis, supra note 74 at 288; Danai Angeli & Dia Anagnostou, A Shortfall of Rights and
Justice : Judicial Review of Immigration Detention in Greece, 14 EUR. J. LEGAL. STUD. 97, 104 (2022).

78Papapanagiotou-Leza and Kofinis, supra note 74 at 297.
79Id. at 299.
80The composition of the appeals authority has changed. This body was initially called Appeals Authority

and was composed of three experts. A reform changed its name and its composition. For an overview, see AIDA Asylum
Information Database, Short Overview of the Asylum Procedure (Greece), ECRE: EUROPEAN COUNCIL OF REFUGEES AND EXILES
(Oct. 7, 2024), https://asylumineurope.org/reports/country/greece/asylum-procedure/general/short-overview-asylum-procedure/
[hereinafter AIDA Country Report].

81EASO, BORDER PROCEDURES FOR ASYLUM APPLICATIONS IN EU� COUNTRIES, 14 (2020) (available at, https://euaa.euro
pa.eu/sites/default/files/publications/Border-procedures-asylum-applications-2020.pdf).

82PAUL CRAIG & GRÁINNE DE BÚRCA, EU LAW: TEXT, CASES, AND MATERIALS 498 (6 ed. 2015).
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When talking about access to court, it is also important to consider that legal assistance to
asylum seekers was not steadily provided in Greece. Although the EU Asylum Procedure
Directive requires free legal assistance and representation at the appeals stages of the asylum
procedure,83 the Greek government struggled to set up a legal aid scheme for asylum seekers,
which was introduced only in 2016 and started operating in September 2017, not without
problems.84 According to NGO reports, “Out of a total of 15,355 appeals lodged in 2018, only
3,351 (21.8%) asylum seekers benefited from the state-funded legal aid scheme.”85 As we will
see below, NGOs in part filled the gap left by the state but this free legal representation covers
only the second administrative stage of the procedure, leaving the judicial parts out. Asylum
seekers who want to bring their case before the administrative courts, and eventually the
Council of State, must apply for legal aid under standard Greek law provisions, which by
itself is a complex procedure and requires legal assistance.

A final practical obstacle was brought to my attention by an NGO member and lawyer; in the
experience of the organization, after receiving the second negative decision on the asylum
application, “the great majority of our clients leave. So, we don’t have a hearing in the end.”86 The
problem is that more than a year can pass between the filing of the appeal and the hearing before
the administrative court:

So, in the meantime, people are leaving illegally. They go to Germany. [ : : : ] Either they leave
or they reapply for asylum. [ : : : ] They would go for a subsequent application because Greece
has this informal policy, super informal, that if you’ve been here for more than a year, they
will examine the merits of your application. [ : : : ] So, either they leave or they pull out of the
judicial procedure because they want to reapply for asylum. And yes, it’s nine out of ten.87

This means that for an applicant receiving a rejection, or an inadmissibility decision, it is easier to
file a new application instead of going through the complex and costly judicial review proceedings.
Data on asylum applications confirm this, showing an exceptionally high number of subsequent
applications, as displayed in Table 2. Remarkably, data also show that the number of subsequent
applications has grown exponentially in the last years, raising the question of whether this is a
more recent phenomenon—and thus unable to explain the lack of references between 2008
and 2020.

This subsection so far has outlined several obstacles to access to courts that hamper migrants’
ability to reach Greek higher courts. However, it is important to recall two procedures provided by
the Greek legal system which can be described as a highway to the Council of State. The first is the
“pilot trial”: A procedure introduced in 2010 that allows courts to refer their case to the Council of
State “when an issue of general interest with effects on a larger number of people is at stake.”88 The
procedure can be activated upon request of one of the parties in the proceedings or ex officio by a
lower court.

The second procedure is an annulment action disciplined in Article 95 of the Greek
Constitution. This enables litigants to petition directly before the Council of State to annul
“enforceable acts of the administrative authorities for excess of power or violation of the law.”89

83Directive 2013/32 of the Euopean Parliament of 26 June 2013, on Common Procedures for Granting and Withdrawing
International Protection (recast), 2013 O.J. (L 180/60), art. 20 [hereinafter Asylum Procedure Directive].

84See AIDA Country Report, supra note 80, at Greece, 2021, at 71.
85See AIDA Country Report, supra note 80, at Greece 2018, at 16.
86Interview with HIAS member (May 15 2023).
87Id. This practice was confirmed also in the interview with Metadrasi member (Aug. 3, 2023).
88Article 1 of Greek Law 3900/2010, ‘Rationalization of procedures and expedited administrative trial’, entered into force on

January 1, 2011. Ioannidis, supra note 65 at 120.
89Iliopoulos-Strangas and Koutnatzis, supra note 72 at 554.
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The norm applies also to “executive organs’ omissions despite their obligation to act.”91 This
procedure has great potential for challenging administration acts and omissions, and indeed it has
been used by political parties and NGOs in the migration field in the past.92 Its potential to trigger
preliminary references is further proven by the fact that one of the 2023 references was issued in a
case brought to the Council of State via petition.

E. Internal Factors: The Presence of Altruistic Actors with Relevant Resources
The previous section has concluded that the Greek LOS is not closed, even if there are structural
obstacles to the emergence of migration references. This section turns to the actors of the
mobilization to test the second hypothesis of this study, positing that the absence of EU legal
mobilization is due to a lack of altruistic actors or resources.

Many groups promote migrant rights in Greece. From online reports and conversations with
Greek academics, I could identify eight leading organizations that regularly provide legal support
to migrants:

○ The Greek Refugee Council (GCR)
○ Refugee Support Aegean (RSA)
○ United Nations High Commissioner for Refugees – Greece (UNHCR)
○ Hebrew Immigrant Aid Society – Greece (HIAS)
○ Metadrasi
○ European Council on Refugees and Exiles (ECRE)
○ Greek Helsinki Monitor
○ The Hellenic Action for Human Rights

UNHCR, GCR, and Metadrasi, have played a crucial role during the so-called refugee crisis. From
2015 to 2017, GCR and Metadrasi provided free legal assistance to thousands of asylum applicants
arriving on the Greek islands, under a program partially funded by the European Commission and
coordinated by UNHCR.93 HIAS is an international NGO that operates in different countries to
promote asylum seekers and refugees’ rights. RSA is a rather new organization that has been active
since 2017; its focus on European legal strategies—both EU and ECHR-derived—makes it an
excellent candidate for EU legal mobilization. Remarkably, RSA and GCR are the two

Table 2. Asylum applications in Greece. Source: authors’ elaboration of Eurostat data and AIDA National country report –
Greece90

Number of applications 2013 2014 2015 2016 2017 2018 2019 2020 2021 2022

1st application 7.860 7.585 11.370 49.875 56.940 64.975 74.910 37.860 22.660 29.125

Subsequent application NA NA 1.098 1.238 1.708 1.984 2.369 2.711 5.695 8.245

Total 8.225 9.430 13.205 51.110 58.650 66.965 77.275 40.560 28.355 37.375

90AIDA reports are published every year on the ECRE website. They provide data on asylum subsequent applications for the
years 2015-2020 which are not available on Eurostat.

91Id.
92Dia Anagnostou, Judicial Activism in the Name of the Nation: Reneging on the Integration of Immigrants in Greece, 43 J.

L. SOC. 596, 601 (2016).
93See AIDA Country Report, supra note 80, at Greece 2017, page 48. Notably, when the program ended, the Greek legal aid

system was still unable to cover all the demands. See AIDA Country Report, supra note 80, at Greece 2018, at 16 (reporting
that “[o]ut of a total of 15,355 appeals lodged in 2018, only 3,351 (21.8%) asylum seekers benefited from the state-funded legal
aid scheme”).
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organizations that obtained a preliminary reference from the Council of State in 2023. They are
thus an excellent interviewee to ask: Why not before?

The remaining organizations are a bit different. ECRE is a European network of legal-focused
pro-migrant organizations. They are a reference point for migration lawyers and activists. The
Greek Helsinki Monitor and the Hellenic Action for Human Rights work in the field of minorities
and civil rights, which led them to represent many migration and asylum cases before domestic
and international courts.

This overview presents a wealth of organizations working for migrant rights in Greece.
However, while the presence of a support structure is essential for legal mobilization to happen, it
might not be enough. To mobilize EU law and convince national judges to refer, altruistic actors
need specific resources.

From the outset, it is important to note that migrant rights defenders in Greece have often
operated in crisis mode. While the government was trying to build an asylum system quickly,94

NGOs such as Metadrasi were filling the gaps left by the state, helping the unprecedented number
of people reaching Greece’s borders and islands, often in situations of overcrowding and
underfunding. Since 2019, migration NGOs experienced further difficulties in carrying out their
work because of growing hostility towards them; the UN Special Rapporteur for Human Rights
Defenders noted that “Defenders active in this area, including lawyers and journalists, have been
facing criminalization, intimidation, harassment and smear campaigns.”95

To understand Greek actors’ perceptions, strategies and resources, I relied on interviews with
members of the core legal team of the organizations listed above, for a total of nine interviews. This
was not possible in the case of Metadrasi,96 so I interviewed one of its former lawyers. All the
people that I interviewed were Greek and spoke good English. The interviews were conducted via
video call, except for two interviews conducted by phone. The interviews concerned two main
topics: 1) Whether they have ever asked for a preliminary reference; and 2) Their connections to
EU legal experts and academia. During the interviews, a third issue emerged: their preference for
the ECHR Court. I will address each of these issues in order.

I. Altruistic Actors’ Perceptions of the Preliminary Reference Procedure

Lawyers and NGO members were eager to share the vast experience and knowledge acquired by
defending migrant rights in Greece. However, they had little to say about preliminary references.
Most of them have never tried to obtain a preliminary reference from Greek courts and some of
them never considered this option. When I asked why, they gave me different reasons. Some of
them confirmed that there are difficulties in accessing Greek courts, but they also added that they
didn’t come across an issue that they wanted to submit via preliminary reference; plus, Greek
judges would not refer anyway. Some of them said that they would rather go to the European
Court of Human Rights.

For instance, RSA is one of the organizations that engages more with EU legal strategies.97

Together with GCR, they brought to the Council of State the case that led to the first migration
reference in 2023 regarding Turkey being a safe third country. However, they noted that:

94McDonough and Tsourdi, supra note 38, at 89.
95SPECIAL RAPPORTEUR ON THE SITUATION OF HUMAN RIGHTS DEFENDERS, MARY LAWLOR, REPORT ON THE VISIT TO

GREECE 65 (2023).
96I sent several emails to current and former senior lawyers of the organization, but I never got a reply.
97RSA did so beyond preliminary references: They filed complaints to the EU Commission regarding the definition of

Turkey as a safe third country (RSA, ‘Greece arbitrarily deems Turkey a “safe third country” in flagrant violation of rights’, 1
March 2022, https://rsaegean.org/en/turkey-safe-third-country/) and regarding the incorrect transposition of the Asylum
Procedure Directive and Reception Condition Directive in the Greek legal system (RSA, ‘Asylum seekers in Greece lodge
complaint on infringement of Asylum Directives’, 16 June 2021 https://rsaegean.org/en/asylum-seekers-in-greece-lodge-co
mplaint-on-infringement-of-asylum-directives/).
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[W]ith the exception of safe third country, we wouldn’t necessarily have done this for other
types of cases [ : : : ] We haven’t necessarily done this in other areas to the extent that we may
not have found an issue that needs to be clarified, at least on the specific issues that we’re sort
of working on. But very often we will have arguments that relate to the directives. So, to
disapply domestic provisions, because they’re not in line with the directive directly invoking
provisions of the directive. Also, for Greek judges, that’s not necessarily the easiest thing to
sort of engage with. But indeed, I wouldn’t say that we have systematically incorporated
references in our litigation.98

The other applicant in the case that led to the 2023 migration reference is GCR. They are “the first
and oldest Greek NGO which provides legal assistance to persons in need of international
protection”99 and they are the organization that engaged the most with the preliminary reference
procedure. During the interview, the GCR member mentioned two attempts to obtain a reference,
one in 2014 and another in 2022.100 The 2014 attempt concerned detention, which is decided by
first-instance administrative judges, against whose decision there is no remedy. According to the
interviewee, “it was maybe too much for the first-instance court to send something to
Luxembourg.”101 More generally, the GCR member believes that there is a general reluctance to
refer by Greek courts and in particular by the Greek Council of State, allegedly because migration
“is too close to politically sensitive issues such as borders and national security”; or because the
judges “don’t really feel that they need to do that; they feel capable of replying.”102

One episode corroborated Greek migrant rights defenders’ perception that Greek courts are
reluctant to refer. We must go back to the heated years of the refugee crisis. More specifically, in
2017, when the Council of State delivered its (in)famous decision not to refer regarding the
legitimacy of the EU-Turkey Statement, already mentioned in Section D.II. At that time, the Greek
Asylum Service was declaring inadmissible all the asylum applications submitted by Syrian
nationals, in compliance with the Statement.103 Metadrasi and GCR were in charge of providing
legal aid to asylum seekers on the islands,104 so they started appealing these rejections. According
to a former Metadrasi lawyer, they inserted in each appeal the request to make a preliminary
reference to the CJEU: “We had like three standard paragraphs in the end that we were putting in
our memos.”105 This was confirmed by another lawyer formerly working for GCR on Samos: “It
was almost a template argument that we used in our submissions as GCR.”106

Perhaps unsurprisingly, these template requests for preliminary reference were ignored by the
Asylum Appeals Committees. However, two of the Syrian cases were further appealed and
brought to the Council of State; here the Syrian applicants were represented by two of the best-
known Greek migration lawyers—Giota Massouridou and Marianna Tzeferakou—who reiterated
the request to have the case referred to the CJEU, probably in a more articulated way.107 This time,
the Council of State did not ignore their request but, by a slim majority, refused it nevertheless.

98Interview with RSA member (May 4, 2023).
99Interview with GCR member (May 31, 2023).
100The other one was GCR’s intervention in a case before the Council of State which gave rise to decision 1398/2022. The

text of the judgment does not mention the preliminary reference request.
101Interview with GCR member (May 31, 2023).
102Id.
103Mariana Gkliati, The Application of the EU-Turkey Agreement: A Critical Analysis of the Decisions of the Greek Appeals

Committees, 10 EUR. J. LEGAL STUD. 80, 86 (2017).
104See AIDA Country Report, supra note 80, at Greece 2017, page 48. This was part of a program sponsored by the EU

Commission and UNHCR.
105Interview with Metadrasi former member (Aug. 3 2023).
106Interview with Senior Legal Officer at ECRE (Sept. 19, 2023).
107I tried to contact both lawyers several times but I haven’t managed to secure an interview.
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The Council of State’s decision was eagerly awaited by all migrant rights defenders in Greece,
including legal aid lawyers on the Greek islands. When the news of dismissal arrived on the
islands, it left a lasting impression on the possibility of reaching the CJEU:

We had this feeling that you know, it’s not an open road; in general, that what we were asking
for in most of the cases was rejected. [ : : : ] I think this was especially after the first Syrian
cases when they were rejected by the Council of State. So, I think that after this, you know, all
of us were very disappointed.108

I remember we were all on the islands expecting to see how these cases would be decided, to
see how we continue litigation on the islands. And when the decisions came out in September
2017, I remember that we said: okay, if this is the response of this Council of State, we’ll
continue our litigation to protect people individually at least. I remember this was the feeling
at the time.109

It is relevant to say that, when talking about preliminary references, almost all the interviewees
mentioned the 2017 Council of State’s decision. In NGOs’ account, this decision was a critical
juncture. It shaped their perception of Greek courts, strengthening their conviction that they are
reluctant to refer migration cases:

The discussion at that time in 2017 confirmed this fear that, because migration is such a
political issue, judges are careful. And reluctant. [ : : : ] we knew migration is a very political
area and we knew this can affect judicial action. And we felt that this was confirmed by those
decisions.110

When I asked a GCR member why they thought that the Council of State changed its position and
decided to refer in 2023, they replied that this has to do with political considerations too. First, the
legal issue at stake was different, as it was no longer about the definition of a safe third country but
whether Turkey should be removed from the safe third country list because it does not allow
readmissions. Second, the factual situation was different as there is a considerable number of
Syrians in limbo because they cannot be readmitted. Third, the Council of State realized that the
EU-Turkey Statement was not a solution for Greece, so it should no longer shield it from judicial
review:

To my understanding, back in 2016, there was the idea that the EU-Turkey statement could
be a solution to the refugee crisis in Europe. Now, we don’t have the same understanding
after seven years of applications. I mean, it’s well known that despite the EU-Turkey
statements, the number of applicants that have been indeed readmitted to Turkey is really
low. [ : : : ] So, I think that the Council, the judges, were not feeling so much the stress that
they have to deal with a very hot political issue.111

These interviews give the general feeling that civil society actors see Greek courts as too sensitive to
political considerations and thus willing to shield Greek law from supranational judicial scrutiny.

It is useful to complement these interviews with the view of a Greek administrative judge who
drafted a preliminary reference to the CJEU and was a member of the panel that referred another
question to the CJEU. The court referred ex officio: “[T]he lawyer never proposed to actually refer

108Interview with Metadrasi former member (Aug. 3, 2023).
109Interview with Senior Legal Officer at ECRE (Sept. 19, 2023).
110Interview with Senior Legal Officer at ECRE (Sept. 19, 2023).
111Interview with GCR member (May 31, 2023).
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the case to the CJEU. She had no idea that we were going to do that. She didn’t even think of saying
that there is some problem, some conflict with EU law at that point.”112 I then asked the judge
whether, in Greece, lawyers tend to submit legal memos that can be used as a basis for preliminary
reference requests, and this was the answer:

No, it can be the case before the Council of State. I’m not so sure about that. [ : : : ] Normally
in our cases we don’t get that. [ : : : ] Many of the applicants come with legal aid, so lawyers
are definitely not specialized. They’re just random lawyers who have no idea what they’re
talking about and they make a lot of mistakes, too. So, it’s far, far from actually being able to
draft a preliminary reference. They have much bigger problems with their appeals. And even
specialized lawyers from NGOs usually have a huge backlog, a huge workload. So, they
cannot really spend that kind of energy doing that. They sometimes get somebody to draft a
good legal argument and that is repeated over and over and over again. But it rarely is really a
question of referring something to the CJEU.113

To sum up, we can say that Greek civil society actors have tried to mobilize before the CJEU only
sporadically. One of the reasons lies in migrant right defenders’ perception that Greek judges are
reluctant to refer, in a way similar to what was found by Van Der Pas in the Netherlands.114 Here
in Greece, such conviction seems in part linked to the belief that judges follow politico-strategic
considerations that affect their judicial receptivity. The perception of a closed legal opportunity
structure was strengthened by the 2017 decision of the Council of State, which left a lasting
impression on lawyers and activists. However, this is not all the story, as next subsections
will show.

II. The Lack of EU Legal Expertise

Migrant rights defenders often rely on little financial resources. They have little funding, small
legal teams, and face unfriendly or hostile government policies. Despite all this, from small offices
with one or two lawyers, they manage to mobilize and reach the Court of Justice. This is largely
thanks to their non-material resources, among which the availability of EU legal expertise
occupies a special place. This expertise can be in-house, that is, provided by Eurolawyers among
their staff, but often it is provided for free by external allies, like EU law academics.

EU legal expertise is valuable not only for enhancing litigants’ understanding of EU law and
‘ghostwriting’ preliminary questions.115 EU legal expertise is also indispensable to show openings
in the EU LOS and raise altruistic actors’ legal consciousness. For instance, when the Greek
lawmaker decided that migrants could be detained on public security grounds pending removal,
EU legal experts would understand that this is an opportunity for contestation via the Return
Directive, which does not allow administrative detention for reasons of public security.116

In Greece, there are only three law schools and, at the time of writing, none of them offers a
course in EU migration law. When I asked migrant rights defenders in Greece whether they ever
received help from legal scholars or EU law experts, they replied in the negative. The GCR
member told me:

112Interview with Greek Judge (May 4, 2023).
113Id.
114van der Pas, supra note 17, at 13.
115TOMMASO PAVONE, THE GHOSTWRITERS: LAWYERS AND THE POLITICS BEHIND THE JUDICIAL CONSTRUCTION OF EUROPE

(2022).
116Under the Directive, there are only two valid grounds for migrant detention: risk of absconding or hampering the

removal procedure. See Directive 2008/115/EC of the European Parliament and of the Council of 16 December 2008 on
Common Standards and Procedures in Member States for Returning Illegally Staying Third-Country Nationals, 2008 O.J.
(L 348), art. 15 [hereinafter the Return Directive].
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In the drafting? Not really, because it’s in Greek. And I mean, no, we don’t have the support
of academics from Greece, because they are actually : : : there are not a lot of people that are
dealing with such issues in Greece. [ : : : ] We do have contacts with the Greek academia.
However, the Greek academia, they are not really involved in issues of EU law on asylum.
They are more discussing, you know, more geopolitical issues. So, things that have to do with
integration and the understanding of the refugee phenomenon or things like that; but not as
such, the interpretation of Article 38 on safe third country and blah, blah.117

HIAS confirmed this:

[I]t’s not that we have been approached by people to collaborate. I don’t think anybody has
done this. [ : : : ] Because we don’t have law clinics in Greece. It’s not really a thing either. So, I
would say that we have collaborated more with foreign academics than Greeks.118

During the refugee crisis, time constraints and resources might have played a role in the NGOs’
capacity to think strategically and collaborate with academics. In the words of a Metadrasi lawyer
providing legal aid on one of the Greek hotspot islands during the most difficult years between
2016 and 2017:

I think that the general problem in Greece is that, you know, everything was so massive, so
many cases. So, you didn’t have the time, you know, to spend a lot of time to examine the case
from different angles and aspects. You were supposed to do everything, to react very quickly.
And especially in the border procedure, one day, the applicant was there and the other one,
after the rejection, he disappeared. You didn’t know where they went. So, maybe this also
responds to your question why we didn’t have like a collaboration with academia, because we
didn’t have the time to, we didn’t have the luxury.119

ECRE in the last few years has tried to cover this gap and provides expert opinions to Greek
organizations. According to its member, the NGOs working in Greece have a very good
knowledge of EU law and procedures, but their financial constraints might impact their ability to
get training: Greek lawyers “work under bad conditions” with little access to training and travel to
do networking and exchanges as it is normal in other countries.120

III. The Preference for an Alternative Venue: The ECtHR

Through the interviews, I could detect a last reason for altruistic actors’ lack of engagement with
the CJEU: Their preference for the Strasburg Court, the European Court of Human Rights
(ECtHR). When I asked the Greek Helsinki Monitor whether they have ever tried to persuade a
Greek judge to refer, they replied that they never did, because it was difficult to reach Greek courts;
but they immediately added: “By the way, I’m not even sure that, if we reached somewhere, we
would have gone there. Because we have the case law of the European Court [of Human
Rights].”121 Another experienced migration lawyer told me that, while they represented more than
5000 applicants before the ECtHR, they rarely asked for a reference from Greek judges, as they are
less familiar with the procedure.122

117Interview with GCR member (May 31, 2023).
118Interview with HIAS member (May 15, 2023).
119Interview with Metadrasi member (Aug. 3, 2023).
120Interview with ECRE member (Sept. 19, 2023).
121Interview with a member of the Greek Helsinki Monitor (Feb. 3, 2024).
122Interview with independent lawyer (Feb. 2, 2023).
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While it is common to have lawyers specialized in applications before the ECtHR, and thus less
familiar with other courts, in Greece this seems to be a general attitude. Other interviewees told me
that they see the ECtHR as a “more reachable” court.123

The interview with a staff member of the Greek office of UNHCR confirmed this. They
explained to me that, although in Europe their “judicial engagement” strategy involves intervening
before both European courts, in Greece they mainly focus on the ECtHR.124 Moreover, the general
lack of preliminary references from Greece prevented the UNHCR from filing online submissions
to the CJEU as they do in cases referred from other countries.125

The predilection for the Strasburg Court resonates with Greece’s history of litigation for
migrants and minorities before the ECtHR. Although Greece compared to other countries such as
the UK “lacks a tradition of public interest litigation,”126 it has a long tradition of litigating before
the ECtHR, including for migrant rights. According to Anagnostou, “[i]n Greece, from 2008–2009
onwards, a group of lawyers with a progressive and/or leftist orientation began to systematically
bring migrant-related complaints before domestic courts and in the Strasbourg Court to challenge
restrictive immigration detention practices and highly deficient asylum procedures.”127

Interestingly, in this case, the lack of access to courts and judicial remedies helps lawyers, as
they easily pass the “exhaustion of remedy” condition.128

The ECtHR and the CJEU are not equivalent nor alternative; they have different mandates
and jurisdictions. When it comes to asylum, however, there is a lot of overlap between the two
courts, because the EU asylum legislation is to a great extent derived from international and
human rights law. Thus, looking at the number of ECtHR asylum judgments given in
proceedings against Greece can be revealing; while until 2023 Greece lacked asylum
references, it abounded with cases before the Strasburg Court. According to the DICTA
database on the ETCtHR asylum judgments, among the EU countries, Greece is second only to
France, displayed in Figure 4.129 It is worth noting that, according to the data available, many
of the ECHR cases against Greece pre-date the so-called refugee crisis and the 2017 Council of
State’s decision not to refer, as displayed in Figure 5;130 this excludes that collective actors
went to Strasburg in reaction to Greek courts’ reluctancy to refer, but it is rather a pre-existing
legal strategy.

Why then Greek migrant rights defenders seem to prefer Strasburg over Luxembourg?
Arguably, the ECtHR takes longer to issue a judgment—up to ten years—and, depending on the
issue, it applies equal or lower standards than the CJEU.131 Also in terms of the effectiveness of its

123Interview with HIAS member (Sept. 18, 2023).
124Interview with UNHCR staff member (Apr. 12, 2023).
125Contrary to the ECtHR, the CJEU does not allow amicus curiae or third-party interventions from persons who were not a

party in the national proceedings a quo. For this reason, the UNHCR publishes online its third-party submissions, where
everybody (including CJEU judges) can read them. See UNHCR, Speeches and Statements: UNHCR Interventions before the
Court of Justice of the EU, UNHCRGLOBALWEBSITE (last updated July, 2024), https://www.unhcr.org/publications/unhcr-inte
rventions-court-justice-eu.

126Evangelia Psychogiopoulou, European Courts and the Rights of Migrants and Asylum Seekers in Greece, in RIGHTS AND

COURTS IN PURSUIT OF SOCIAL CHANGE: LEGAL MOBILISATION IN THE MULTI-LEVEL EUROPEAN SYSTEM 129 (Dia Anagnostou
ed., 2014).

127DIA ANAGNOSTOU, THE EUROPEAN CONVENTION OF HUMAN RIGHTS REGIME: REFORM OF IMMIGRATION ANDMINORITY

POLICIES FROM AFAR 115 (2022).
128Id. at 83.
129DICTA: Digital Case Tool on Asylum, available at https://www.dicta.eu/fmi/webd/dicta?homeurl=https://www.dicta.eu.
130However the DICTA database has important limitations: It lists judgments, not pending cases, thus it lacks many

applications filed in the last years which still await a decision.
131See e.g., Victor Davio, Detention in the Hungarian Transit Zones: A Case of Higher Fundamental Rights Protection by EU

Law Vis-à-Vis the ECHR, 3 EUR. L. REV., 393, 393–409 (2022). See generally, Gráinne De Búrca, The Evolution of EU Human
Rights Law, in THE EVOLUTION OF EU LAW 495 (Paul Craig & Gráinne de Búrca eds., 2021) (discussing the relationship
between EU and ECHR standards).
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judgments, the ECtHR lacks the systemic impact of preliminary rulings, which are binding on
all the Member States’ courts. While it is true that the same violation can be sanctioned before
different bodies and through different remedies,132 it is also important to notice that some
claims can be brought only before the CJEU. For instance, the ECtHR cannot rule on the
legitimacy of actions and laws of the EU, as this is not part of the European Convention on
Human Rights.

Many of these ECHR applications have been brought by the lawyers and NGOs that I have
interviewed, and they offered two important insights. First, the ECtHR is better equipped to
address human rights violations with no remedies before domestic courts, contrary to the CJEU.
An eminent example is the case of illegal and violent pushbacks of migrants by sea: The Greek
authorities failed to investigate this practice, leading NGOs to bring “an avalanche” of applications

Figure 4. Judgments decided by the ECtHR in the field of asylum and refugees from 1989 to 2023. Source: DICTA database
elaborated by the author.

132Tan and Gammeltoft-Hansen, supra note 20; Pijnenburg and Pas, supra note 20.
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to the ECtHR.133 A second factor is the high reputation of the ECtHR in Greek legal culture. In the
words of an ECRE member:

I remember even as a child hearing about the European Court of Human Rights in the news
more than the CJEU. And hearing about this ability for a person to go there and remedy their
own personal injustice, and the financial compensation that the Court could grant in the
judgment. [ : : : ] Still now it’s kind of like this, the Court is this almost mythical being that
will save you when Greece fails you. And this is a very common mentality in Greece; that the
Greek state constantly failed Greek people in many ways.134

This is a manifestation of what Tilly calls the “limited repertoire of collective actions”:135 Greek
migration lawyers and NGOs’ preference for Strasbourg over Luxembourg is not always motivated
by strategic considerations, but it is rather engrained in the way in which they have been fighting
for migrant and minority rights for years. They are used to a specific type of international
litigation, which has the advantage of familiarity, and they only recently started experimenting
with different forms of actions.

Figure 5. Applications against Greece brought before the ECtHR in the asylum field. Source: DICTA Database elaborated by
the author.

133Interview with a member of the Greek Helsinki Monitor, 3 February 2024. The ECtHR has communicated 32 of these
applications to the Greek government, thus we expect the judgments soon. More details can be found on the webpage of Racist
Crime Watch, ‘200� παράνoμες επαναπρoωθήσεις περίπoυ 10000 αλλoδαπών ερευνoύν Εισαγγελία Αρείoυ Πάγoυ και
Συνήγoρoς Πoλίτη μετά από πρoσϕυγές τoυ ΕΠΣΕ’ at https://racistcrimeswatch.wordpress.com/2021/07/21/1-1211/.

134Interview with Senior Legal Officer at ECRE (Sept. 19, 2023).
135Charles Tilly, Speaking Your Mind Without Elections, Surveys, or Social Movements, 47 PUB. OP. Q. 461, 463 (1983).
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F. Conclusion: Lack of Access, Lack of Experts, and the Strasburg Predilection
This article investigated Greece’s persistent absence of migration and asylum preliminary
references. Despite being crossed by important migration flows since 2009, Greece’s legal
framework and reception system consistently fall short of EU standards. While EU law and the
preliminary reference procedure theoretically offer avenues for challenging national migration
policies and strengthening migrant rights, these opportunities remained largely theoretical, failing
to materialize in practice. The article raises the crucial question: Why? Is this inertia attributable to
structural impediments, such as issues with judges and norms, or subjective factors involving
lawyers and pro-migrant movements? By analyzing the legal and social context, the article
uncovers notable barriers to accessing courts in Greece. But paradoxically, even when some
avenues existed, stakeholders rarely capitalized on them, missing opportunities to initiate
preliminary references.

The article tested two hypotheses. The first refers to the EU LOS: Have the Greek legal
framework and national courts hampered the ability of movements to mobilize in court and reach
the CJEU? Data suggest that, in general, Greek—administrative—judges are not structurally
reluctant to refer. However, especially in the detention and asylum fields, there are important
obstacles to access to courts that can make it difficult for groups to reach apex courts. Still, there
are procedures, such as article 95 of the Greek Constitution, which can be used to directly reach
the Council of State. Overall, we cannot consider the EU LOS completely closed in Greece, and
thus this hypothesis is confirmed only in part.

The second hypothesis refers to internal factors and posits that actors do not have the necessary
resources to mobilize. Relying on the interviews, the paper traces how actors perceive the EU LOS,
which is important for the mobilization to happen.

What emerges is that, until recently, Greek migrant rights defenders have not relied
systematically on the preliminary reference procedure to contest national law and practices. They
either did not detect situations where EU law could be usefully mobilized before the CJEU, or they
thought that, in any case, Greek judges would be reluctant to refer. This can be due to the lack of a
stable collaboration with EU legal experts and EU law academics, who in other countries have
been crucial promoters of preliminary references. Finally, the interviews revealed a predilection of
Greek migrant rights defenders for the Strasburg court, where they often bring cases. Greek NGOs
have a long tradition of litigating before the ECtHR, while the CJEU remained a rather unfamiliar
court. Overall, these findings suggest that the lack of mobilizing actors’ initiative to seek
preliminary references partly explains the lack of references.

This article contributes to the fields of legal mobilization, strategic litigation, and preliminary
references in three ways. First, it addresses a gap in the literature by examining a case of non-
mobilization, an aspect often overlooked but critical for identifying factors that we take for granted
in positive cases, such as access to courts. Second, the study goes beyond judges alone and
encompasses lawyers and NGOs in its analysis, providing a more comprehensive understanding of
the barriers to legal mobilization. Third, the findings highlight the importance of considering
actors’ perceptions, legal consciousness, and traditional repertoires of action. In contrast to other
Member States, Greece lacks the support of EU legal experts who could guide movements in
utilizing EU legal strategies effectively. This insight underscores the need for greater awareness
and capacity-building initiatives to leverage EU legal mechanisms effectively in Greece’s migrant
rights advocacy efforts. Even if EU law offers rights and legal avenues that can shift the balance of
powers, if such tools remain unused this is to no avail.

Recent events point to possible changes. As mentioned, in 2023, Greek courts finally made two
references in the asylum field. The first was made ex officio by a first-instance court; the second
was referred by the Council of State as the result of a strategic effort by two Greek NGOs: GCR and
RSA. The CJEU judgment in this second case was recently published and supports the view of the
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NGOs.136 As Miller showed for Denmark, positive judgments by the CJEU have the potential to
shape national courts and civil society’s strategies, exposing the power of using EU law to
challenge the status quo.137 In the case of Greece, we still do not know how the CJEU will respond
to the second preliminary reference, but already this first positive judgment might show civil
society actors the potential of EU litigation and that Greek courts are not reluctant to refer, after
all, thus changing their perceptions on judicial receptivity.
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