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Abstract

This paper addresses the specific challenges arising from the monetization of political speech on social media,
and propose a normative argument to extend consumer disclosures to political speech. Political speech enjoys
the highest degree of protection by national constitutions as well as supranational and international charters.
Unlike commercial speech which usuallyenjoy less constitutional protection, political speech is the foundation
of constitutional democracies. The blurring line between political and commercial speech introduces a
new layer of complexity in tackling hidden political advertising. Indeed, political speech is likely to attract
commercial speech inside a broader scope of protection with the result that potential limitations of this kind
of speech would be required to pass a very strict test through the balance with other constitutional safeguards
or legitimate interests according to the criteria of necessity, legitimacy and proportionality. This could also
question the scope of other regulation designed to govern commercial speech like advertising. To this end,
the paper compares regulatory and judicial interpretations adopted in Europe and the United States, and is
structured as follows. In the first part, we explore the content monetization business models (including
influencer marketing) used on social media, and we identify three types of influencer ‘personas’ who are prone
to engage in political speech. The second part looks into the constitutional differences between commercial
and political speech across the Atlantic. The third part provides the normative argument at the intersection
between consumer law and freedom of expression, and the fourth part concludes.
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A. Introduction

The principle of individual liberty is not involved in the doctrine of free trade.!

On February 11, 2020, British parliamentarian Fay Jones tweeted a photo of herself in the
Houses of Parliament. As a young politician with over four thousand followers on Twitter,
she most likely uses the platform to engage with her potential voters, and to increase her political
influence—for example, by reaching more constituents—a social media presence that is not only
common but also very much expected from contemporary politicians. However, what was likely
unexpected was the fact that this particular tweet looked very much like a commercial. The tweet
—since then deleted—read: “Delighted to see Parliament stocking @Radnorhills water! A brilliant
firm in my constituency—employing over 200 people and putting sustainability right at the heart
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of their business. #RadnorHills.” It was later revealed that in early January, Jones had received a
£10,000 donation from the water company referenced in her photo.?

During the same month, Mike Bloomberg’s campaign for the presidency of the United States
started collaborating with Instagram influencers.” For a $150 fee, the Meme 2020 project, led on
behalf of Bloomberg by the Instagram-savvy owner of a well-known Instagram meme account,
started asking various influencers to create content for Bloomberg, in an attempt to increase
his reach and popularity among younger voters on the social media platform.*

The two illustrations point to an emerging question of how to demarcate between political and
commercial communication on social media. Scholars have already addressed the many issues
that surround political advertising on social media, such as the use of platform ad archives,’
or how platform affordances can be used and abused in the context of political advertising.
However, in the aftermath of the Cambridge Analytica incident, social media platforms are trying
to take action against the foul use of their commercial services in the promotion of electoral
interests. In consequence, platforms started taking measures to limit the scope of the influence
of political vehicles of speech in their online space. As an example, Twitter and Facebook imposed
various types of bans on political advertising.®

Even though they are meant to bring clarity on political communication, these bans may,
however, have unexpected adverse effects, especially because they are taking place at a time when
native advertising is permeating public discourse not solely through purchasing ads from a
platform, but through purchasing ads from other individuals. This phenomenon consists of using
people as advertising banners, and it is known as influencer marketing.” In the past five years,
digital marketing has been increasingly turning to influencers—often referred to also as “content
creators”—as relatable and genuine advertisers who can effectively engage with consumers in the
context of social commerce, as citizens/consumers turn to social media for entertainment,
shopping, news, and the opinions of their peers, all shareable or retrievable in and from the same
place. While lucrative and attractive for freelancers who want to use their creative talents for
entertainment through content creation, social media influencing is often affiliated with dangers
arising out of manipulative behavior that has an undisclosed commercial intent. So far, advertising
laws adopted to protect consumers dictate that commercial communication must be disclosed,
and European reforms on platform governance further crystalize disclosure duties—for example,
Article 24 of the Digital Services Act as amended by the European Parliament in January 2022.%
In addition, the monetization of content creation is increasingly receiving attention from

*James Williams, Call for Probe over MP’s Canned Water Tweet, BBC NEws (Feb. 25, 2020), https://www.bbc.com/news/uk-
wales-politics-51616151.

3Taylor Lorenz, Michael Bloomberg’s Campaign Suddenly Drops Memes Everywhere, N.Y. TiMEs (Feb. 13, 2020), https://
www.nytimes.com/2020/02/13/style/michael-bloomberg-memes-jerry-media.html.

“Scott Bixby, Mike Bloomberg Is Paying ‘Influencers’ to Make Him Seem Cool, THE DAILY BEAST (Feb. 7, 2020), https://www.
thedailybeast.com/mike-bloomberg-is-paying-influencers-to-make-him-seem-cool-9.

>Paddy Leerssen et al., Platform ad Archives: Promises and Pitfalls, 8 INTERNET POL’Y REv. (2019), https:/policyreview.info/
articles/analysis/platform-ad-archives-promises-and-pitfalls.

SEmily Stewart, Twitter is Walking into a Minefield with its Political Ads Ban, Vox (Nov. 15, 2019), https://www.vox.com/
recode/2019/11/15/20966908/twitter-political-ad-ban-policies-issue-ads-jack-dorsey.

7Taylor Lorenz, Facebook Says Political Candidates Can Use Sponsored Memes, N. Y. TIMEs (Feb. 14, 2020), https://www.
nytimes.com/2020/02/14/style/facebook-political-memes.html.

8Arunesh Mathur, Arvind Narayanan & Marshini Chetty, Endorsements on Social Media: An Empirical Study of Affiliate
Marketing Disclosures on YouTube and Pinterest, 2 PRoC. ACM HUM.-COMPUT. INTERACT. 1 (2018). See also THE
REGULATION OF SOCIAL MEDIA INFLUENCERS (Catalina Goanta & Sofia Ranchordas eds., 2020); Amendments adopted by
the European Parliament on 20 January 2022 on the proposal for a regulation of the European Parliament and of the
Council on a Single Market For Digital Services (Digital Services Act) and amending Directive 2000/31/EC, COM(2020)
0825. See also Catalina Goanta, Human Ads Beyond Targeted Advertising: Content monetization as the blind spot of the
Digital Services Act, Verfassungsblog (2021), https://verfassungsblog.de/power-dsa-dma-11/.
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regulators around the world,’ for instance in addressing the need to protect vulnerable groups
such as children.'” In the consumer space alone, monetization has led to alarming enforcement
questions, as detection at scale remains very difficult to achieve for public authorities.!! In other
words, while in enforcement practice it may already be difficult to distinguish an ad—which needs
disclosure—from a personal post by a content creator, it is even more challenging to draw a line
between a commercial and a political post.

Political speech enjoys the highest degree of protection by national constitutions, supranational,
and international charters. Unlike commercial speech which usuallyenjoy less constitutional
protection, political speech is the foundation of constitutional democracies. The blurring line
between political and commercial speech introduces a new layer of complexity in tackling hidden
political advertising. Indeed, political speech is likely to attract commercial speech inside a broader
scope of protection with the result that potential limitations of this kind of speech would be required
to pass a very strict test through the balance with other constitutional safeguards or legitimate
interests according to the criteria of necessity, legitimacy, and proportionality. This could also
question the scope of other regulation designed to govern commercial speech like advertising.

This article addresses the specific challenges arising from the monetization of political speech
on social media, and proposes a normative argument to extend consumer disclosures to political
speech. To this end, the article compares regulatory and judicial interpretations adopted in Europe
and the United States, and is structured as follows. In the first part, we explore the content
monetization business models—including influencer marketing—used on social media, and
we identify three types of influencer “personas” who are prone to engage in political speech.
The second part looks into the constitutional differences between commercial and political speech
across the Atlantic. The third part explores the normative view that consumer disclosures, which
may already apply to some types of political speech, could be used even further to alleviate the
dangers of monetization, and the fourth part concludes.

B. Social Media and the Monetization of Political Content

I. General discussion

Called the “modern public square” by the US Supreme Court,'? social media has already ignited a

lot of broad academic debates relating to the nature of this space,' speech freedoms or limita-
tions,'* and intermediary liability,"” just to give a few examples. In recent times, as a reflection

“Emmanuel Dunand, A Bill Passed to Regulate the Videos of Children “Influencers,” WEB24 NEWS (2020), https://www.web24.
news/a/2020/02/a-bill-passed-to-regulate-the-videos-of-children-influencers.html; F.T.C., FTC Seeks Public Comment on its
Endorsement ~ Guides,  https://www.ftc.gov/news-events/press-releases/2020/02/ftc-seeks-public-comment-its-endorsement-
guides (last visited Mar. 10, 2020).

0Allie Volpe, How Parents of Child Influencers Package Their Kids’ Lives for Instagram, THE ATLANTIC (Feb. 28, 2019),
https://www.theatlantic.com/family/archive/2019/02/inside-lives-child-instagram-influencers/583675/.

"Michael Swart et al., Is This An Ad?: Automatically Disclosing Online Endorsements On YouTube With AdIntuition, Proceedings
of the 2020 CHI Conference on Human Factors in Computing Systems: Association for Computing Machinery (Apr. 23, 2020).

12Packingham v. North Carolina, 582 U.S. (2017). See also Packingham v. North Carolina, 131 HARv. L. REv. 233 (2017),
https://harvardlawreview.org/2017/11/packingham-v-north-carolina/.

BNick Reade, Is There a Right to Tweet at Your President Notes, 88 FORDHAM L. REv. 1473 (2019); Samantha Briggs, The
Freedom of Tweets: The Intersection of Government Use of Social Media and Public Forum Doctrine, 52 CoLuM. J.L. & Soc.
Pross. 1 (2018); Micah Telegen, You Can’t Say That: Public Forum Doctrine and Viewpoint Discrimination in the Social Media
Era Notes, 52 U. MIcH. ].L. REFORM i-264 (2018); Elise Berry, Suppression of Free Tweets: How Packingham Impacts the New
Era of Government Social Media and the First Amendment, 9 CONLAWNOW 297 (2017); Liz Grefrath, #LosingTheThread:
Recognizing Assembly Rights in the New Public Forum Notes, 85 BROOK. L. REv. 217 (2019).

YPrank Fagan, Systemic Social Media Regulation, 16 DUKE L. & TECH. REV. 393 (2017); Jack M. Balkin, The Future of Free
Expression in a Digital Age Free Speech and Press in the Digital Age, 36 PEpP. L. REV. 427 (2008).

5Ronald J. Mann & Seth R. Belzley, The Promise of Internet Intermediary Liability, 47 WM. & MARY L. REv. 239 (2005);
Marie Jill Sorensen, Intermediary Platforms - The Contractual Legal Framework, 1 N.J.C.L. 62 (2018).
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of the new complexities brought about by factors such as the very large scale at which social media
platforms operate as well as the implications of data markets, social media dynamics have been
shifting from the classical discourse of the user’s freedom of expression and the moderation of this
content, to more sophisticated supply chains generated by the rising content creation economy.'®
While content moderation has received a lot of public scrutiny, the same cannot be said about the
monetization of content creation. So far, the phenomenon of monetizing content on the Internet
has been mostly analyzed from the perspective of the platforms that operate various advertising
structures, such as Google’s AdSense'® or Facebook’s sponsored posts.'®

Yet there is an emerging category that deserves a more prominent place in discussions relating
to content creation and monetization—content creators. Also called influencers, content creators
are individuals who make content on social media with the hope that they can monetize it in
various ways. So far, influencers have been acknowledged by the growing body of literature on
influencer marketing, consisting of the creation of content on behalf of brands which pay or offer
goods or services in exchange, in the context of disclosing paid advertising. Yet, unlike legacy
media, where the advertising industry has been held to more stringent transparency standards
along the years, influencers often blur the lines between what they believe and what they are paid
to believe. A telling example is the case of Rezo, a German influencer known for funny videos
directed to a young audience, who in May 2019 surprised his followers with a political monologue
in which he vehemently criticized the political promises and actions of the German party
Christian Democratic Union (CDU)." At over 19.5 million views by February 2022, his video
went viral in Germany as well as beyond that, and Rezo enjoyed a reputation boost from this
activity. It is unclear why an influencer like Rezo, previously and subsequently focused on enter-
tainment, would make such a video. One interpretation is that he focused on a specific gain,
whether in the form of being paid to make the video, or knowingly addressing a controversial
message to gain more engagement on the platforms or traction in legacy media. However, it
may very well be that Rezo actually wanted to express his own, true opinion over the political
process in Germany and saw fit to use his Youtube channel as a platform to express this message.

The very fact that the intentions behind such a video remain unclear is worrisome for two reasons.
First, any paid videos, whether by a commercial or non-profit entity, should be accurately disclosed,
according to rules currently in force in Europe as well as in the United States. When influencers take
advantage of the blurry line between what can pass as their opinion, and what is a paid “review,” this
shows the vulnerabilities of disclosure monitoring by consumer authorities and platforms alike.
Second, influencers are increasingly using political messaging as a context of promoting goods or
services. “There’s over 1 trillion dollars in student loan debt and people with outdated education
who can’t even get a job for the student loans they took out ... We need to create a movement
for our generation,” says Jake Paul in one of his Youtube videos.”" At first, this call to action
focused on education policy in the United States seems taken out of the talking points included
in a presidential debate. A better look at the video reveals that it is sponsored. As one of the most

16Rebecca Tushnet, Content Moderation in an Age of Extremes Essay, 10 CASE W. Rsrv. J.L. TECH. & INTERNET 1 (2019);
Kyle Langvardt, Regulating Online Content Moderation, 106 GEo. L. J. 1353 (2017); Evelyn Douek, Facebook’s Oversight Board:
Move Fast with Stable Infrastructure and Humility, 21 N.C.J.L. & TECH. 1 (2019); see Goanta and Ranchordas, supra note 7.

17Ben Kociubinski, Copyright and the Evolving Law of Internet Search - Field v. Google, Inc. and Petfect 10 v. Google, Inc
Legal Update, 12 B.U. J. Sc1. & TECH. L. 372 (2006); Anthony Ciolli, Liability of Web 2.0 Intermediaries under State Consumer
Fraud Statutes: A Case Study, 79 Miss. L.J. 831 (2009); Eric Carnevale, Questions of Copyright in Google’s Image Search:
Development in Perfect 10, Inc. v. Amazon.com, Inc. Legal Update, 14 B.U. J. Sc1. & TEcH. L. 132 (2008).

Y¥Joseph Blass, Algorithmic Advertising Discrimination Notes, 114 Nw. U. L. Rev. 415 (2019); Abby K. Wood & Ann M.
Ravel, Fool Me Once: Regulating Fake News and Other Online Advertising, 91 S. CAL. L. REv. 1223 (2017).

YReza ja lol ey, Die Zerstorung der C.D.U., YOUTUBE (May 18, 2019), https://www.youtube.com/watch?v=4Y11ZQsyuSQ.

XFinancial Freedom Movement, Financial Freedom Movement with Jake Paul, YOUuTUBE (Feb. 12, 2020), https://www.
youtube.com/watch?v=IFclsY5NBlIc.
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Figure 1. Monetization by content creators?!.

well-known influencers in the United States, Jake Paul was paid to promote a financial service
launched by the “Financial Freedom Movement,” consisting of for-profit financial coaching.

1. Business Models and Political Speech

To better understand the interests of content creators, we must first explore their business models
and practices. This is an endeavor often overlooked in legal analyses that have implications for
content monetization. While this is, to a certain extent, understandable, as social media business
models change at a fast pace, not systematizing stakeholders and transactions on social media is
one of the reasons why this economy remains generally obscure to academics and regulators alike.
This section aims to shed light on the business models used by content creators as a much-needed
detailed factual background for the legal analysis to follow.

While the concept of content monetization has been traditionally used to refer to platform-
based advertising structures which use individual channels to display ads, or integrate ads in
user-recommended content, the creative ways in which a regular platform user could make money
online have greatly diversified in the past decade and are in constant change. Taking the viewpoint
of the user engaging in monetization, namely the influencer, we can distinguish different avenues
of gaining income, as explored in Figure 1 and described below:

(i) Revenue from brands (influencer marketing) — Third parties can pay influencers or offer
goods or services in exchange for the creation of native advertising by influencers, or the
sharing of affiliate links through specific interface possibilities such as Instagram or
TikTok’s link in bio and social commerce URLs.**

(ii) Revenue from platforms (ad revenue; channel subscription; tokens; crowdfunding)—
Platforms allow third parties to add their ads to an algorithmically-managed ad library.
For instance, on YouTube, users who want to monetize their content may choose a spe-
cific “ad unit” such as display, overlay, video ads—skippable, non-skippable and bumper

2IGoanta & Wildhaber (2019); Catalina Goanta & Isabelle Wildhaber, In the Business of Influence: Contractual Practices
and Social Media Content Monetisation, 91 Schweizerische Zeitschrift fiir Wirtschafts- und Finanzmarktrecht 346 (2019).

2Manish Singh, TikTok Tests Social Commerce, TECHCRUNCH (Nov. 15, 2019), https://social.techcrunch.com/2019/11/15/
tiktok-link-bio-social-commerce/.
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ads—and sponsored cards.” In addition, some platforms allow users to subscribe to pre-
mium content from creators, or to support them through microtransactions facilitated by
the platform. Using this model, influencers can get income on social media platforms
such as YouTube,** or from their own video streaming platforms. Platform tokens entail
that users viewing content made by influencers can purchase tokens, or alternative
“currencies” which they can spend to support or interact with their favorite creators.
Examples include YouTube’s Super Chat or Super Sticker, that highlight messages when
interacting on live streams,”> or YouNow’s “bar” currency, allowing fans to “purchase
premium gifts that help them further engage with broadcasters and support them.”?
Lastly, through crowdfunding models—also mediated by platforms, for example,
Patreon—influencers can also make money by being supported by their patron peers,
who in turn receive a collection of “perks” against a tiered payment system.

(ili) Unmediated revenue from peers (web monetization)—Creators can also be supported by
their peers through decentralized technologies. An example of such a decentralized infra-
structure which is gaining popularity in this respect is the Web Monetization protocol, a
payment standard which facilitates the receipt of microtransactions by creators from
their supporters without any platform intermediary.?’

(iv) Direct selling—Influencers can also choose to create their own products—also known as
“merch,” or merchandise—and link to their webshops using designated programs such
as YouTube’s “merchandise shelf.”*®

The generous array of possibilities to monetize content on social media has undoubtedly enticed aver-
age social media users to become small-scale entrepreneurs and promote themselves as advertising
vehicles.” Even within the realm of commercial transactions such as e-commerce, content moneti-
zation raises serious concerns that have led to regulatory reform. In the United States, the Federal
Trade Commission (FTC) is looking to review its Endorsement Guides for Advertising—which have
not been updated since 2009*°— whereas in the European Union, the Consumer Omnibus Directive
brought additions to the Unfair Commercial Practices Directive® by blacklisting practices such as the
non-disclosure of advertorials,** or the promotion of fake reviews.** That is mostly due to the fact that
social media users—and especially children—are believed to not always discern hidden advertising,
making them more prone to manipulation for the purpose of commercial gain.**

2 YouTube advertising formats - YouTube Help, https://support.google.com/youtube/answer/2467968 (last visited Nov. 4, 2020).

*How to earn money on YouTube - YouTube Help, https://support.google.com/youtube/answer/72857¢hl=en (last visited
Nov. 4, 2020).

ZPurchase a Super Chat or Super Sticker - Computer - YouTube Help, https://support.google.com/youtube/answer/9178363
(last visited Nov. 4, 2020).

*Partners_faq, YouNow - Broadcast Live, https://www.younow.com/policy/en/partners_faq (last visited Nov. 4, 2020).

2"WEB MONETIZATION, https://webmonetization.org/ (last visited Nov. 4, 2020).

B1d.

YGemma Newlands & Christian Fieseler, #Dreamjob: Navigating Pathways to Success as an Aspiring Instagram Influencer,
in THE REGULATION OF SOCIAL MEDIA INFLUENCERS 167 (Catalina Goanta & Sofia Ranchordaés eds., 2020).

F.T.C., supra note 8.

3Directive 2005/29, of the European Parliament and of the Council of 11 May 2005, Concerning Unfair Business-to-
Consumer Commercial Practices in the Internal Market, 2005/29/EC, 2005 O.]. (L 149).

32UCPD Annex point 23c outlaws practices such as “[s]ubmitting or commissioning another legal or natural person to
submit false consumer reviews or endorsements, or misrepresenting consumer reviews or social endorsements, in order
to promote products.” See also discussions on Annex point 11, C-371/20, Peek & Cloppenburg, ECLI:EU:C:2021:674.

33UCPD Annex point 23b outlaws practices such as “[s]tating that reviews of a product are submitted by consumers who
have actually used or purchased the product without taking reasonable and proportionate steps to check that they originate
from such consumers.”

3*Madeleine de Cock Buning, Life after the European Audiovisual Media Services Directive: Social Media Influencers
Through the Looking-Glass, in THE REGULATION OF SOCIAL MEDIA INFLUENCERS 47 (Catalina Goanta & Sofia
Ranchordas eds., 2020).
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Out of all the business models outlined in Figure 1 and explored above, being sponsored by
brands as part of an influencer marketing campaign raises the most questions. While revenue
from platforms or peers is equally interesting, it does not raise similar issues about the integrity
of the viewpoint explored by a creator, whereas being paid by a company to promote its products
may very well raise integrity issues: Does the creator really like that product, or is it just mere puft?

While the tensions between regulators, platforms, and influencers are far from solved, the rise
of influencers engaging in political speech raises new concerns relating to behavioral manipula-
tion, especially at a time when platforms choose to ban political advertising.*®> A post on social
media clearly labeled as an ad in a platform’s ad library not only makes the nature of the post
more transparent, but this structural labeling can also facilitate more granular monitoring by plat-
forms of public agencies. A post labelled as an ad can clearly be identified by users as advertising,
meaning that a person or a company paid money for the user to see a commercial message.
The move to not allow such posts on Twitter or Facebook is not only leading to the obscuring
of commercial interests but is also pushing political actors to employ or even become social media
influencers. Repeating the exercise of taking the point of view of the influencer, political speech
can overlap with content monetization in various ways, depending on the influencer’s persona:

1. Politicians as Social Media Influencers

Politicians engaging on social media has led to a lot of academic and journalistic scrutiny.*® While
traditionally using their accounts to interact with voters or political competitors, politicians will
increasingly use their platforms to promote the interests of their supporters. This has been seen in
the barter-like action done by British parliamentarian Fay Jones when promoting the products of
one of the companies which donated money to her political campaign. This indirect quid-pro-quo
is not enshrined in one transaction or one contract, but rather consists of different actions that are
determined by one another: A company offers financial support in exchange for visibility from a
politician’s persuasive discourse and policy agenda.

2. Social Media Influencers as Political Opinion Leaders

Influencers can express their political opinions freely in the form of commentary channels and get
ad revenue on the basis of the number of views they generate as well as the specific “ad units” they
use—Platform ads model above. An example in this respect is the video by Rezo as discussed
earlier. Additionally, as revealed in the case of Bloomberg’s campaign, owners of Instagram meme
accounts were directly paid to make content promoting Bloomberg to their audiences, without
disclosing the resulting memes as ads—Influencer marketing model above.

3. Social Media Influencers Turned Politicians
Influencers with political aspirations may nowadays start their careers on YouTube or may shift
from other industries to politics. The case of Brazilian Youtuber Kim Kataguiri, the youngest
person ever elected to the Brazilian Congress,*” still uses AdSense on his YouTube channel, where
he streams discussions from the country’s legislative branch for his over 500,000 followers.*®
In Kataguiri’s case, he even surpassed his initial role as a content creator with political opinions,
as he took political office.

This article does not focus on a particular category of social media influencers, but rather
actions which may be undertaken by any of the categories mentioned above, surrounding the

35Stewart, supra note 5.

3¢Reade, supra note 12.

37Ryan Broderick, YouTubers Will Enter Politics, and if They Do, They’re Probably Going to Win, BuzzFeeD NEws (Oct. 21,
2018), https://www.buzzfeednews.com/article/ryanhatesthis/brazils-congressional-youtubers.

38Kim Kataguiri, YOUTUBE, https://www.youtube.com/user/Tharryify/videos (last visited Nov. 4, 2020).
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monetization of political speech. As long as political content is created and posted on social media
with the intention to obtain a direct or indirect revenue—known as monetized political content—
we believe that novel issues relating to recognizing the fine line between commercial and political
speech will arise.

The following sections thus examine the tensions found at the intersection of constitutional
and unfair commercial practices law, and propose approaches meant to solve these tensions.

C. The Magnetic Effect between Commercial and Political Speech: A Constitutional
Perspective

The rise of social media platforms has challenged the exercise of the right to free speech and its
judicial protection. Constitutional protection afforded by states to freedom of expression is not
uniform and changes across democratic countries. Forms of expression like commercial commu-
nications, which, in some states, fall within the constitutional umbrella of freedom of speech, may
not be given the same relevance in other states.” The different values around free speech as also
conditioned by moral and/or socio-political considerations are the reasons for different degrees of
constitutional protection.*’ As it is deeply affected by cultural factors, free speech is foregrounded
by the changes brought through digital technologies to the social conditions of speech.*! The pos-
sibility to share ideas and opinions on a global scale indeed contributes to promoting the establish-
ment of a democratic culture where any given participant can contribute to and engage in the
communities which they identify with.*? Even if free speech still has a primary role in promoting
democratic values,* this approach to freedom of expression reflects more an earlier iteration of
the Internet of social media platforms, focused on a more collaborative, peer-to-peer connectivity
between platform users. Newer iterations of social media speech—especially on newer platforms
such as TikTok or Snapchat—are less representative of this type of speech, and more characterized
by the new commercial interests created through the amplification of monetized speech.

The phenomenon of social media influencers has questioned the traditional boundaries between
commercial speech and other forms of expression. Commercial speech is generally perceived as a
liberty deserving less degree of protection vis-a-vis forms of expressions aimed to safeguards dem-
ocratic values like political speech.** In other words, when the market economy meets the market-
place of ideas, it is not easy to draft a clear line between the two dimensions. Commercial advertising
is usually considered the core of commercial speech. Nonetheless, it is challenging to define expres-
sions as commercial when they meet political topics or, more generally, topics in the public interest.
As observed by Post, “sometimes advertising is deemed to be public discourse rather than commer-
cial speech, and sometimes expression that would not ordinarily be regarded as advertising is
included within the category of commercial speech.” This is evident in all the cases where com-
mercial speech meets political speech, like in political campaigns.

The theoretical fight is between who believes that commercial speech deserves the same con-
stitutional protection of other forms of expressions and those who believe that this kind of speech
would not deserve constitutional protection or, at least, a lower degree. On one side, commercial
speech is a piece in the democratic puzzles of expressions. In particular, these forms of expression
would allow people to make choices for their own lives, thus, safeguarding democratic systems.

%Ronald A. Cass, Commercial Speech, Constitutionalism, Collective Choice, 56 U. CIN. L. REv. 1317 (1988).

“OMARTIN H. REDISH, THE ADVERSARY FIRST AMENDMENT: FREE EXPRESSION AND THE FOUNDATIONS OF AMERICAN
DEMOCRACY (2013).

4IRONALD ] KROTOSZYNSKI JR, THE FIRST AMENDMENT IN CROSS-CULTURAL PERSPECTIVE (2006).

“Jack M. Balkin, Digital Speech and Democratic Culture: A Theory of Freedom of Expression for the Information Society, 79
N.Y.U. L. REv. 1 (2004).

“Jack M. Balkin, Cultural Democracy and the First Amendment, 110 Nw. U. L. Rev. 1053 (2016).

“ROGER A. SHINER, FREEDOM OF COMMERCIAL EXPRESSION (2003).

“Robert C. Post, The Constitutional Status of Commercial Speech, 48 UCLA L. Rev. 1, 5 (2000).
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Redish would argue that commercial speech could not be distinguished from any category of pro-
tected speech because it can provide information to the public, producing positive effects on their
personal lives and political decisions.*® On the other side, commercial speech would not generate
positive externalities but just feed business purposes oriented on profit maximization. As observed
by Posner, “it seems paradoxical therefore to allow virtually unlimited regulation of the product—its
price, quality, quantity, and the conditions under which it is produced—but to impose a constitu-
tional obstacle, granted, a somewhat porous one, to the regulation of the sales materials for it.”*

The core of the discussion is whether democratic principles protecting free speech can be
extended to the economic realm, and this can contribute to the functioning of democracy.*®
Smolla clarified this point, observing that “[i]f one sees freedom of speech primarily as an aid
to democratic self-governance, commercial speech is likely to be left out in the cold, for it does
not in any obvious or direct way appear to advance the process of democracy.” Indeed, the inter-
section of the market and democracy is not a new phenomenon. For instance, competition rules
have been implemented to ensure media pluralism among traditional media outlets. At the same
time, democratic values affect the market, defining limits to commercial speech through instru-
ments of unfair competition. Therefore, the primary point in question is to understand whether a
system tends to be a system of democratic markets rather than the market of democracy.

The intersection between commercial speech and the political field is crucial to understanding
the boundaries of regulation of these forms of speech and which of the two poles prevail in one
legal system. Beyond these poles, it is possible to observe a tendency towards the attraction of
commercial speech within the field of political speech, thus, elevating the protection of the adver-
tising or commercial communication to the highest constitutional rank between expressions. This
phenomenon, named “magnetic effect,” can explain how the protection of commercial speech
swings between the two poles, creating a hybrid area challenging regulatory interventions.

Therefore, focusing on the constitutional protection of the right to freedom of expression is a pre-
requisite to understanding the margin of protection of influencers’ marketing and the degree of public
intervention in this sector. Within this framework, the European and US experience in this field can
provide useful guidelines concerning the intersection between commercial speech and other forms of
expressions. The debate about how to address influencers’ marketing in the political field cannot leave
aside the constitutional paradigm of protection of speech in capitalist democracies.

I. Commercial Speech Meets Political Speech in the US Framework

It is no mystery that the US Constitution recognizes as paramount the role of free speech by grant-
ing quasi-absolute protection enshrined in the First Amendment.”® At first glance, this broad
frame of protection of the right to free speech would subject all forms of speech to strict scrutiny,
no matter their content or intention, speaker or recipient. Instead, a closer look can show how
there is at least one area of expressions enjoying a lower degree of protection in the US constitu-
tional framework. More specifically, this is the field of commercial speech.

The caselaw of the Supreme Court can provide several clues on the degree of protection of
commercial speech.’! Indeed, unlike in the European framework, the Supreme Court has dealt

4Martin H. Redish, The First Amendment in the Marketplace: Commercial Speech and the Values of Free Expression, 39
GEO. WaSH. L. REv. 429 (1971).

“’Richard A. Posner, Free Speech in an Economic Perspective, 20 SUFFOLK U. L. REv. 1, 40 (1986).

“8J0ANNA KRZEMINSKA-VAMVAKA, FREEDOM OF COMMERCIAL SPEECH IN EUROPE (2008).

“RODNEY A. SMOLLA, THE FIRST AMENDMENT: FREEDOM OF EXPRESSION, REGULATION OF MASs MEDIA, FREEDOM OF
RELIGION (1999).

OTHE FrEE SPEECH CENTURY (Geoffrey R. Stone & Lee C. Bollinger eds., 2019).

S1Bruce E. H. Johnson & Kiu H. Youm, Commercial Speech and Free Expression: The United States and Europe Compared, 2
J. INT’L MEDIA & ENT. L. 160 (2009).
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with commercial speech since the first half of the last century.” In Valentine v. Chrestensen,> the
Court denied that the First Amendment protects the advertising of a visit to a private submarine.
Indeed, it is true that the First Amendment grants a broad framework of protection to the right to
free speech, but it does not extend to “purely commercial advertising.” This decision shows that
commercial speech was considered outside the constitutional umbrella of the First Amendment so
that it was nothing more than a business activity subject to potential public interventions. This
decision was, however, the result of the New Deal period represented by the expansion of the
regulatory state in the aftermath of Lochner v. New York.>* Nothing changed for twenty years,
as also confirmed by the judgment of the Supreme Court in Cammarano v. US.>® The classic def-
inition of commercial expressions is about speech that “does no more than propose a commercial
transaction.”*® Emerson, indeed, considered commercial speech within the system of commerce
and outside that of free speech or democracy.”” Likewise, Meiklejohn shares a similar view con-
sidering commercial speech as outside democratic values and the political idea of self-govern-
ment.”® In other words, commercial communications would belong to a different legal
dimension involving property rights rather than free speech.

Nevertheless, in New York v. Sullivan, the Court clarifies, inter alia, that the commercial news-
paper does not make its content, including advertisements discussing public issues, as commercial
speech.”” From this point, the Supreme Court followed a different orientation. In Bigelow v.
Virginia,®® the commercial nature of an advertisement message was not enough to exclude the
constitutional protection of the right to free speech. This case was the first recognition of the con-
stitutional protection of commercial speech in the US system, but still it was just a first attempt.
The Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council case was the true
turning point in the field of commercial speech.®’ In this case, the mere economic nature of the
message does not automatically exclude speakers or recipients from constitutional protection.
According to Justice Blackmun, commercial speech would promote the free flow of commercial
information that may be of “general public interest.” Therefore, the constitutional protection of
commercial speech would be the result of the essential role of the information flow in democratic
societies. In other words, the Supreme Court also acknowledges that commercial speech can sup-
port democratic values by ensuring that economic decisions are taken consciously. This move-
ment from market to democracy seemed to signal a new wave of constitutional protection for
commercial speech.

Nonetheless, a following decision defined “commercial speech a limited measure of protection,
commensurate with its subordinate position in the scale of First Amendment values.”®* The case
Central Hudson Gas Corp v. Public Service Commission confirmed this trend.®> This decision has
become famous for the so-called “Central Hudson Test” built on a four-step commercial speech
analysis.®* In particular, the test is based on verifying the protection of the expressions in question
under the First Amendment: The governmental interest to restrict free speech, the ability of public
rules to protect a specific interest, and the necessity and proportionality of the public intervention

52See, e.g., Murdock v. Pennsylvania, 319 U.S. 105 (1943); Thomas v. Collins, 323 U.S. 516 (1945).

3Valentine v. Chrestensen, 316 U.S. 52 (1942).

54Lochner v. New York, 198 U.S. 45 (1905). See Cass Sunstein, Constitutionalism after the New Deal, 101 HARV. L. REv. 421
(1987).

35Cammarano v. United States, 358 U.S. 498 (1959).

56pittsburgh Press Co. v. Human Relations Comm’n, 413 U.S. 376, 385 (1973).

57THOMAS 1. EMERSON, THE SYSTEM OF FREEDOM OF EXPRESSION (1970).

58 ALEXANDER MEIKLEJOHN, FREE SPEECH AND ITS RELATION TO SELE-GOVERNMENT (1948).

*New York Times Co. v. Sullivan, 376 U.S. 254 (1964).

0Bigelow v. Virginia, 421 U.S. 809 (1975).

1Virginia State Bd. of Pharmacy v. Va. Citizens Cons. Council, Inc., 425 U.S. 748 (1976).

%2QOhralik v. Ohio St. Bar Ass’n, 436 U.S. 447, 456 (1978). See also Bates v. State Bar of Ariz., 433 U.S. 350 (1977).

%Central Hudson Gas Corp. v. Public Serv. Comm’n, 447 U.S. 597 (1980).

SMARTIN H. REDISH, MONEY TALKS: SPEECH, ECONOMIC POWER, AND THE VALUES OF DEMOCRACY (2000).
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in relation to the interest to protect.®> On the one hand, this approach could paternalize commer-
cial speech, opening the doors towards broad margins of public intervention.®® On the other hand,
this case does not recognize absolute discretion in regulating commercial speech. Indeed, public
interventions are limited by criteria reducing the influence of speech regulation.” It is not by
chance that this period has been defined as an “era of uncertainty.”

From that moment, the Supreme Court has expanded the boundaries of commercial speech.®
In Sorrell v. IMS Health,”® the Supreme Court addressed a case of discrimination against commer-
cial speech applying strict scrutiny. In this case, regulation affected speech concerning prescription
drugs coming from nonmanufacturer and manufacturers. This decision led to the recognition of a
different level of protection of the right to free speech based just on the speaker’s commercial
motivation.”! Despite this case, which can be considered peculiar, it cannot be ignored that com-
mercial speech still enjoys a lower degree of protection when compared to other expressions, espe-
cially political speech.”?

Even if commercial speech does not enjoy the same constitutional protection of other forms of
expression, nevertheless its protection tends to increase when cases also involve political matters.
It is possible to observe that the Supreme Court has explicitly dealt with cases at the intersection
between commercial and political speech. Concerning corporate political speech, in First National
Bank of Boston v. Bellotti,” the Court invalidated a Massachusetts law banning investments from
influencing the electoral body adopting a content-based approach which does not focus on the
speaker but on the message. While, on the one hand, this decision recognizes the role of corpo-
rations in the public debate, on the other hand, it contributes to blurring the line between com-
mercial and non-commercial speech for political purposes. The result of this approach is that
corporate speech tends to be absorbed by the higher safeguards protecting non-commercial
speech.

Even outside the framework of strictly-political speech, the case In re Primus showed how the
protection of commercial speech could be extended when it meets expressions in the public inter-
est. In the case in question, the expressions of a lawyer informing clients about the availability of
the legal services provided by the American Civil Liberties Union were considered to be of a politi-
cal nature, thus, requiring more precision in public interventions restrictions.”* This approach was
also adopted in Riley v. Nat’l Fed’n of the Blind.® In a case involving the imposition of a “rea-
sonable fee” for the solicitation of charitable contributions, the Supreme Court held that “even
assuming that the mandated speech, in the abstract, is merely ‘commercial’, it does not retain
its commercial character when it is inextricably intertwined with the otherwise fully protected

%The Supreme Court applied the Central Hudson test in several cases. See, inter alia, Bolger v. Young Drug Products Corp.,
463 U.S. 60 (1983); Posadas de Puerto Rico Assocs. v. Tourism Co. of Puerto Rico, 478 U.S. 328 (1986); United States v. Edge
Broadcasting Co., 509 U.S. 418 (1993).

%Daniel Hays Lowenstein, “Too Much Puff”: Persuasion, Paternalism, and Commercial Speech, 56 U. CIN. L. REv. 1205
(1988).

7C. Edwin Baker, The First Amendment and Commercial Speech, 84 IND. L.J. 981 (2009).

%8STEVEN G. BRODY & BRUCE E.H. JOHNSON, ADVERTISING AND COMMERCIAL SPEECH: A FIRST AMENDMENT GUIDE (2008).

%See Tbanez v. Fla. Dep’t of Bus. & Prof. Reg., Bd. of Accountancy 512 U.S. 136 (1994); Rubin v. Coors Brewing Co., 514
U.S. 476 (1995); Liquormart v. R. I. 517 U.S. 484 (1996); Greater New Orleans Broad. Ass'n v. United States, 527 U.S. 173
(1999); Lorillard v. Reilly, 533 U.S. 525 (2001).

70Sorrell v. IMS Health, 564 U.S. 552 (2011).

7IMartin H. Redish & Kelsey B. Shust, The Right of Publicity and the First Amendment in the Modern Age of Commercial
Speech, 56 WM. & MARY L. REv. 1443 (2015).

?Martin H. Redish, Commercial Speech and the Values of Free Expression, CATO INSTITUTE (Jun. 19, 2017), https://www.
cato.org/publications/policy-analysis/commercial-speech-values-free-expression.

73First Nat'l Bank v. Bellotti, 435 U.S. 765 (1978).

74In re Primus, 436 U.S. 412 (1978).
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speech involved in charitable solicitations, and thus the mandated speech is subject to the test for
fully protected expression, not the more deferential commercial speech principles.””

Likewise, in Nike, Inc. v. Kasky,”” the Supreme Court addressed a case involving the degree of
protection for non-commercial messages by press releases and promotional materials. In other
words, the question was whether the statements of a business entity involved in public debate
should be considered as commercial speech because they could affect consumers’ opinions
and, therefore, their purchasing habits. Although the case was settled after the Supreme Court
returned the issue to the California courts for procedural reasons, Justice Breyer clarified in
his dissenting opinion that the case in question would have involved the freedom to speak about
public matters in public debate. According to Edwin Baker, free speech consists of the exercise of
an individual freedom. Consequently, speech by business entities cannot be considered an exercise
of liberty because of their business focus on profit maximization.”® In other words, commercial
advertising does not contribute to public discourse but just to feed the economic interest of the
business, rectius speaker. Post also supported that commercial speech would fail to protect the
First Amendment speaker-centric value.”” Nevertheless, he focuses more on the “participatory”
model of democratic self-governance, observing how commercial speech should also be defined
by reference to constitutional values. Therefore, it is not just a matter of speech qualification,
speaker, or recipient, but also of the intersection between commercial speech and constitutional
values or the public interest.

This argument is crucial to understand how the values of free speech shape the definition of
commercial speech and how much the notion of public discourse can influence the boundaries of
protection and public interventions. So far, the analysis of the Supreme Court case law has shown
an increasing extension of the limits of commercial speech within the constitutional framework of
the First Amendment and an increasing magnetic force of political speech vis-a-vis commercial
speech. From a first phase of marginalization, commercial speech has also been recognized as a
public interest matter consisting of the right to be informed. The constitutional influence of politi-
cal speech on the protection of commercial speech can also be analyzed when moving from the US
framework to the European protection of freedom of expression.

Il. Commercial Speech Meets Political Speech in the European Framework

The debate about commercial speech in Europe has not captured the same degree of attention.
Indeed, in the European framework, there is not a commercial speech doctrine like on the other
side of the Atlantic.%

In Europe, freedom of expression can be observed from three different perspectives. First, from
the perspective of international law when looking at the framework of the Council of Europe and
the European Convention on Human Rights.®! Second, the protection of freedom of expression is
also enshrined at the EU level in the Charter of Fundamental Rights of the European Union.**
Third, national constitutions of each state protect freedom of expression despite some differences.
It is worth focusing the attention on the Council of Europe and the Union framework to provide a
comparative perspective with the US approach and caselaw of the US Supreme Court in the inter-
section between commercial and political speech.

7°Id. at 782.

77Nike, Inc. v. Kasky, 539 U.S. 654 (2003).

78C. Edwin Baker, Scope of the First Amendment Freedom of Speech, 25 UCLA L. Rev. 964 (1978).
7Post, supra note 44.

80ERIC BARENDT, FREEDOM OF SPEECH (2005).

81European Convention on Human Rights (ECHR) (1950).

82Charter of Fundamental Rights of the European Union, 2012 O.]. C 326/391 [hereinafter Charter].
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Unlike in the US framework, the limitation to the right to freedom of expression is explicit.%?
This fundamental right, as interpreted by the caselaw of the ECtHR and EC]J, can be subject to
limitations when balanced with the protection of other fundamental rights.** Nevertheless, this
consideration does not mean that the right to free speech in Europe is not based on liberal roots
as also shown by the first decision of the ECtHR on freedom of expression.®”

Within this framework, political expressions usually enjoy the highest degree of protection,
higher than commercial speech. As observed by the Strasbourg Court, when political speech is
involved, states cannot exercise a broad degree of discretion in regulating this kind of speech.®®
Indeed, restrictions should be “narrowly interpreted and the necessity for any restrictions must be
convincingly established.”®” Other forms of expression, especially commercial speech, leave a mar-
gin of appreciation to public authorities because states would be in a better position to balance
fundamental rights and pursue legitimate interests at the national level.®

When focusing on commercial speech, the starting point is the decision in X and Church of
Scientology v. Sweden.*® In this case, the former European Commission on Human Rights
addressed a case involving a national injunction against the Swedish Scientology Church for mis-
leading advertising concerning a device called “E-meter.” Beyond the fact that this case was the
first opportunity to address the issues of commercial speech in Europe, it is worth focusing on how
the Commission distinguished between information advertisements concerning religious matters
and commercial advertisements about the offering of goods and services. The Commission
acknowledged that, when religious speech meets commercial advertisements for the sale of goods
for commercial purposes, these statements do not enjoy the protection granted to religious state-
ments. Even more importantly, according to the Commission, the Swedish government had the
authority to restrict this form of expression because Article 10(2) should be interpreted less strictly
when commercial speech is involved. Nevertheless, commercial speech would enjoy constitutional
protection, but “the level of protection must be less than that accorded to the expression of “politi-
cal’ ideas, in the broadest sense, with which the values underpinning the concept of freedom of
expression in the Convention are chiefly concerned.” In other words, like in the US constitu-
tional framework, commercial speech enjoys constitutional protection but with a lower degree.

Some years later in Casado Coca v. Spain,’® the Strasbourg Court clarified the boundaries of
commercial communications in the European framework. The opportunities came from an
administrative sanction to a lawyer for advertising legal services. The Court underlined the role
of advertising as a channel for citizens to be aware of the characteristics of goods and services.
Nonetheless, despite this critical role, commercial speech can be subject to restrictions, especially
to tackle unfair competition and misleading advertising. Even beyond this framework, commercial
speech can also be restricted when truthful messages are involved “to ensure respect for the rights
of others or owing to the special circumstances of particular business activities and professions.”?
In this case, the sanction was not considered a disproportionate interference with commercial
freedom of expression violating Article 10. Indeed, the Strasbourg Court clarified that “Article

830reste Pollicino & Marco Bassini, Free Speech, Defamation and the Limits to Freedom of Expression in the EU: A
Comparative Analysis, in RESEARCH HANDBOOK ON EU INTERNET LAW (Andrej Savin & Jan Trzaskowski eds., 2014).

84ECHR art. 10(2), 17; Charter, art. 52, 54.

8Handyside v. United Kingdom, 1 Eur. Ct. H.R. 737 (1976), https://hudoc.echr.coe.int/eng?i=001-57499; Jersild v.
Denmark, 19 Eur. Ct. HR. 1 (1994), https://hudoc.echr.coe.int/eng?i=001-57891.

8See, e.g., Lingens v. Austria, 8 Eur. Ct. H.R. 103 (1986), https://hudoc.echr.coe.int/eng?i=001-57523; Surek v. Turkey
(No. 1), 8 Eur. Ct. H.R. (1999), https://hudoc.echr.coe.int/eng?i=001-58279.

87Thorgeirson (Thorheir) v. Iceland, 14 Eur. Ct. H.R. 843, 863 (1992), https://hudoc.echr.coe.int/eng?i=001-57795.

%Jacubowski v. Germany, 19 Eur. Ct. HR. 64 (1995), https://hudoc.echr.coe.int/eng?i=001-57879.

89X and Church of Scientology v. Sweden, Eur. Ct. H.R. No. 7805/77 (1979), https://hudoc.echr.coe.int/eng?i=001-73995.

O1d.

ICasado Coca v. Spain, 18 Eur. Ct. H.R. 1, (1994), https://hudoc.echr.coe.int/eng?i=001-57866.
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10 does not apply solely to certain types of information or ideas or forms of expression, in par-
ticular, those of a political nature; it also encompasses artistic expression, information of a com-
mercial nature.” Yet, national authorities enjoy a broad margin of discretion in dealing with unfair
competition ¥4 advertising rather other forms of speech.”

The Strasbourg Court had the opportunity to address the intersection between commercial
speech and other forms of expressions. In Barthold v. Germany,’* a veterinarians’ association
charged one member with a violation of the Rules of Professional Conduct and the Unfair
Competition Act for its statement in a newspaper. The Court recognized a violation of freedom
of expression because the injunction does not strike a fair balance failing to take into consideration
the role of the press. It is not always possible to distinguish information, opinion, and advertising
elements. Likewise, in Stambuk v. Germany,”” the fine imposed on an ophthalmologist for the
publication of a newspaper about a new laser operation technique and its success was a violation
of freedom of expression as protected by Article 10. The Court observed that advertising plays a
crucial role for citizens so that truthful advertising should be subject to strict scrutiny.’® This is
because, in the case in question, the press informed the public about a matter of public interest “in
a language and manner of presentation destined to inform a general public.”®” In other words, the
Strasbourg Court did not focus on the potential nature of the content in question but the article’s
informative effect over recipients.

In Markt Intern & Beerrmann v. Germany,’® the Court dealt with a multifaceted case deriving
from a national injunction on a publishing firm’s editor-in-chief for unfair competition against the
promotion of the interest of small and medium businesses vis-a-vis large-scale business entities.
The Court did not recognize a violation of freedom of expression in this case. Among the reasons
was that these anticompetitive behaviors have not reached the general public but just a limited
number of traders, rectius recipients. Indeed, the Strasbourg Court underlined that in “a market
economy an undertaking which seeks to set up a business inevitably exposes itself to close scrutiny
of its practices by its competitors. Its commercial strategy and the manner in which it honors its
commitments may give rise to criticism on the part of consumers and the specialized press ...
However, even the publication of items which are true and describe real events may under certain
circumstances be prohibited.”” It is clear how, in this case, the Court approached the restriction in
question as a matter of commercial speech without that public relevance that could have led to
consider the publication in question as non-commercial speech. Likewise, the Strasbourg Court
addressed another case involving unfair competition in Germany. In Jacubowski v. Germany,'*
the publication of a press release by an employee in its news network concerning the reorgani-
zation of personnel—which also commented upon the applicant’s qualifications and his perfor-
mance as a journalist and managing director—was not considered a form of expression deserving
more protection to reduce the margin of appreciation of public authorities in interfering with this
kind of speech. Like in the previous case, the publication did not involve either the public or a
subject of public interest, thus leaving the Strasbourg Court free to refer to the states’ margin of
appreciation.

%3See, e.g., Jacubowski v. Germany, 19 Eur. Ct. H.R. 64 (1995), https://hudoc.echr.coe.int/eng?i=001-57879; Krone Verlag
GmbH & Co. v. Austria, 36 Eur. Ct. H.R. 57 (2003), https://hudoc.echr.coe.int/eng?i=001-5667.

%4Barthold v. Germany, 7 Eur. Ct. H.R. 383 (1985), https://hudoc.echr.coe.int/eng?i=001-57432.

%Stambuk v. Germany, 37 Eur. Ct. H.R. 42 (2002), https://hudoc.echr.coe.int/eng?i=001-60687.

%1d. at 39. In Casado Coca, the strict scrutiny did not apply to lawyers advertising. The Court instead applied it to doctor
advertising in Stambuk. According to the Strasbourg Court, this distinction would be justified by the differences between
professional principles in legal profession and the medical profession between European States.

YId. at 46.

%Markt Intern & Beermann v. Germany, 12 Eur. Ct. HR. 161 (1989), https://hudoc.echr.coe.int/eng?i=001-57648.

#Id. at 35.

1007acubowski v. Germany, 19 Eur. Ct. H.R. 64 (1995), https://hudoc.echr.coe.int/eng?i=001-57879.
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The relevance of the public interest in the field of commercial speech was more evident in
Hertel v. Switzerland.'*! In this case, the national injunction concerned the findings of a scientist
published in a lay magazine. The Strasbourg Court went beyond the qualification of these expres-
sions as purely commercial statements. The Court acknowledged that the article on microwaves
should be framed in a debate affecting the general interest—for example, public health—thus
deserving strict scrutiny. In Herbai v. Hungary,'" the applicant launched a knowledge-sharing
website about human resources management with publications and events. The applicant’s
employer terminated the contract, claiming a breach of confidentiality standard and an infringe-
ment of its economic interests. Once the Strasbourg Court recognized that commercial speech
leaves a broad margin of discretion to public authorities, the Court applied a higher scrutiny, find-
ing a violation of freedom of expression by national authorities which had excluded the aforemen-
tioned expression from constitutional protection just because of their commercial nature and
without taking into account their public interest.

The intersection between commercial speech and other forms of commercial speech seems
even self-evident when focusing on Vgt Verein Gegen Tierfabriken v. Switzerland,'®® where an
animal rights association planned to advertise a campaign to encourage people to reduce their
consumption of meat. In this case, although the Court recognized a broad margin of discretion
of domestic authorities to restrict commercial speech, this kind of advertising was a non-
commercial expression because there was no persuasion to change the purchasing habits of
consumers, just capture their attention on a controversial topic. Therefore, because the advertising
was of a political nature, the authority of discretion should be considered more limited rather than
in cases of mere commercial speech and, therefore, the prohibition was considered a dispropor-
tionate interference with freedom of expression. Likewise, in Lehideux and Isorni v. France,'* the
publication of a newspaper advertisement concerning World War II crimes was considered a pro-
motion of the historical debate protected by strict scrutiny. The Strasbourg Court underlined that
the freedom of expression also covers “information or ideas that are favorably received or regarded
as a matter of indifference, but also to those that offend, shock, or disturb.”!%°

Nevertheless, this public interest approach was questioned in other decisions. In the case of
Demuth v. Switzerland,'% the Strasbourg Court showed a different approach to the intersection
between commercial and non-commercial speech. The case involved expressions on a television
program concerning not only cars but issues of public interest such as energy and environmental
issues. Despite the lack of purely commercial interest, the Court did not underline the importance
of the expressions for the public interest but focused on the purposes of the company’s advertising.
The Court underlined that the aim of the transmission was commercial and, therefore, a lower
degree of protection should apply. In a similar case involving an organization advocating for ani-
mal rights, the Court instead took into consideration the public interest. In Peta Deutschland v.
Germany,'" the case concerned an advertising campaign against battery animal-farming called
“The Holocaust on your plate.” The advertising in question involved topics of public interest like
animal and environmental protection. Therefore, the Court applied strict scrutiny to assess the
interference with freedom of expression. Nevertheless, the balance with other fundamental rights,
in particular human dignity, has led the Court to consider the public interference in the case in
question as proportionate, thus without recognizing a violation of Article 10.

101 ertel v. Switzerland, 28 Eur. Ct. H.R. 534 (1999), https:/ /hudoc.echr.coe.int/eng?i=001-59366. Nevertheless, a following
case concerning statements of public interests in a consumer TV program was not subject to strict scrutiny but treated as
commercial speech justifying a broader intervention by public authorities. See SRG v. Switzerland, App. No. 34124/06 (2001).

102Herbai v. Hungary, App. No. 11608/15 (May 2, 2020), https://hudoc.echr.coe.int/spa?i=001-197216.

103ygt Verein Gegen Tierfabriken v. Switzerland, 34 Eur. Ct. H.R. 4 (2002), https://hudoc.echr.coe.int/eng?i=001-93265.

104 ehideux and Isorni v. France, 30 Eur. Ct. H.R. 665 (2000), https://hudoc.echr.coe.int/eng?i=001-58245.

1% Handyside, 1 Eur. Ct. HR. at para. 49.

1%6Demuth v. Switzerland, 38 Eur. Ct. H.R. 20 (2002), https://hudoc.echr.coe.int/eng?i=001-60724.

107peta Deutschland v. Germany, App. No. 43481/09 (Nov. 8, 2012), =https://hudoc.echr.coe.int/fre?i=002-7302.
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In Animal Defenders International v. the United Kingdom,'% the Strasbourg Court seems to
have adopted once again a restrictive approach even in the field of political speech in a case con-
cerning the keeping and exhibition of primates and their use in television advertising. The appli-
cant maintained that the prohibition was disproportionate because it prohibited paid “political”
advertising by social advocacy groups outside of electoral periods. Nonetheless, the Court did not
recognize a violation of Article 10 because the ban on political advertising can protect the dem-
ocratic debate and avoid distortion by powerful financial groups able to influence the media.
Likewise, in Remuszko v. Poland,'” the Court recognized that the advertisement of a book can
contribute to promoting a debate in the public interest, such as the mission of the press in
Polish society. However, even in this case the Court looked at the aims of the publication whose
scope was essentially directed to promote the distribution and sales of his book. In Mouvement
Raélien Suisse v. Switzerland,''® the Strasbourg Court addressed a religious poster campaign.
According to the Court, the poster campaign in question sought mainly to draw the attention
of the public to their websites, where there were just incidentally social or political ideas. The
Court takes the view that the type of speech in question is not political because the main aim
of the website in question is to draw people to the cause of the applicant association and not
to address matters of political debate in Switzerland. Even if the applicant association’s speech
falls outside the commercial advertising context, it is nevertheless closer to commercial speech
than to political speech per se, as it has a certain proselytizing function. The state’s margin of
appreciation is therefore broader.

Within this framework, it is not easy to outline a clear commercial speech doctrine in Europe.
This is mainly the result of the specific focus of the Strasbourg Court influenced by cases in ques-
tion and the inter partes effects of its decision. Nevertheless, it is possible to define some patterns.
First, it is possible to observe that, like in the US framework, the Court addressed very similar
issues in the field of commercial speech, like professional advertising and corporate speech.
Second, the cases have also shown that commercial speech enjoys a lower degree of protection,
thus, leaving public authorities a wide margin of appreciation when commercial expression is
involved.!!! Third, and even more importantly, the Strasbourg Court has dealt with many cases
involving the intersection between commercial and political speech. In these cases, like in the US
framework, courts have attracted commercial speech in the protection of political speech. This
magnetic effect is positive for those who believe that commercial speech can foster democratic
values. On the opposite, such attraction could lead to troubling results limiting the interferences
of public actors just because commercial speech hides itself beyond public interest’s narrative.

D. Monetized Political Speech: Where Market Meets Democracy

So far, we looked at the constitutional balance between political and commercial speech to deter-
mine which type of expressions can be more prone to limitations, such as those stemming out of
mandatory norms embodying public interest. One way of looking at public interest when com-
mercial intent is involved is to consider how fair commercial practices are, and to what extent they
are prone to manipulating consumer behavior. As we indicated before, influencer marketing is a
timely and suitable vehicle for political advertising, and this development warrants a closer look at
the disclosures made in this process. This section puts forth the argument that political speech
made with the commercial intent of obtaining financial gain should fall under the ambit of

108 Animal Defenders International v. the United Kingdom, App. No. 48876/08 (Apr. 22, 2013), https://hudoc.echr.coe.int/
fre?i=002-7454.

109Remuszko v. Poland, App. No. 1562/10 (Jul. 16, 2013), https://hudoc.echr.coe.int/fre?i=001-122373.

10Mouvement Raélien Suisse v. Switzerland, App. No. 16354/06 (Jul. 13, 2012), https://hudoc.echr.coe.int/fre?i=002-5569.

Maya Hertig Randall, Commercial Speech under the European Convention on Human Rights: Subordinate or Equal?, 6
HuMm. RTs. L. REV. 53 (2006).
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consumer protection disclosure rules, the violation of which can be interpreted as an unfair com-
mercial practice.'!?

There are strong discrepancies between the way in which US and EU law deal with unfairness
in business practices: The EU has a cohesive—albeit very open to interpretation—framework sur-
rounding unfair commercial practices as regulated in a maximum harmonization directive, which
has a black list, as well as consistent interpretations from the Court of Justice of the European
Union (CJEU). The US has shaped a somewhat inconsistent fairness doctrine based on caselaw
and further shaped by the FTC. Consumer protection rules in the EU have a mandatory nature, in
light of consumer protection regulation being adopted on the basis of Article 114 of the Treaty on
the Functioning of the European Union (TFEU), as a way to further the internal market by pro-
viding consumers with a high standard of protection. In the US, case law has not led to a general
prohibition against unfair competition of the same nature. Still, similarities can be observed as
well: The average consumer test is used in both jurisdictions to determine when practices are
unfair.!'?

In the United States, unfair competition or unfair commercial practices are not subject to a
harmonized regulatory framework, but the landscape has been rather defined as “courts try[ing]
to stop people from playing dirty tricks.”!'* To consolidate existing case law and provide adver-
tisers with a cohesive framework of good practices, the Federal Trade Commission drafted the
Guides Concerning the Use of Endorsements and Testimonials in Advertising,'"> which will
be revisited after a request for public comments.!'® The most important element of the Guides
relates to the disclosure of material connections which may exist between a marketer and an
endorser. In other words, if there are considerations such as payment, proximity between mar-
keter and endorser—for example, employee/employer relationships—which may materially affect
the weight or credibility of the endorsement, the Guides mandate this type of connection to be
disclosed to the broader audience.

In the EU, unfair competition rules are brought together in the Unfair Commercial Practices
Directive (UCPD).!'” The UCPD is a maximum harmonization instrument of consumer protec-
tion, with the aim of establishing uniform rules on unfair business-to-consumer (B2C) commer-
cial practices in order to support the proper functioning of the internal market and establish a high
level of consumer protection.''® The structure of the main provisions of the UCPD is laid down as
follows. Article 5 sets the general clause according to which a commercial practice is unfair if it
satisfies a two-tier test: (i) “it is contrary to the requirements of professional diligence”; and (ii) “it
materially distorts or is likely to materially distort the economic behavior with regard to the prod-
uct of the average consumer whom it reaches or to whom it is addressed, or of the average member
of the group when a commercial practice is directed to a particular group of consumers.” In addi-
tion, the same article acknowledges two particular types of commercial practices which may be
deemed unfair: (i) misleading practices as set out in Articles 6 and 7; and (ii) aggressive practices as
set out in Articles 8 and 9. These two sets of Articles include their own, more specific tests which

2Alice Audrezet & Karine Charry, Do Influencers Need to Tell Audiences They’re Getting Paid?, HARV. Bus. Rev. (2019),
https://hbr.org/2019/08/do-influencers-need-to-tell-audiences-theyre-getting-paid.

3Nico van Eijk, Chris Jay Hoofnagle & Emilie Kannekens, Unfair Commercial Practices: A Complementary Approach to
Privacy Protection, 3 EUR. DATA PrROT. L. REv. 325 (2017).

14Zechariah Jr Chafee, Unfair Competition, 7 CURRENT LEGAL THOUGHT 3 (1940). See also HARRY Nims, THE LAW OF
UNFAIR COMPETITION AND TRADE-MARKS 17 (2d ed. 1921), Ch. 2.

11516 C.F.R. § 255.0 (2022).

H6ET.C., supra note 8.

WDjrective 2005/29, of the European Parliament and of the Council of 11 May 2005, Concerning Unfair Business-to-
Consumer Commercial Practices in the Internal Market, 2005/29/EC, 2005 O.]. (L 149).

118See, e.g., Giuseppe Abbamonte, The Unfair Commercial Practices Directive: An Example of the New European Consumer
Protection Approach, 12 CoLuM. J. EUR. L. 695 (2006); Georgios Anagnostaras, The Unfair Commercial Practices Directive in
Context: From Legal Disparity to Legal Complexity?, 47 COMMON MKT. L. REv. 147 (2007).
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derogate from the general test in Article 5, although they are set around the same principle—that
manipulative commercial practices are prohibited. A blacklist is annexed to the UCPD and con-
tains a total of thirty-one practices which are in all circumstances considered to be unfair. Most
importantly for influencer marketing, among those are practices added by the Omnibus Directive,
including point 23c, according to which “[s]Jubmitting or commissioning another legal or natural
person to submit false consumer reviews or endorsements, or misrepresenting consumer reviews
or social endorsements, in order to promote products” is not permitted. In addition, point 11 of
the Annex also prohibits paid advertorials that are not disclosed, as has been the case with native
advertising.

Consumer protection rules on disclosures, wherever they exist, are based on the idea that when
engaging in transactional behavior, the information asymmetry between an individual and a com-
pany ought to be remedied by giving the weaker party in that transaction information which can
aid decision-making. For consumers, this decision-making process traditionally relates to goods
and services: Whether online or offline, the experience of a consumer entering a store and looking
to purchase something is very clearly governed by contract and consumer rules. Both categories of
rules stem from the private law consideration of freedom of contract, albeit limited by the public
interests fueling the mandatory boundaries of this freedom in specific jurisdictions. This is surely
the case under European consumer protection, although a different picture emerges when con-
sidering the much narrower scope of consumer protection in the US. In parallel with positive law,
academic scholarship has been exploring the public aspects of private consumer transactions, as
well as the private aspects of relationships in the public sphere for a while now,!'” emphasizing
the similarities between the status of consumers and that of citizens. Nowhere is this similarity
more prevalent than on social media, where users can look at commercial ads, follow their favorite
political candidates, and be entertained by various monetized forms of self-expression, all at once.
In this space, a photo of Donald Trump endorsing products stacked on his desk in the Oval Office,
and an Instagram post using affiliate links to advertise a popular hair vitamin product have similar
advertising characteristics (see Figure 2). Indeed, more empirical evidence is necessary to
understand the customer journey vis-a-vis political branding, especially in the context of social
commerce, which diffuses the boundaries between public and private interests. However, when
posts are made on social media on the basis of transactions establishing their commercial nature,
these posts ought to be governed by consumer protection. This normative argument builds on
three specific points.

First, whether speaking of commercial or political speech, monetization is inherently linked to
advertising. Currently, a dispersed landscape of national rules on political advertising are making
it difficult to understand what is and is not allowed during electoral campaigns, or in some cases
beyond campaigns.'?’ Instead of pursuing regulatory reforms aimed at political advertising to
include newer categories of stakeholders who can engage in monetization, using the disclosures
which are already native to commercial speech via consumer protection, we argue, is in the inter-
est of many stakeholders of the political speech monetization process.

Second, the online consumer experience has been vastly expanded through user-generated
content and content sharing, which entails that in the past decade there has been a shift from

19See, e.g., Claes de Vreese, Digital Renaissance: Young Consumer and Citizen?, 611(1) ANNALS AM. ACAD. POL. & Soc. ScL.
207 (2007); Kate Soper, Rethinking the “Good Life™ The Consumer as Citizen, 15(3) CAPITALISM NATURE SOCIALISM 111
(2004); Daphna Lewinsohn-Zamir, Consumer Preferences, Citizen Preferences, and the Provision of Public Goods, 108(2)
YALE L.J. 377 (1998); Thomas Wilhelmsson, Consumer Law and the Environment: From Consumer to Citizen, 21 J.
CONSUMER PoL’Y 45 (1998); Nick Couldry, The Productive ‘Consumer’ and the Dispersed ‘Citizen’, 7 INT'L J. CULTURAL
STUD. 21 (2004); Sonia Livingstone, Peter Lunt & Laura Miller, Citizens, Consumers and the Citizen-Consumer:
Articulating the Citizen Interest in Media and Communications Regulation, 1 DISCOURSE & COMMC'N 63 (2007).

120Tom Dobber, Ronan O Fathaigh & Frederik J. Zuiderveen Borgesius, The Regulation of Online Political Micro-Targeting
in Europe, 8 INTERNET POL’Y REv. (2019), https://policyreview.info/articles/analysis/regulation-online-political-micro-
targeting-europe.
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Figure 2. Instagram posts by a politician and an influencer promoting products.

e-commerce to social commerce.'?! This phenomenon has already blurred the lines between com-
mercial and non-commercial speech, and the monetization of self-expression only adds to this
confusion. For instance, when visiting her Instagram account, the followers of Dutch influencer
Famke Louise can see, among others, ads for makeup and beauty products, posts relating to her
TV appearances, but also personal posts relating to the Covid-19 pandemic. Some of her social
media content earlier in the pandemic was paid for by the Dutch government to promote the
wearing of masks during a global health pandemic,'?* but more recent content showing a polar
opposite opinion relating to whether citizens should abide by national social distancing rules
seems to evoke more genuine, unpaid opinions. The only way of telling whether her opinions
—as well as those expressed by other influencers speaking on political matters, like Rezo—are
not sponsored is to have access to all the contracts concluded by her, which is unattainable.
At this point, popular influencers are generally aware that they have to disclose advertising,
but grey areas of influencer marketing—for example, barter—as well as poor enforcement have
allowed them to maintain a situation where their endorsements remain under-disclosed. Adding
the political speech dimension to this type of monetization takes away any clarity which consumer
protection may have instilled in the social media space, risking inconsistent doctrinal and judicial
interpretations.

Third, even though companies—including those of influencers—also have a right to engage in
political speech, distinguishing when this speech is motivated by commercial gain and when it is
separated from it is a particularly difficult task in the realm of social commerce.'*®> Take, for
instance, the Instagram post made by US shoe brand Stuart Weitzman on their official account
on August 25, 2020: A photo of long boots featuring a vertical message that reads “Vote”
(Figure 3). The photo also uses one of the commercial affordances made available by
Instagram, namely product tagging, where the product is named, as well as the price. From this

1217hao Huang & Morad Benyoucef, From E-Commerce to Social Commerce: A Close Look at Design Features, 12(4) ELEC.
CoM. RsCH. & APPLICATIONS 246 (2013). See also Ting-Peng Liang & Efraim Turban, Introduction to the Special Issue Social
Commerce: A Research Framework for Social Commerce, 16(2) INT’L ]. ELEC. Com. (2011).

122Aaf Brandt Corstius, Waar doen Famke Louise en Thomas Berge dan precies niet meer aan mee?, DE VOLKSKRANT (Sept.
22, 2020), https://www.volkskrant.nl/gs-b94f079b.

12Mary Lyn Stoll, Corporate Political Speech and Moral Obligation, 132 J. Bus. ETHICS 553 (2015).

https://doi.org/10.1017/glj.2022.15 Published online by Cambridge University Press


https://www.volkskrant.nl/gs-b94f079b
https://doi.org/10.1017/glj.2022.15

German Law Journal 223

@ stuartweitzman

8@ View products

QY N .
Figure 3. Shoe brand Instagram post.

post, it takes two additional clicks to purchase the goods. Would this qualify as political—includ-
ing “issue-based” messaging—or commercial speech? On the one hand, companies can make
political statements that are not as such connected to the promotion or sale of goods. On the other
hand, if goods are linked to such an extent that consumers can immediately jump into a trans-
action with the brand, it can be argued that the commercial intent is more predominant than the
intent of engaging in an act of political speech, even though the content of the post reads that all
proceedings will be donated to a non-partisan organization. If the brand paid influencers to pro-
mote the boots, would there be an obligation to disclose the endorsement? Following the argument
relating to the prevalent commercial intent, we would argue this question ought to be answered in
the positive. And even if the brand paid influencers to market products and share their political
opinion, our answer is still positive.

To summarize, the normative argument explored above consists of the proposal that political
advertising occurring in the context of social commerce which is based on commercial intent
ought to be subject to consumer disclosures. Revisiting the classification of influencers who engage
in political speech which we explored in section 2 of this article, we consider it could be applicable
to social media influencers as political opinion leaders, as in specific jurisdictions, influencers have
already been called upon by courts to disclose not only when they make an endorsement, but to
bear the negative duty of also disclosing when they are not making endorsements.'** While this
approach has been criticized as being a too-strict interpretation of disclosure duties, it does bring
into attention the fact that a social media account—the purpose of which is to monetize content—
is a commercial space, and this must be clear for consumers engaging with that space. As for the
other two categories we identified, namely social media influencers turned politicians, and pol-
iticians as social media influencers, these categories touch upon a different constellation of rights
and obligations. Ideally, their increased engagement in monetization would be treated as an

24Constantin Eikel, New Decision on German Influencer Marketing: Courts in Berlin Require Disclosure as Advertisement
Even for Non-Sponsored Posts, MEDIAWRITES.LAW (Aug. 3, 2018), https://mediawrites.law/new-decision-on-german-
influencer-marketing-courts-in-berlin-require-disclosure-as-advertisement-even-for-non-sponsored-posts/.
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expression of commercial speech, but it is worth noting that additional rules come into play, such
as electoral laws. These laws often govern political advertising by political actors. Looking at spe-
cific regulation on electoral disclosures falls outside of the ambit of this article, as transatlantic
comparisons are rather difficult in this field: Each Member State will have its own political adver-
tising regulation, which will be soon enriched by the national implementation of the
Commission’s recent proposal on the transparency and targeting of political advertising.!®

The normative argument in this Section might be considered rather controversial when keep-
ing in mind some of the current limitations in existing consumer law rules, such as their material
scope. In the US, the Influencer Guidelines do not specify this limitation, yet the UCPD does.
According to Article 3(1), the material scope of the prohibition of unfair commercial practices
is limited to “practices [...] before, during and after a commercial transaction in relation to a
product.” However, Article 2(c) clarifies that “product” is to mean “any good or service including
immovable property, digital service and digital content, as well as rights and obligations.” The
Commission guidance for the interpretation of the UCPD also clarifies that the scope also includes
services.'? Political speech is by no means a product. For the UCPD to be remotely relevant for
this situation, we would need to consider the concept of monetized political speech as a service. In
addition, recital 13 of the UCPD Preamble, which refers to “unfair commercial practices which
occur outside any contractual relationship between a trader and a consumer or following the con-
clusion of a contract and during its execution,”'*” shows that the product or service may be part of
the transaction, but unfair commercial practices can go well beyond the transactional dimension.
Lastly, there might be a problem with the interpretation of the status of “trader,” as a NGO paying
an influencer for political speech may not fall under this category. However, platforms and influ-
encers do, which is why using consumer protection rules is even more justified because these
stakeholders are all part of the supply chain of advertising, political or not.

E. Conclusion: The Magnetic Effect-Same Problem, Different Label

This research illustrates a long-standing, fundamental tension arising between different protective
regimes that give rise to individual rights: Consumer law and freedom of expression. Recalling the
example of the Instagram influencers that were paid to boost Bloomberg’s political campaign: The
accounts pertaining to these influencers, which regularly posted curated content made by other
content creators on various platforms, allegedly received around $150 to post a meme about
Bloomberg in order to increase his appeal towards younger voters.'?® On this specific occasion,
the posts were disclosed as advertising, not only using the Instagram interface which allows the
possibility to indicate “paid partnerships,” but also in the text of the post: ... and yes this is really
#sponsored by @mikebloomberg.” However, in influencer marketing, advertising remains under-
disclosed,'? and this trend is very likely going to transition into the monetized political speech
category. As digital operations become more and more important for politicians, they will

125Commission Proposal for a Regulation on the Transparency and Targeting of Political Advertising, COM(2021) 731
final.

126Commission Staff Working Document Guidance on the Implementation/Application of Directive 2005/29/EC on Unfair
Commercial Practices: A Comprehensive Approach to Stimulating Cross-Border E-Commerce For Europe’s Citizens And
Businesses, SWD/2016/0163, COM(2016) 320 final. See also Commission Notice - Guidance on the interpretation and appli-
cation of Directive 2005/29/EC of the European Parliament and of the Council concerning unfair business-to-consumer com-
mercial practices in the internal market, C/2021/9320.
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BUsINESs INSIDER NEDERLAND (Feb. 14, 2020), https://www.businessinsider.nl/mike-bloomberg-campaign-memes-paid-
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12Mathur, Narayanan & Chetty, supra note 7.
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increasingly turn to influencers to gain their endorsement.!*® We have underlined how, unlike
politicians subject to other forms of obligations, influencers engaging in political speech fall within
a grey area between market and democracy. This is why we argue that they should be required to
disclose their source of revenues due to the prevalence of the commercial nature of their messages.

This context illustrates the tensions between constitutional freedoms and consumer obliga-
tions. At first sight, in the Bloomberg example, the strategist behind the social media plan of mon-
etizing political support acknowledged the need to abide by the FTC’s Endorsement Guidelines,
although in the US, the First Amendment reigns supreme, and consumer policy does not enjoy the
same nature as constitutional protections. In comparison, consumer rules are recognized in the
EU’s Charter of Fundamental Rights in Article 38, without being given less importance than free-
dom of expression in Article 11.

The mix of constitutional and consumer law outlines a legal framework encouraging or limiting
the possibility for influencers to monetize political speech. The importance of these rules for
monetized political speech is a practical manifestation of the magnetic effect presented in the prior
section. On the one hand, political speech can be seen as a highly protected category of speech,
regardless of where exactly it is expressed: On social media, in newspapers, on television, etc. From
this perspective, anyone who expresses themselves publicly regarding opinions, beliefs, and
thoughts they might have or hold with respect to political matters should be covered by this pro-
tection. On the other hand, if this speech comes from persons who monetize content for a living,
and are paid to review, advertise, or endorse brands, it can be seen as commercial speech which
can be limited by mandatory rules belonging to consumer protection regimes. In the case of mone-
tized political speech, the public good is the disclosure of paid advertising, so social media users
know when their favorite influencers are paid to promote a certain political candidate.

To understand how to deal with the magnetic effect, it is worth looking once again at the pro-
tection of freedom of expression in the EU and US. Even if we have seen that that the magnetic
effect could raise concerns on both sides of the Atlantic, still the results could be different. The
protection of free speech in the US could ban any regulatory intervention in this field. Whereas,
when focusing on the European framework, we have seen how commercial speech has been highly
regulated. And this is not by chance. This much depends indeed on how constitutional democ-
racies conceive freedom of expression.

Basically, this is the clash between a paradigm of liberty which is reluctant to paternalism and
regulation like the US framework and a framework of dignity in Europe which takes more into
account the role of public actors in safeguarding other interests deserving to be protected. We
should not forget that freedom of expression is not the only constitutional pillar of the
European system. Indeed, other values like the health or the protection of minors could lead
to a different approach to the gap between market and democracy.

Therefore, when addressing the monetization of political speech across the Atlantic, the mag-
netic effect can play a different role due to the different constitutional values. Consumer law in
Europe could play an important role in providing guidelines to break such hide, while in the US
framework the lack of a solid legal framework of consumer protection could lead to an increasing
attraction of commercial speech within the framework of political speech without recognizing
rights of users to understand and challenges deceptive behaviors.

139Kaitlyn Tiffany, Bloomberg’s Meme Campaign: They’re Just Ads, THE ATLANTIC (Feb. 28, 2020), https://www.theatlantic.
com/technology/archive/2020/02/bloomberg-memes-instagram-ads/607219/.
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