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Introduction/Background

With the rise of terrorist threats emanating from outside the territory of the United States and simultaneous advance-
ments in armed drone technology, the United States began a rapidly escalating lethal drone program in the years after
9/11.1 While the first U.S. drone strike occurred in Yemen in 2002 during the George W. Bush administration, Pres-
ident Barack Obama dramatically increased the number of drone strikes during his first term.2

Although the Obama administration viewed these strikes as part of the ongoing armed conflict with al Qaeda, the
Taliban, and their associated forces, many of the strikes took place outside recognized war zones, where legal
experts and allied nations believe that law enforcement standards governed by human rights law—not the law of
armed conflict—apply.3 Given disputes over the legality of these strikes, concerns about harm to civilians outside
war zones, heightened diplomatic and security considerations involved with using force where the United States
is not already engaged in ground combat, and the risk of alienating allied nations and local partners, the Obama
administration believed that heightened policy standards and approval procedures were warranted, and that capturing
suspects was generally preferable to the use of lethal force.4 Moreover, the administration worried about the prece-
dent it was setting for future U.S. presidents as well as for other nations,5 many of which have continued to acquire
armed drone technology at a rapid pace.6

Spurred on by fears of losing the 2012 presidential election to Republican candidate Mitt Romney, the Obama
administration worked to develop formal standards and procedures before turning over the reins of the drone
program.7 The effort to solidify these standards and procedures slowed after Obama won a second term, but they
were ultimately finalized in the months that followed and released in 2013.8

During a major counterterrorism speech on May 23, 2013, Obama announced that he had signed a new policy frame-
work for drone strikes and other operations against suspected terrorists outside recognized war zones, including
capture operations.9 On the day of the speech, the Obama administration released a three-page Fact Sheet summa-
rizing key substantive aspects of the new policy framework that Obama had signed the previous day.10 However, the
actual “Presidential Policy Guidance” that Obama signed remained classified. The public Fact Sheet explained that
the purpose of the new policy framework, which came to be known as “the PPG,” was to formalize the process for
“reviewing and approving operations to capture or employ lethal force against terrorist targets outside the United
States and outside areas of active hostilities.”11

Three years later, faced with litigation that might soon force disclosure of the PPG, the Obama administration pub-
licly released a redacted and revised version of the full eighteen-page PPG on August 5, 2016.12 While the public
Fact Sheet released in 2013 had already provided several important details regarding the substantive standards that
were required before lethal force could be used, the full policy released in 2016 set forth additional details regarding
the approval process for lethal and capture operations outside areas of active hostilities.13

The Presidential Policy Guidance

The PPG sets forth both substantive standards that must be met before lethal action may be taken and procedural
mechanisms for approving operations and targets. The PPG’s standards and procedures govern “direct action”
against suspected terrorists outside the United States and “areas of active hostilities.” According to the policy
guidance, “direct action” refers to both lethal and nonlethal uses of force, including capture operations. The
phrase “areas of active hostilities,” where the PPG’s requirements do not apply, is not a legal term, nor is it
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defined in the policy guidance. But, as then-State Department Legal Advisor Brian Egan explained, when desig-
nating a location as an area of active hostilities, the administration considers the “scope and intensity” of the fight-
ing.14 During the Obama administration, Afghanistan, Iraq, and Syria (and parts of Libya, temporarily) were
considered areas of active hostilities where the PPG’s requirements did not apply.15 Notably, these are locations
where the existence of an ongoing armed conflict, and therefore the application of the law of armed conflict, was
less in dispute.

Before using lethal force outside areas of active hostilities, certain substantive standards must be met. First, there
must already be a legal basis for using lethal force against the particular individual (though of course this require-
ment merely begs the question of which legal framework applies). Second, the individual must pose a “continuing,
imminent threat to U.S. persons.” Third, there must be near certainty that a high-value terrorist or other lawful
target is present, that the target has been accurately identified, and that noncombatants will not be injured or
killed. Most significantly, lethal force may be used only if capture is not feasible at the time of the operation,
local authorities cannot or will not effectively address the threat, and no other reasonable alternatives exist to effec-
tively address the threat. The policy also notes that “international legal principles,” including the law of armed
conflict and respect for state sovereignty, impose important constraints on the unilateral use of force in foreign
territories.

Under the detailed procedural requirements outlined in the PPG, either the CIA or Department of Defense (the “oper-
ating agencies”) can “nominate” a person for capture or killing after the General Counsel of the nominating agency
has advised that the individual is a lawful target.3 The National Security Staff then prepares a report on the nominated
individual and the report is reviewed by the Deputies Committee, which includes the second–highest ranking offi-
cials from the national security agencies and departments. The Deputies Committee members make recommenda-
tions to their agency and department principals, including on whether the threat can be minimized by measures
short of lethal force and whether the nominated individual could provide valuable intelligence if captured. If the prin-
cipals unanimously agree that the person should be targeted with lethal force, they can authorize the attack and must
notify the president. If they cannot reach consensus or if the individual is a “U.S. person,” the president must decide
whether to authorize the strike.

But the PPG also permits the president to authorize a strike that does not meet the PPG’s standards when there is a
“fleeting opportunity” and in “extraordinary cases.” The PPG states that such an “extraordinary case” includes the
use of “lethal force against an individual who poses a continuing imminent threat to another country’s persons” but
does not elaborate further on when the PPG’s requirements may be circumvented.

Enduring Significance/Conclusion

Just three months after the release of the full PPG, Donald Trump won the 2016 U.S. presidential election. Given
some of Trump’s rhetoric on the campaign trail, national security and counterterrorism experts wondered whether
the new administration would keep the PPG in place and warned of the serious strategic, humanitarian, and diplo-
matic consequences of dispensing with the carefully crafted policy.16 Human rights groups noted their concern that
the PPG already fell far short of the legal requirements of human rights law and urged the Trump administration to
strengthen the Obama-era policy, not weaken it.17

Early on in the Trump administration, however, the new president ordered a review of policy constraints on the use of
force,18 reportedly removed some of the procedural requirements for White House approval,19 and, at least tempo-
rarily, designated areas of Yemen and Somalia “areas of active hostilities” to which the PPG did not apply.20 At the
time of this publication, the Trump administration was reportedly near completion of a revised policy that maintained
the Obama administration’s requirement of “near certainty” that no civilians would be injured or killed but that did
away with the requirement that lethal force only be used against individuals posing a “continuing, imminent threat to
U.S. persons.”21 The status of the capture requirement was unknown.

The Trump administration’s anticipated changes to the PPG highlight the inherent limitations of policy—rather than
legal—constraints. As President Obama himself noted back in 2012, a legal architecture is necessary to constrain
future presidents.
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PROCEDURES FOR APPROVING DIRECT ACTION AGAINST TERRORIST TARGETS LOCATED
OUTSIDE THE UNITED STATES AND AREAS OF ACTIVE HOSTILITIES

This Presidential Policy Guidance (PPG) establishes the standard operating procedures for when the United States
takes direct action, which refers to lethal and non-lethal uses of force, including capture operations, against terrorist
targets outside the United States and areas of active hostilities.

Any direct action must be conducted lawfully and taken against lawful targets; wherever possible such action will be
done pursuant to a plan. In particular, whether any proposed target would be a lawful
target for direct action is a determination that will be made in the first instance by the nominating department’s or
agency’s counsel (with appropriate legal review as provided below) based on the legal authorities of the nominating
department or agency and other applicable law. Even if the proposed target is lawful, there remains a separate ques-
tion whether the proposed target should be targeted for direct action as a matter of policy. That determination will be
made pursuant to the interagency review process and policy standards set forth in this PPG. The most important
policy objective, particularly informing consideration of lethal action, is to protect American lives.

Capture operations offer the best opportunity for meaningful intelligence gain from counterterrorism (CT) operations
and the mitigation and disruption of terrorist threats. Consequently, the United States prioritizes, as a matter of policy,
the capture of terrorist suspects as a preferred option over lethal action and will therefore require a feasibility assessment
of capture options as a component of any proposal for lethal action. Lethal action should be taken in an effort to prevent
terrorist attacks against U.S. persons only when capture of an individual is not feasible and no other reasonable alter-
natives exist to effectively address the threat. Lethal action should not be proposed or pursued as a punitive step or as a
substitute for prosecuting a terrorist suspect in a civilian court or a military commission. Capture is preferred even in
circumstances where neither prosecution nor third-country custody are available disposition options at the time.

CT actions, including lethal action against designated terrorist targets, shall be as discriminating and precise as rea-
sonably possible. Absent extraordinary circumstances, direct action against an identified high-value terrorist (HVT)
will be taken only when there is near certainty that the individual being targeted is in fact the lawful target and located
at the place where the action will occur. Also absent extraordinary circumstances, direct action will be taken only if
there is near certainty that the action can be taken without injuring or killing non-combatants. For purposes of this
PPG, non-combatants are understood to be individuals who may not be made the object of attack under the law of
armed conflict. The term “non-combatant” does not include an individual who is targetable as part of a belligerent
party to an armed conflict, an individual who is taking a direct part in hostilities, or an individual who is targetable in
the exercise of national self-defense. Moreover, international legal principles, including respect for a state’s sover-
eignty and the laws of war, impose important constraints on the ability of the United States to act unilaterally – and on
the way in which the United States can use force – in foreign territories. Direct action should only be under-
taken

As reflected in the procedures contained in this PPG, whenever possible and appropriate, decisions regarding
direct action will be informed by departments and agencies with relevant expertise, knowledge, and equi-
ties, , as

* This text was reproduced and reformatted from the text available at the Department of Justice website (visited Novem-
ber 1, 2017), https://www.justice.gov/oip/foia-library/procedures_for_approving_direct_action_against_terrorist_targets/download.
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well as by coordinated interagency intelligence analysis. Such interagency coordination and consultation will ensure
that decisions on operational matters of such importance are well-informed and will facilitate de-confliction among
departments and agencies addressing overlapping threat streams. Such coordination is not intended to interfere with
the traditional command and control authority of departments and agencies conducting CT operations.

Lastly, when considering potential direct action against a U.S. person under this PPG, there are additional questions
that must be answered. The Department of Justice (DOJ), for example, must conduct a legal analysis to ensure that
such action may be conducted against the individual consistent with the laws and Constitution of the United States.

Based on the principles and priorities described above, Section 1 sets forth the procedure for establishing
plan for taking direct action against terrorist targets. Section 2 sets forth the approval

process for the capture and long-term disposition of suspected terrorists. Section 3 sets forth the policy standard
and procedure for designating identified HVTs for lethal action. Section 4 sets forth the policy standard and
procedure for approving lethal force against terrorist targets other than identified HVTs.1 Section 5 sets forth
the procedures for approving proposals that vary from the policy guidance otherwise set forth in this PPG.
Section 6 sets forth the procedure for after-action reports. Section 7 addresses congressional notification.
Section 8 sets forth general provisions.

SECTION 1. Procedure for Establishing a Plan for taking Direct
Action Against Terrorist Targets

1.A Operational Plans for Taking Direct Action Against Terrorist Targets

Each of the operating agencies may propose a detailed operational plan to govern their respective direct action oper-
ations against: (1) suspected terrorists who may be lawfully detained; (2)
identified HVTs who may be lawfully targeted for lethal action; or (3) lawful terrorist targets other than identified
HVTs.

1.B Interagency Review of Operational Plans

All operational plans to under1ake direct action operations against terrorist targets
must undergo a legal review by the general counsel(s) of the operating agency executing the plan, and be submitted
to the National Security Staff (NSS) for interagency review. All proposed operational plans must conform to the
policy standards set forth in this Section. All proposed operational plans to undertake direct action against terrorist
targets along with the conclusions of the General Counsel, shall be referred to the NSS
Legal Adviser. The NSS Legal Adviser and the General Counsel of the proposing operating agency shall consult with
other department and agency counsels, as necessary and appropriate. The NSS Legal Adviser shall submit the rel-
evant legal conclusions to the Deputies Committee to inform its consideration of the proposed operational plan. All
proposed operational plans to undertake direct action against terrorist targets will be
reviewed by appropriate members of the Deputies and Principals Committees of the National Security Council
(NSC) (defined in Presidential Policy Directive-1 or any successor directive) before presentation to the President
for decision.

1.C Guidelines for Operational Plans

Any operational plan for taking direct action against terrorist targets shall, among other
things, indicate with precision:

1) The U.S. CT objectives to be achieved;

2) The duration of time for which the authority is to remain in force;

3) The international legal basis for taking action ;

4) The strike and surveillance assets that may be employed when taking action against an authorized
objective;
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5)

6) Any proposed stipulation related to the operational plan, including the duration of authority for such
stipulation;

7) Any proposed variations from the policies and procedures set forth in this PPG; and

8) The conditions precedent for any operation, which shall include at a minimum the following: (a) near
certainty that an identified HVTor other lawful terrorist target other than an identified HVT is present;
(b) near certainty that non-combatants will not be injured or killed; (c) 2

and (d) if lethal force is being employed: (i) an assessment that capture is not feasible at the time of the
operation; (ii) an assessment that the relevant governmental authorities in the country where action is
contemplated cannot or will not effectively address the threat to U.S. persons; and (iii) an assessment
that no other reasonable alternatives to lethal action exist to effectively address the threat to U.S.
persons.

1.D Additional Requirements When Requesting Authority for Directing Lethal Force Against Targets Other
Than Identified HVTs

When requesting authority to direct lethal force against terrorist targets other than identified HVTs,
the plan shall also include the following:

1) The types of targets that would qualify as appropriate targets pursuant to Section 4 (Terrorist Targets
Other Than Identified HVTs) for purposes of the proposed operational plan; and

2) A description of the operating agency’s internal process for nominating and approving the use of
lethal force against terrorist targets other than identified HVTs.

I.E Policies and Procedures

The operating agencies shall establish harmonized policies and procedures for assessing:

1) Near certainty that a lawful target is present;

2) Near certainty that non-combatants will not be injured or killed; and

3) With respect to a proposal to take direct action against terrorist targets other than identified HVTs,
whether the target qualities pursuant to the policy standard set forth in Section 4.A of this PPG
and in the specific operational plan.

1.F When Using Lethal Action, Employ All Reasonably Available Resources to Ascertain the Identity of the
Target

When the use of lethal action is deemed necessary, departments and agencies of the United States Government must
employ all reasonably available resources to ascertain the identity of the target so that action can be taken, for
example, against identified HVTs in accordance with Section 3 of this PPG. Verifying a target’s identity before
taking lethal action ensures greater certainty of outcome that lethal action has been taken against identified HVTs
who satisfy the policy standard for lethal action in Section 3.A.

1.G Principals and Deputies Review of Operational Plans for Taking Direct Action Against Terrorists
Targets

When considering a proposed operational plan, Principals and Deputies shall evaluate the following issues, along
with any others they deem appropriate:
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1) The implications for the broader regional and international political interests of the United States; and

2) For an operational plan that includes the option of lethal force against targets other than identified
HVTs, an explanation of why authorizing direct action against targets other than identified HVTs
is necessary to achieve U.S. policy objectives.

1.H Presentation to the President

1.H.1 If the Principal of the nominating operating agency, after review by Principals and Deputies, continues to
support the operational plan, the plan shall be presented to the President for decision, along with the views expressed
by departments and agencies during the NSC process.

1.H.2 An appropriate NSS official will communicate, in writing, the President’s decision, including any terms or
conditions placed on any approval, to appropriate departments and agencies.

1.I Amendments or Modifications to Operational Plans

Except as described in Section 5, any amendments or modifications to an approved operational plan for direct
action shall undergo the same review and approval process outlined in
this Section.

SECTION 2. Approval Process for Certain Captures and the Long-Term Disposition of Certain Suspects

This Section sets forth the approval process for nominating for capture suspected terrorists or individuals providing
operational support to suspected terrorists (in this section, together referred to as “suspects”); proposals to take
custody of suspects, including pre- and post-capture screening; and deter-
mining a long-term disposition for suspects.

Unless otherwise approved in an operational plan under Section 1, the NSS shall coordinate for interagency review
under this PPG, as described below, the following: (1) operations intended to result

(2) operations that result in United States Government per-
sonnel taking custody (through a capture or transfer)3 of a suspect located overseas and outside areas of active hos-
tilities; and (3) long-term disposition decisions with respect to such suspects. The involvement of United States
Government personnel in extraditions or transfers initiated for the purpose of prosecution in civilian court or
those scenarios to which PPD-14 applies (i.e., circumstances in which an individual is arrested or otherwise
taken into custody by the Federal Bureau of Investigation (FBI) or another Federal law enforcement agency)4 are
not covered by this PPG.

Captures and Transfers by Foreign Governments: These procedures do not apply to U.S. law enforcement
requests for foreign governments to arrest or otherwise take into custody a suspect or to United States Government
provision of training, funds, or equipment to enable a foreign government to capture a suspect. These procedures also
do not apply to non-law enforcement United States Government requests to capture a suspect who will remain in the
custody of the foreign government or to the provision of actionable intelligence to enable such captures. Every 6
months, departments and agencies shall notify the NSS of any requests made of a foreign government to capture
a suspect in the preceding 6 months. Unless covered by the exceptions above or otherwise included in an operational
plan under Section 1, if United States Government personnel 5

capture a suspect, or an operation is intended to result in United States Government personnel taking custody
of a suspect, the department or agency must submit a proposal through the NSS for interagency review.
Operational plans may include additional conditions requiring interagency review of
capture operations involving United States Government personnel, depending on the policy consideration of the
particular country or region in which the operations would occur. If United States Government personnel are
expected to capture or transfer suspects in a particular country or region on an
ongoing basis, the department or agency involved should seek to include a proposed plan for such activities in
the operational plan approved under Section 1.
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2.A Nomination Process

2.A.1 Any department or agency participating in the Deputies Committee review in Section 2.D may identify an
individual for consideration, but only an operating agency or DOJ (“nominating agencies” for purposes of Section 2
of this PPG) may formally request that a suspect be considered for capture or custody by U.S. personnel. Addition-
ally, a department or agency that has captured a suspect, or that plans to capture or otherwise take custody of a
suspect, shall, whenever practicable, propose a long-term disposition for such individual. Prior to requesting that
an individual be considered for capture or custody by the United States, the nominating agency must confirm
with its General Counsel that the operation can be conducted lawfully, but it is not necessary to have resolved
the long-term disposition plan prior to proposing a capture operation.

2.A.2 Whenever possible, the nominating agency shall notify the Interagency Disposition Planning Group prior to
such a request.

2.A.3 A nomination for custody, including capture, or a proposed long-term disposition under Section 2.A.1 shall
be referred to the NSS, which shall initiate the screening process described in Section 2.B.

2.A.4 In the event initial screening under Section 2.B has not taken place prior to U.S. personnel taking custody of
a suspect, the process for screening after capture described in Section 2.C shall be initiated.

2.B Screening Prior to a Capture Operation

2.B.1 The nominating agency shall prepare a profile for each suspect referred to the NSS for review of a proposal
to capture or otherwise take custody of the individual. The profile shall be developed based upon all relevant dis-
seminated information available to the Intelligence Community (IC), as well as any other information needed to
present as comprehensive and thorough a profile of the individual as possible. The profile should explain any dif-
ference of views among the IC and note, where appropriate, gaps in existing intelligence, as well as inconclusive
and contradictory intelligence reports. At a minimum, each individual profile shall include the following information
to the extent that such information exists:

2.B.2 Once the profile has been completed, the nominating agency shall provide the profile to the NSS Senior
Director for Counterterrorism.
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2.B.3 Whenever time permits, the Interagency Disposition Planning Group shall assess the availability, including
the strengths and weaknesses, of potential disposition options.

2.B.4 All nominations under this Section for capturing or otherwise taking a suspect into custody must undergo a
legal review by the General Counsel of the nominating agency to determine that the suspect may lawfully be cap-
tured or taken into custody by the United States and that the operation can be conducted in accordance with appli-
cable law. The General Counsel’s conclusions shall be referred to the NSS Legal Adviser. The NSS Legal Adviser
and the General Counsel of the nominating agency shall consult with other department and agency counsels, as nec-
essary and appropriate. In addition, in the event that the suspect who has been nominated is a U.S. person, DOJ shall
conduct a legal analysis to ensure that the operation may be conducted consistent with the laws and Constitution of
the United States. The NSS Legal Adviser shall submit the relevant legal conclusions to the Deputies Committee to
inform its consideration of the nomination.

2.B.5 The NSS shall convene a Restricted Counterterrorism Security Group (RCSG)6 for the purpose of reviewing
and organizing material and addressing any issues related to the nomination of an individual for capture, custody, or
long-term disposition. Before forwarding to the Deputies the nomination of a suspect for capture or to otherwise be
taken into custody, the RCSG shall identify whether any other material is needed for Deputies’ consideration of the
nomination and issue taskings to departments and agencies, as appropriate. For each nomination, the NSS will
request, and the National Counterterrorism Center (NCTC) shall conduct, an assessment of the suspect and
provide that assessment to the NSS prior to consideration of the nomination or proposed long-term disposition by
the Deputies Committee, and where feasible, prior to RCSG review. The NSS will be responsible for ensuring
that all necessary materials, including the profile developed by the nominating agency and the NCTC assessment,
are included in the nomination package submitted to Deputies.

2.C Screening After Capture

2.C.1 Whenever feasible, initial screening by the United States of suspects taken into U.S. custody should be con-
ducted before the United States captures or otherwise takes custody of the suspect, as set out in Section 2.B.

2.C.2 In the event initial screening cannot be conducted before the United States takes custody of the individual,
immediately after capturing or otherwise taking custody of the suspect, appropriate U.S. personnel shall screen the
individual to ensure that the correct individual has been taken into custody and that the individual may be lawfully
detained. Such screening shall be conducted consistent with the laws and policies applicable to the authorities pur-
suant to which the individual is being detained, and

2.C.3

2.C.4 In the event that the suspect is detained pursuant to law of war authorities by the U.S. military and
additional time is needed for purposes of intelligence collection or the development of a long-term disposition
option, the Secretary of Defense or his designee, following appropriate interagency consultations coordinated
through the NSC process, may approve an extension of the screening period subject
to the following:

1) The suspect’s detention must be consistent with U.S. law and policy, as well as all applicable inter-
national law;

2)

3) The International Committee of the Red Cross must be notified of and provided timely access to, any
suspect held by the U.S. military pursuant to law of war authorities; and

2017] 1217PRESIDENTIAL POLICY GUIDANCE

https://doi.org/10.1017/ilm.2017.42 Published online by Cambridge University Press

https://doi.org/10.1017/ilm.2017.42


4) When possible and consistent with the primary objective of collecting intelligence, intelligence will
be collected in a manner that preserves the availability of long-term disposition options, including
prosecution.

2.D Deputies Review

2.D.1 A nomination or disposition package for capture, custody, or long-term disposition forwarded to the Dep-
uties shall include the following:

1) The profile, produced by the nominating agency pursuant to Section 2.B.1, for the suspect or suspects
proposed for capture or long-term disposition;

2) Any assessment produced by NCTC pursuant to Section 2.B.5;

3) If appropriate, a description of the planned capture and screening operation and
operational plan under which the capture would be conducted;

4) The department(s) or agency or agencies that would be responsible for carrying out the proposed
operation, if not already conducted;

5) A summary of the legal assessment prepared under Section 2.B.4; and

6) An assessment, including the strengths and weaknesses, of potential long-term disposition options.

2.D.2 The Deputies of the Department of State, the Treasury, DOD, DOJ, DHS, the Office of the Director of
National Intelligence (DNI ), , CIA, JCS, , NCTC, and any other Deputies or officials a Deputy
National Security Advisor (DNSA) may invite to participate, shall promptly consider whether to recommend to
the Principal of the nominating agency that a capture operation be conducted in the context of the proposed plan
at issue, that the United States Government otherwise take custody of the individual, or that a particular long-
term disposition option be pursued.

2.D.3 When considering a proposed nomination, the Deputies shall evaluate the following issues, and any others
deemed appropriate by the Deputies:

1) Whether the suspect’s capture would further the U.S. CT strategy;

2) The implications for the broader regional and international political interests of the United States;

3) Whether the proposed action would interfere with any intelligence collection or compromise any
intelligence sources or methods;

4) The proposed plan for the detention and interrogation of the suspect;

5) The proposed plan to capture the suspect, including the feasibility of capture and the risk to U.S.
personnel;

6) In the event that transfer to a third party or country is anticipated, the proposed plan for obtaining
humane treatment assurances from any country;

7) The long-term disposition options for the individual; and

8)

2.D.4 When considering the long-term disposition of a suspect who is already in U.S. custody, or whom a depart-
ment or agency has already been authorized to capture or take into custody, the Deputies’ discussion shall be guided
by the following principles:

1) Whenever possible, third-country custody options that are consistent with U.S. national security
should be explored;
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2) Where transfer to a third country is not feasible or consistent with U.S. national security interests, the
preferred long-term disposition option for suspects captured or otherwise taken into custody by the
United States will be prosecution in a civilian court or, where available, a military commission. Con-
sistent with that preference, wherever possible and consistent with the primary objective of collecting
intelligence, intelligence will be collected in a manner that allows it to be used as evidence in a crim-
inal prosecution; and

3) In no event will additional detainees be brought to the detention facilities at the Guantanamo Bay
Naval Base.

Following consideration and discussion by the Deputies, departments and agencies shall submit the final positions of
their Principals within a timeframe consistent with operational needs.

2.E Presentation to the President and the Principal of the Nominating Agency

2.E.1 If the nominating agency, on behalf of its Principal, continues to support taking action, a DNSA shall inform
the President of the views expressed by departments and agencies. As appropriate, the nomination shall be presented
to the President for a decision or the nomination will be provided to the Principal of the appropriate operating agency
for a decision, along with any views expressed by the President.

2.E.2 An appropriate NSS official will communicate in writing the decision taken, including any terms or condi-
tions placed on such decisions, to the Deputies who participated in the Deputies Committee review of the
nomination.

SECTION 3. Policy Standard and Procedure for Designating Identified HVTs for Lethal Action

3.A Policy Standard for the Use of Lethal Action Against HVTs

Where the use of lethal action against HVTs has been authorized , an individual whose
identity is known will only be eligible to be targeted, as a policy matter, consistent with the requirements of the
approved operational plan , if the individual’s activities pose a continuing, imminent
threat to U.S. persons.

3.B Necessary Preconditions for Taking Lethal Action

Lethal action requires that the individual may lawfully be targeted under existing authorities and that any conditions
established in the appropriate operational plan, including those set forth in Section 1.C.8. are met. The preconditions
set forth in Section 1.C.8 for the use of lethal force are as follows: (a) near certainty that an identified HVT is present; (b)
near certainty that noncombatants will not be injured or killed; (c) ;7

(d) an assessment that capture is not feasible at the time of the operation;8 (e) an assessment that the relevant govern-
mental authorities in the country where action is contemplated cannot or will not effectively address the threat to U.S.
persons; and (f) an assessment that no other reasonable alternatives to lethal action exist to effectively address the threat
to U.S. persons.

3.C Interagency Review Process

3.C.1 Any department or agency participating in the Deputies Committee review in Section 3.D may identify an
individual for consideration, but only the operating agencies (also known as the “nominating agencies” for purposes
of Section 3 of this PPG) may formally propose that an individual be nominated for lethal action following confir-
mation from the General Counsel of the nominating agency that the individual would be a lawful target.

3.C.2 The nominating agency shall prepare a profile for each individual nominated for lethal action. The profile
shall be developed based upon all relevant disseminated information available to the IC, as well as any other infor-
mation needed to present as comprehensive and thorough a profile of the individual as possible. The profile shall
note, where appropriate, gaps in existing intelligence, as well as inconclusive and contradictory intelligence
reports. At a minimum, each individual profile shall include a summary of all relevant disseminated intelligence
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required to determine whether the policy standard set forth in Section 3.A for lethal action against HVTs has been
met, and include the following information to the extent that such information is available:

3.C.3 The NSS shall convene a meeting of the RCSG for the purpose of reviewing and organizing material, and
addressing any issues, related to the nomination of an individual for lethal action.

3.C.4 Before forwarding the nomination of an identified HVT for lethal action to Deputies, the RCSG shall iden-
tify other materials needed for Deputies’ consideration of the nomination and shall issue such taskings to depart-
ments and agencies, as appropriate. For each nomination, the NSS will request, and NCTC shall conduct, an
assessment of the nomination and provide that assessment to the NSS prior to consideration of the nomination by
the Deputies Committee, and where feasible prior to RCSG review. The NSS will be responsible for ensuring
that all necessary materials, including the profile developed by the nominating agency and the NCTC assessment,
are included in the nomination package submitted to Deputies.

3.C.5 All nominations for lethal action must undergo a legal review by the General Counsel of the nominating
agency to ensure that the action contemplated is lawful and may be conducted in accordance with applicable law.
The General Counsel’s conclusions shall be referred to the NSS Legal Adviser. In all events, the NSS Legal
Adviser and the General Counsel of the nominating agency shall consult with DOJ. The NSS Legal Adviser and
the General Counsel of the nominating agency shall also consult with other interagency lawyers depending on the par-
ticular nomination. In addition, in the event that the individual proposed for nomination is a U.S. person, DOJ shall
conduct a legal analysis to ensure that lethal action may be conducted against that individual consistent with the
laws and Constitution of the United States. The NSS Legal Adviser shall submit the relevant legal conclusions to
the NSS Senior Director for Counterterrorism for inclusion in the nomination package to be submitted to Deputies.
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3.C.6 If the proposal may be conducted lawfully, the nomination shall be referred to a DNSA, or another appro-
priate NSS official, to facilitate consideration by the Deputies Committee.

3.D Deputies Review

3.D.1 Upon completion of a nomination package, the NSS shall forward the nomination package to the Deputies
Committee for consideration. A standard nomination package to be forwarded to the Deputies shall include, at a
minimum, the following:

1) The profile, produced by the nominating agency pursuant to Section 3.C.2, for the individual pro-
posed for lethal action;

2) The assessment produced by NCTC pursuant to Section 3.C.4;

3) A description operational plan to which the nomination would be added,
including the time frame, if any, in which the operation may be executed;

4) The operating agency or agencies that would be responsible for conducting the proposed lethal action;

5) A summary of the legal assessment; and

6) The determinations made by the nominating agency that capture is not currently feasible and that the
relevant governmental authorities in the country where action is contemplated cannot or will not
effectively address the threat to U.S. persons, as well as the underlying analysis for those
determinations.

3.D.2 The Deputies of the Department of State, DOD, JCS, DOJ, DHS, DNI, CIA, and NCTC shall promptly con-
sider whether to recommend to the Principal of the nominating agency that lethal action be taken against the pro-
posed individual in the context operational plan at issue. shall
participate in the review process as observers. A DNSA may invite Deputies or other officials to participate as appro-
priate. Following consideration and discussion by the Deputies, departments and agencies shall submit to the NSS
the final positions of their Principals within a timeframe consistent with operational needs.

3.D.3 When considering each proposed nomination, the Deputies shall evaluate the following issues, and any
others deemed appropriate by the Deputies:

1) Whether the Deputies can conclude with confidence that the nominated individual qualifies under the
policy standard in Section 3.A for lethal action, taking into account credible information that may cast
doubt on such a conclusion;

2) Whether the threat posed by the individual to U.S. persons can be minimized through a response short
of lethal action;

3) The implications for the broader regional and international political interests of the United States;

4) Whether the proposed action would interfere with any intelligence collection or compromise any
intelligence sources or methods;

5) Whether the individual, if captured, would likely result in the collection of valuable intelligence, not-
withstanding an assessment that capture is not currently feasible; and

6)

3.E Presentation to the President and the Principal of the Nominating Agency

3.E.1 The Principal of the nominating agency may approve lethal action against the proposed individual if: (1) the
relevant Principals unanimously agree that lethal action should be taken against the proposed individual, and (2) the
Principal of the nominating agency has notified the President through a DNSA of his intention to approve lethal
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action and has received notice from a DNSA that the President has been apprised of that intention. The Principal of
the nominating agency may not delegate his authority to approve a nomination.

3.E.2 Nominations shall be presented to the President for decision, along with the views expressed by departments
and agencies during the process, when: (1) the proposed individual is a U.S. person, or (2) there is a lack of consensus
among Principals regarding the nomination, but the Principal of the nominating agency continues to support approv-
ing the nomination.

3.E.3 In either case, an appropriate NSS official will communicate in writing the decision, including any terms or
conditions placed on any approval, to the Deputies who participated in the Deputies Committee review of the
nomination.

3.F Annual Review;

3.F.1 The NSS, in conjunction with the nominating agency, shall coordinate an annual review of
individuals authorized for possible lethal action to evaluate whether the intelligence continues to support a determina-
tion that the individuals qualify for lethal action under the standard set forth in Section 3.A. The NSS
shall refer the necessary information for the annual review to the Deputies for consideration. Following Deputies
review, the information, along with any recommendations from Deputies, shall be forwarded to the Principal of the
nominating agency for review. A separate legal review will be conducted, as appropriate. An appropriate official
from each nominating agency shall inform a DNSA of what action, if any, the Principal of the nominating agency
takes in response to the review.

3.F.2 The Deputy of any department or agency participating in the Deputies Committee review in Section 3.D
may propose at any time that an individual be for lethal action. In the event that such
a proposal is made, NCTC shall update the IC-coordinated profile for the individual at issue and, as appropriate,
the Deputies shall consider whether to propose that the individual be removed by the Principal of the nominating
agency.

3.F.3 Following consideration and discussion by the Deputies in accordance with 3.F.1 or 3.F.2 departments
and agencies shall submit the final positions of their Principals within an appropriate timeframe determined by
the NSS.

SECTION 4. Policy Standard and Procedure for Approving Lethal Force Against Terrorist Targets Other
Than Identified VTSs

4.A. Policy Standard for Directing Lethal Force Against Terrorist Target Other Than Identified HVTs

This Section applies to the direction of lethal force against lawful
terrorist targets , such as manned or unmanned Vehicle Borne Improvised Explosive Devices
or infrastructure, including explosives storage facilities. Where an operating agency has been authorized to take
direct action against terrorist targets other than identified HVTs , such a terrorist target
may be acted against as a policy matter, consistent with the requirement of the approved operational
plan , if the target poses a continuing, imminent threat to U.S. persons.

4.B. Necessary Preconditions for Directing Lethal Force Under This Section

Directing lethal force under this Section requires that: (1) the target may lawfully be targeted and that any conditions
established in the appropriate operational plan, including those set forth in Section l.C.8, are met. The preconditions
set forth in Section l.C.8 for the use of lethal force are as follows: (a) near certainty that a lawful terrorist target
other than an identified HVT is present; (b) near certainty that non-combatants will not be injured or killed;
(c) 9 (d) 10 (e) an assessment that the relevant gov-
ernmental authorities in the country where action is contemplated cannot or will not effectively address the threat to
U.S. persons; and (f) an assessment that no other reasonable alternatives to lethal action exist to effectively address
the threat to U.S. persons.
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4.C Nomination and Review of Terrorist Targets Other Than Identified High-Value Individuals

Where an operating agency has been authorized to direct force against terrorist targets (including
property) other than identified HVTs may nominate specific terrorist targets to target with lethal
force consistent with the requirements of the approved operational plan , including the process
required by the plan for nominating and approving such targets.

SECTION 5. Procedures for Approving Proposals that Vary from the Policy Guidance Otherwise Set
Forth in this PPG

5.A. Already Authorized Targets: Variations from Operational Plan Requirements When Fleeting
Opportunities Arise

5.A.1 When direct action has been authorized under this PPG against identified HVTs or against terrorist targets
other than identified HVTs , the operating agency responsible for conducting approved opera-
tions, as a result of unforeseen circumstances and in the event of a fleeting opportunity, may submit an individualized
operational plan to the NSS that varies from the requirements of the operational plan . In that
event, an appropriate NSS official shall consult with other departments and agencies, as appropriate and as time
permits, before submitting the proposal to the President for his decision.

5.A.2 All such variations from an operational plan must be reviewed by the General Counsel of the operating
agency conducting the operation and the conclusions referred to the NSS Legal Adviser. In all cases, any operational
plan must contemplate an operation that is in full compliance with applicable law. Absent extraordinary circum-
stances, these proposals shall:

1) Identify an international and domestic legal basis for taking action in the relevant country

2) Mandate that lethal action may only be taken if: (a) there is near certainty that the target is present; (b)
there is near certainty that non-combatants will not be injured or killed; (c) it has been determined that
capture is not feasible; (d) the relevant governmental authorities in the country where action is con-
templated cannot or will not effectively address the threat to U.S. persons; and (e) no other reasonable
alternatives exist to effectively address the threat to U.S. persons.

5.A.3 Any variation from an operational plan shall be presented to the President for decision, and an appropriate
NSS official shall communicate the President’s decision, including any terms or conditions placed on any approval to
appropriate agencies.

5.B Extraordinary Cases: Variations from the Policy Guidance Otherwise Set Forth in this PPG

Nothing in this PPG shall be construed to prevent the President from exercising his constitutional authority as Com-
mander in Chief and Chief Executive, as well as his statutory authority, to consider a lawful proposal from operating
agencies that he authorize direct action that would fall outside of the policy guidance contained herein, including a
proposal that he authorize lethal force against an individual who poses a continuing, imminent threat to another coun-
try’s persons. In extraordinary cases, such a proposal may be brought forward to the President for consideration as
follows:

1) A proposal that varies from the policy guidance contained in this PPG may be brought forward by the
Principal of one of the operating agencies through the interagency process described in Section 1 of
this PPG, after a separate legal review has been undertaken to determine whether action may be taken
in accordance with applicable law.

2) Where there is a fleeting opportunity, the Principal of one of the operating agencies may propose to
the President that action be taken that would otherwise vary from the guidance contained in this PPG,
after a separate legal review has been undertaken to determine whether action may be taken in accor-
dance with applicable law.
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3) In all cases, any proposal brought forward pursuant to this subsection must contemplate an operation
that is in full compliance with applicable law.

SECTION 6. Procedures for After Action Reports

6.A The department or agency that conducted the operation shall provide the following preliminary information in
writing to the NSS within 48 hours of taking direct action against any authorized target:

1) A description of the operation;

2) A summary of the basis for determining that the operation satisfied the applicable criteria contained in
the approved operational plan;

3) An assessment of whether the operation achieved its objective;

4) An assessment of the number of combatants killed or wounded;

5) A description of any collateral damage that resulted from the operation;

6) A description of all munitions and assets used as part of the operation; and

7) .

6.B The department or agency that conducted the operation shall provide subsequent updates to the NSS on the
outcome of the operation, as appropriate, including any intelligence collected as a result of the operation. The infor-
mation provided to the NSS under this Section shall be made available to appropriate officials at the departments and
agencies taking part in the review under Sections 1 and 3 of this PPG.

SECTION 7. Congressional Notification

A congressional notification shall be prepared and promptly provided to the appropriate Members of the Congress by
the department or agency approved to carry out such actions when:

1) A new operational plan for taking direct action is approved;

2) Authority is expanded under an operational plan for directing lethal force against lawfully
targeted individuals and against lawful terrorist targets other than
individuals; or

3) An operation has been conducted pursuant to such approval(s).

In addition, appropriate Members of the Congress will be provided, no less than every 3 months, updates on iden-
tified HVTs who have been approved for lethal action under Section 3. Each department or agency required to submit
congressional notifications under this Section shall inform the NSS of how it intends to comply with this Section
prior to providing any such notifications to Congress.

SECTION 8. General Provisions

8.A This PPG is not intended to, and does not, create any right or benefit, substantive or procedural, enforceable at
law or in equity by any party against the United States, its departments, agencies, or entities, its officers, employees,
or agents, or any other person.

8.B
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8.C Twelve months after entry into force of this PPG, Principals shall review the implementation and operation of
the PPG, including any lessons learned from evaluating the information provided under Section 6, and consider
whether any adjustments are warranted.

ENDNOTES

1 This PPG does not address otherwise lawful and properly
authorized activities that may have lethal effects, which are
incidental to the primary purpose of the operation.

2 Operational disagreements
shall be elevated to Principals. The President

will adjudicate any disagreement among or between
Principals.

3 “Custody,” as referred to here,
it is anticipated that the United States Government will have
temporary or transitory custody of the individual(s) without
the presence of officials of the foreign government maintain-
ing custody of the detainee(s).

4 Consistent with existing policy and practice, DOJ will, as
appropriate, continue to notify the NSS, through the Counterter-
rorism Security Group (CSG), of plans to arrest, or seek the
extradition or transfer of, a suspected terrorist, and where appro-
priate (e.g., to consider other potential disposition options)
the NSS, in consultation with DOJ, may arrange for interagency
consideration of a request for extradition or transfer.

5

6 The RCSG shall be chaired by the NSS Senior Director for
Counterterrorism and shall include the following departments
and agencies: the Department of State, the Department of the

Treasury, DOD, DOJ, the Department of Homeland Security
(DHS) , CIA, Joint Chiefs of Staff
(JCS), and NCTC. Addi-
tional departments and agencies may participate in the
RCSG meetings, as appropriate.

7 Operational disagreements
are to be elevated to Principals. The President will adjudicate
any disagreement among or between Principals.

8 This process is designed to review nominations of individu-
als only where the capture of any individual at issue is not
feasible. If, at any point during or after the approval
process capture appears feasible, a capture option in accor-
dance with Section 1 of this PPG (or the relevant operational
plan ) should be pursued. If the individual
has already been approved for lethal action when a capture
option becomes feasible, the individual should be referred
to the NSS Senior Director for Counterterrorism and
undergo an expedited Deputies review focused on identify-
ing disposition options.

9 Operational disagreements
are to be elevated to Principals. The President will adjudicate
any disagreement among or between Principals.
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Introduction/Background
With the rise of terrorist threats emanating from outside the territory of the United States and simultaneous advancements in armed drone technology, the United States began a rapidly escalating lethal drone program in the years after 9/11.1 While the first U.S. drone strike occurred in Yemen in 2002 during the George W. Bush administration, President Barack Obama dramatically increased the number of drone strikes during his first term.2
Although the Obama administration viewed these strikes as part of the ongoing armed conflict with al Qaeda, the Taliban, and their associated forces, many of the strikes took place outside recognized war zones, where legal experts and allied nations believe that law enforcement standards governed by human rights law—not the law of armed conflict—apply.3 Given disputes over the legality of these strikes, concerns about harm to civilians outside war zones, heightened diplomatic and security considerations involved with using force where the United States is not already engaged in ground combat, and the risk of alienating allied nations and local partners, the Obama administration believed that heightened policy standards and approval procedures were warranted, and that capturing suspects was generally preferable to the use of lethal force.4 Moreover, the administration worried about the precedent it was setting for future U.S. presidents as well as for other nations,5 many of which have continued to acquire armed drone technology at a rapid pace.6
Spurred on by fears of losing the 2012 presidential election to Republican candidate Mitt Romney, the Obama administration worked to develop formal standards and procedures before turning over the reins of the drone program.7 The effort to solidify these standards and procedures slowed after Obama won a second term, but they were ultimately finalized in the months that followed and released in 2013.8
During a major counterterrorism speech on May 23, 2013, Obama announced that he had signed a new policy framework for drone strikes and other operations against suspected terrorists outside recognized war zones, including capture operations.9 On the day of the speech, the Obama administration released a three-page Fact Sheet summarizing key substantive aspects of the new policy framework that Obama had signed the previous day.10 However, the actual “Presidential Policy Guidance” that Obama signed remained classified. The public Fact Sheet explained that the purpose of the new policy framework, which came to be known as “the PPG,” was to formalize the process for “reviewing and approving operations to capture or employ lethal force against terrorist targets outside the United States and outside areas of active hostilities.”11
Three years later, faced with litigation that might soon force disclosure of the PPG, the Obama administration publicly released a redacted and revised version of the full eighteen-page PPG on August 5, 2016.12 While the public Fact Sheet released in 2013 had already provided several important details regarding the substantive standards that were required before lethal force could be used, the full policy released in 2016 set forth additional details regarding the approval process for lethal and capture operations outside areas of active hostilities.13
The Presidential Policy Guidance
The PPG sets forth both substantive standards that must be met before lethal action may be taken and procedural mechanisms for approving operations and targets. The PPG's standards and procedures govern “direct action” against suspected terrorists outside the United States and “areas of active hostilities.” According to the policy guidance, “direct action” refers to both lethal and nonlethal uses of force, including capture operations. The phrase “areas of active hostilities,” where the PPG's requirements do not apply, is not a legal term, nor is it defined in the policy guidance. But, as then-State Department Legal Advisor Brian Egan explained, when designating a location as an area of active hostilities, the administration considers the “scope and intensity” of the fighting.14 During the Obama administration, Afghanistan, Iraq, and Syria (and parts of Libya, temporarily) were considered areas of active hostilities where the PPG's requirements did not apply.15 Notably, these are locations where the existence of an ongoing armed conflict, and therefore the application of the law of armed conflict, was less in dispute.
Before using lethal force outside areas of active hostilities, certain substantive standards must be met. First, there must already be a legal basis for using lethal force against the particular individual (though of course this requirement merely begs the question of which legal framework applies). Second, the individual must pose a “continuing, imminent threat to U.S. persons.” Third, there must be near certainty that a high-value terrorist or other lawful target is present, that the target has been accurately identified, and that noncombatants will not be injured or killed. Most significantly, lethal force may be used only if capture is not feasible at the time of the operation, local authorities cannot or will not effectively address the threat, and no other reasonable alternatives exist to effectively address the threat. The policy also notes that “international legal principles,” including the law of armed conflict and respect for state sovereignty, impose important constraints on the unilateral use of force in foreign territories.
Under the detailed procedural requirements outlined in the PPG, either the CIA or Department of Defense (the “operating agencies”) can “nominate” a person for capture or killing after the General Counsel of the nominating agency has advised that the individual is a lawful target.3 The National Security Staff then prepares a report on the nominated individual and the report is reviewed by the Deputies Committee, which includes the second–highest ranking officials from the national security agencies and departments. The Deputies Committee members make recommendations to their agency and department principals, including on whether the threat can be minimized by measures short of lethal force and whether the nominated individual could provide valuable intelligence if captured. If the principals unanimously agree that the person should be targeted with lethal force, they can authorize the attack and must notify the president. If they cannot reach consensus or if the individual is a “U.S. person,” the president must decide whether to authorize the strike.
But the PPG also permits the president to authorize a strike that does not meet the PPG's standards when there is a “fleeting opportunity” and in “extraordinary cases.” The PPG states that such an “extraordinary case” includes the use of “lethal force against an individual who poses a continuing imminent threat to another country's persons” but does not elaborate further on when the PPG's requirements may be circumvented.
Enduring Significance/Conclusion
Just three months after the release of the full PPG, Donald Trump won the 2016 U.S. presidential election. Given some of Trump's rhetoric on the campaign trail, national security and counterterrorism experts wondered whether the new administration would keep the PPG in place and warned of the serious strategic, humanitarian, and diplomatic consequences of dispensing with the carefully crafted policy.16 Human rights groups noted their concern that the PPG already fell far short of the legal requirements of human rights law and urged the Trump administration to strengthen the Obama-era policy, not weaken it.17
Early on in the Trump administration, however, the new president ordered a review of policy constraints on the use of force,18 reportedly removed some of the procedural requirements for White House approval,19 and, at least temporarily, designated areas of Yemen and Somalia “areas of active hostilities” to which the PPG did not apply.20 At the time of this publication, the Trump administration was reportedly near completion of a revised policy that maintained the Obama administration's requirement of “near certainty” that no civilians would be injured or killed but that did away with the requirement that lethal force only be used against individuals posing a “continuing, imminent threat to U.S. persons.”21 The status of the capture requirement was unknown.
The Trump administration's anticipated changes to the PPG highlight the inherent limitations of policy—rather than legal—constraints. As President Obama himself noted back in 2012, a legal architecture is necessary to constrain future presidents.
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