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During his confirmation hearings, then-judge John Roberts analogized the role
of a judge to the role of a baseball umpire. Roberts argued that umpires do not make the

rules; they simply apply them. Legal scholars have criticized Roberts from a legal realist

perspective because the analogy misconstrues the nature of judging as formalistic. I believe

Roberts also misconstrued the nature of umpiring as formalistic. Like judges, umpires

must rely on their experience, rather than logic, because the rules of baseball are some-

times incomplete, indeterminate, and contradictory. On occasion, umpires even ignore the

rulebook (justifiably). The judges-as-umpires analogy thus illustrates the differences

between legal formalism and legal realism in a way that students can more easily understand.

he nexus between law and baseball is strong (Aside
1974; Baum 1988; Osborne 2005; Waller and Cohen
1995). Thus, it is not surprising that then-judge John
Roberts used a baseball analogy to describe his views
of the role judges ought to play in the political sys-

tem. During his confirmation hearings to become

chief justice, Roberts (2005) stated: “Judges are

like umpires. Umpires don’t make the rules; they Figure 1

purely formalistic approach to umpiring undermines the funda-
mental values of our national pastime, which is why umpires often
interpret some rules generously or even ignore others for the good
of the game. Let us not forget the strike zone, the definition of
which is perhaps the worst artificial construct in the rulebook.

apply them. The role of anumpire and ajudgeis  Retired US Supreme Court Justice Sandra Day
critical. They make sure everybody plays by the O’Connor reminds the umpires to be fair, after

rules. But it is a limited role. Nobody ever went
to a ballgame to see the umpire.” Legal scholars
(McKee 2006; Siegel 2007) and then-solicitor

delivering the first ball to the crew, before a baseball
game between the Colorado Rockies and the Chicago

general Elena Kagan (Koppel 2010) have criti- CUBS’ MaY 18, 2010, at WfigleY Field) Chicago'

cized this analogy because it mischaracterizes the
nature of judging as formalistic. As a youth base-
ball umpire, I believe the message Roberts was
communicating is flawed because it mischarac-
terizes the nature of umpiring as formalistic. A
more accurate and detailed explanation of umpir-
ing renders the analogy more useful by provid-
ing a culturally accessible illustration of the
differences between legal formalism and legal
realism.

Umpires encounter many of the same prob-
lems legal realists think that judges face: the rules
of baseball are sometimes incomplete, contradic-
tory, and made of artificial constructs that are
difficult to apply in the real world. Further, a
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Former Mets pitcher Ron Darling (as cited in Weber 2009a, 167)
once quipped: “I can’t really describe what a strike is, but T know
it when I see it.” This statement echoes justice Potter Stewart
(Jacobellis v. Ohio 1964, 196) when he said that he could not define
hard-core pornography, “[b]ut I know it when I see it.” Whether
the object is a twelve-to-six curveball or a racy movie, umpires
and judges often cannot formalistically apply rules.

UNDERSTANDING THE ANALOGY: GROUND RULES

What exactly did Chief Justice Roberts mean by comparing the
proper role of a judge to the proper role of an umpire?* There are
several components to this analogy. First, Roberts compared the
game of baseball to a legal dispute. Under his theory, judges should
be impartial and leave aside their preferences, such as a like or
dislike of one party. Second, judges must “call ’em as they see
‘em.” Roberts agreed with senator John Cornyn’s (as cited in “Sec-
ond Day of Hearings on the Nomination of Judge Roberts” 2005)
suggestion that, just as umpires strive to classify pitches as balls
and strikes objectively, “there are right answers” to legal ques-
tions. Third, a judge is constrained by the rules of the game. One
implication of this tenet is that judges must follow precedent,
even if they disagree with it.> Fourth, all of these ideas tie together
in the notion that a judge, like an umpire, should not be con-
ceived of as a player in the game, but instead merely a neutral
observer.

On the surface, this comparison is somewhat useful. If judges
have a relationship with one party in a case that puts their objec-
tivity in question, ethically they must recuse themselves. Further,
judges strive to answer questions of fact objectively and answer
questions of law without regard to who benefits from those deter-
minations. The comparison of being constrained by the rulebook
also has some limited value. An umpire cannot give one batter

assumes every legal controversy has a rule governing its resolu-
tion, much like Chief Justice Roberts assumed the baseball rule-
book contains a method of handling every controversy on the
diamond.

Judge Theodore McKee (2006, 1710) critiqued this model of
judging stemming from the umpire analogy, calling it a “mechan-
ical manner that is removed from society and its many forces.”
Although Judge McKee believes that detachment in judicial deci-
sionmaking is a noble goal in most situations, he acknowledges
that some situations in which a judge’s experiences and beliefs
improve jurisprudence, rather than detract from it. For example,
judges must consider whether police conduct “shocks the con-
science” (Rochin v. California 1952), which is difficult for judges to
do if they check their consciences at the courthouse door. Judge
McKee also criticized the analogy in that umpires know which
rules to apply, even if the play is a close call. Judges, in contrast,
have difficulty determining which legal principle applies in a case.

Professor Neil Siegel (2007, 703) echoed this critique, arguing
that the judges-as-umpires analogy falsely assumes that the law
is “autonomous of contested social values, fixed in advance, polit-
ically neutral, and susceptible of relatively uncontroversial appli-
cation.” If Chief Justice Roberts’ analogy were true, the public
would not care who served on the Supreme Court because the
law’s meaning would be universally clear. Siegel concluded that
judges are more than umpires—they are also players in the game
because the Constitution is more than just a series of legal rules.
It is also a list of American values, some of which are imprecisely
defined.

Both of these critiques embrace, to some degree, a legal realist
perspective. As Justice Cardozo (1922) observed, judges often need
to interpret indeterminate legal concepts, such as reasonable care,
unreasonable restraint of trade, or due process. Because these con-

An umpire cannot give one batter four strikes before calling him out (Dworkin 1978, 24), nor
can a judge ignore the Constitution and allow a state to pass a statute denying the vote to

women.

four strikes before calling him out (Dworkin 1978, 24), nor can a
judge ignore the Constitution and allow a state to pass a statute
denying the vote to women. Judges are also constrained in that
their authority exists only when a controversy needs resolution.
Umpires cannot call an out at second base if there is no play at
second, and federal judges cannot render advisory opinions (Allen
2009, 534). Likewise, the Constitution is the ultimate source of
law in this country, just as the rulebook is in a baseball game.
However, the above comparisons give little meaningful insight
into the role judges ought to play in American democracy.

In the previous analogy, the heart of the message Chief Justice
Roberts conveys is that judges are not players in the political pro-
cess and must merely apply the law rather than make law through
interpretation. The inference is that judges ought to engage in
legal formalism, which requires judges “to apply in every case,
according to the meanings, the legal norms he or she can derive
textually, conceptually, or through precedent.” Furthermore, legal
formalism forbids judges from considering “the norm’s purposes,
the general policies underlying the legal order, or the extrajuristic
preferences of the interpreter” (Kennedy 2001, 8634—35). This view
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cepts are abstract, precedents often conflict, and judges can often
use multiple legal principles to resolve the same question. Justice
Cardozo suggested that judges ought to view their role with an
eye to promoting societal welfare. Justice Oliver Wendell Holmes
(1909, 5), another prominent realist, outlined another solution to
this quandary of subjectivity:

The life of the law has not been logic: it has been experience. The
felt necessities of the time, the prevalent moral and political theories
... even the prejudices which the judges share with their fellow-men,
have a great deal more to do than the syllogism in determining the
rules by which men should be governed.

Legal theorists have demolished small forests arguing over the
accuracy of the legal realist critique (see Tamanaha 2009). Iintend
to destroy an additional tree or two by evaluating legal realism in
the context of umpiring a baseball game.

COMPARING LEGAL RULES AND THE RULES OF BASEBALL

The formalist presupposition that the legal framework provides a
comprehensive set of rules to adjudicate conflicts is not true in
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the world of umpiring. For example, the Official Rules of Major
League Baseball (Playing Rules Committee 2010) does not define
the boundaries of a check swing. By convention, baseball fans,
players, and umpires alike accept that if a batter makes a partial
swing at a pitch, but the bat does not break the plane of home
plate, the batter has not made a swinging strike. Despite the fact
that check swings occur frequently, its definition is completely
extratextual. This practice could be thought of as umpires devel-
oping a baseball common law, an organic process driven by expe-
rience over time much like the origin of the infield fly rule (Aside
1974), which is now part of the rulebook. Likewise, Holmes (1909)
put faith in the common law because of its potential to evolve
based on changing circumstances.

The baseball rulebook also explicitly acknowledges its incom-
pleteness in two separate passages. Rule 3.13 (Playing Rules Com-
mittee 2010) provides that both managers must agree to any
stadium-specific ground rules, norms such as defining a home
run. In some stadiums, a ball is considered a home run if it hits
one of the support beams at the top of a domed stadium (Tampa
Bay Rays 2011). If the managers cannot agree to these ground
rules, the umpire has the authority to impose them, as he sees fit.
Furthermore, Rule 9.01(c) states: “Each umpire has authority to
rule on any point not specifically covered in these rules.” One
prominent example of invoking Rule 9.01(c) occurred in the 1989
World Series between the Oakland A’s and San Francisco Giants.
The Series was suspended for 10 days following the massive Bay
Area earthquake. When play resumed, the umpires told both man-

one that does not hold true in Major League Baseball practice.
Rule 1.01 (2010) states: “Baseball is a game between two teams of
nine players each.” How then does one classify a designated hitter
in the American League? Rule 6.10(b) (1) states that an American
League manager’s lineup card can list 10 players, with one being
the designated hitter. Yet when it comes to defining the essence of
baseball, the designated hitter is not given full baseball citizenship.

On a more serious note, there are three different standards in
the rules concerning runner interference. In one section of the
rulebook, a batter becomes a runner when “a fair ball, after hav-
ing passed a fielder other than the pitcher, or after having touched by
a fielder, including the pitcher, shall touch an umpire or runner on
fair territory” (Rule 6.09(c)) (emphasis added). Later in the rule-
book, a runner is declared out and a dead ball occurs if a runner
touches a batted ball before it “has touched or passed an infielder”
(Rule 7.08(f)) (emphasis added).3 Under this latter version of the
rule, it seems that any batted ball that has traveled past the
pitcher—who is an infielder (Rule 2.00, Infielder)—and then hits a
runner should not result in the umpire calling the runner out.
Umpires instead tend to use the former definition laid out in Rule
6.09(c) and would call the runner out in this situation, assuming
the rest of the infielders were playing at normal depth behind the
runner.

Baseball rules, like statutes and constitutions, are often lit-
tered with indeterminate language. The rules task umpires with
determining whether an infielder intentionally drops a fly ball to
turn a double but without guidance on determining intentional-

Judges often need to interpret indeterminate legal concepts, such as reasonable care,
unreasonable restraint of trade, or due process. Because these concepts are abstract,
precedents often conflict, and judges can often use multiple legal principles to resolve the

same question.

agers before the game that they would impose the following rule:
if a tremor occurred while a ball was in play, it would be treated as
a live ball that just happened to take a (potentially huge) bad hop
(Bush 1989).

Umpires rarely need to invoke this provision, but this rule is
still significant in that the framers of the game of baseball gave
umpires the power to round out the rulebook when needed. These
examples undercut Chief Justice Roberts’ analogy when it assumed
that umpires do not “make the rules.” This does not mean that
umpires are or should be partisan. When umpires have to fill in
gaps in the rules, they do so with an eye on the good of the game,
not as a way of supporting one team over the other.

The baseball rulebook delegates a great deal of interpretive
authority to umpires. Any judgment call made by an umpire—
balls and strikes, safe or out at first base—may not be grounds to
protest a game, even if the umpire clearly errs in making these
calls (Playing Rules Committee 2010, Rule 4.19). In fact, the rule-
book forbids managers and players from arguing with an umpire
over judgment calls (Rule 9.01(a)), although in practice this reg-
ularly occurs. The phrase “in the umpire’s judgment” is prevalent
throughout the rulebook.

The rules of baseball, much like the legal system, also are in
conflict with themselves. In fact, the very first rule of baseball is
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ity (Rule 6.05(1)). The baseball rulebook defines a quick pitch as
an illegal pitch designed “with obvious intent to catch a batter off
balance,” but there is no definition of obvious intent (Rule 2.00,
Quick Return). Similarly, a team is supposed to forfeit a game to
their opponents if, in the umpire’s judgment, it engages in “tac-
tics palpably designed to delay or shorten the game” (Rule 4.15 (b)).
Forfeiting a game is the umpire’s most powerful weapon to resolve
a breach of the rules, and one might assume that rules would
contain specific language to guide the umpire in his decision to
invoke forfeiture. Alas, the rules do not define what “palpably
designed” means. Umpires are instructed to stop a game when
encountering “unsuitable weather conditions” (Rule 3.10(c)), but
the rules do not include a definition of unsuitability. Rather than
relying on specific textual guidance, umpires resolve the indeter-
minacy of baseball rules in a Holmesian fashion, based on their
experience. In his book on professional baseball umpiring, jour-
nalist Bruce Weber (2009a, 181) noted the delicate nature of decid-
ing when to halt a game due to inclement weather: “Tt takes
experience; it takes a sense of being able to draw an imaginary
line, in this case between tolerable and intolerable playing condi-
tions. And it involves balancing the concerns of different constit-
uencies. You don’t really learn how to do it until you've done it a
number of times.”
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Experience also helps umpires translate baseball rules that are
artificial constructs into concepts with real-world applicability.
For example, the infield fly rule should only be invoked if a fly ball
is hit that can be caught by an infielder with ordinary effort. Unlike
other indeterminate phrases, the rulebook does define ordinary
effort, but not very clearly. Ordinary effort is “the effort that a
fielder of average skill at a position in that league or classification
of leagues should exhibit on a play, with due consideration given
to the condition of the field and weather conditions” (Playing
Rules Committee 2010, Rule 2.00, Ordinary Effort). This defini-
tion requires umpires to analyze data concerning fielding skills, a
baseball version of sociological jurisprudence (Cardozo 1922).

Perhaps the most artificial construct in the baseball rulebook
is the strike zone, which is defined (Playing Rules Committee
2010, Rule 2.00 Strike Zone) as:

[TThat area over home plate the upper limit of which is a horizontal
line at the midpoint between the top of the shoulders and the top of
the uniform pants, and the lower level is a line at the hollow beneath
the kneecap. The Strike Zone shall be determined from the batter’s
stance as the batter is prepared to swing at a pitched ball.

This definition is plagued with terms that are difficult to translate
into adjudication, which is probably why the Major League Base-
ball rulebook also includes a pictorial diagram demonstrating
where the midpoint of the torso and the hollow beneath the knee
are actually located on a batter. In addition, the rulebook does not
attempt to define a legal batting stance. In theory, a major leaguer
seeking a walk could take his stance in a squatting position to
shrink the strike zone to a bare minimum, although umpires do
have discretion to eject players for unsportsmanlike conduct (Rule
9.01(d)).

Even experienced major league umpires have difficulty put-
ting the definition of a strike into action. Durwood Merrill (as
cited in Weber 2009a, 171), a 20-year veteran, said in an interview
that he wore kneepads during one postseason that included a dia-
gram sketched on them, intended as a joke. Two lines crossed the
kneepads, one just above the knee and one just below. Above the
top line he wrote the word “strike,” and he wrote “ball”
below the bottom line. In the area in between, the diagram read
“not sure.” Thus, the strike zone requires good judgment from an
umpire, not just a thorough understanding of the rules. Chief Jus-
tice Roberts’ portrayal of umpires, assumes anyone who knows
the rulebook and has good eyesight can easily enforce the strike
zone (Graber 1999).

In his interviews with major league umpires, Weber (2009a,
72) reports that several umpires describe calling balls and strikes
as “a kind of political enterprise, an activity requiring will and
conscience and a point of view.” Gary Cederstrom (as cited in
Weber 20093, 72), who umpired the 2007 American League Cham-
pionship Series, told Weber: “It’s like the Constitution. .. The strike
zone is a living, breathing document.” The connection between
the theory of a living Constitution and legal realism is a strong
one. Justice Holmes (Missouri v. Holland 1920, 433) once stated: “It
was enough for [the framers of the Constitution] to realize or to
hope that they had created an organism.” Even political commen-
tator George Will (as cited in Weber 2009a, 167), who likely does
not fancy himself a believer in a living Constitution, quipped: “If
the Constitution is what the Supreme Court says it is, then the
strike zone is what umpires say it is.”
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Despite the malleability of the strike zone, umpires routinely
apply it in a manner inconsistent with the rulebook’s definition—
they almost never call a strike above a player’s belt (Sullivan 2001).
Much like the common law that Holmes adored so much, the
strike zone has evolved over time through the changing interpre-
tations of umpires. Umpires began shrinking the upper end of the
strike zone around the 1960s perhaps to restore greater competi-
tive balance between batter and pitcher (Linder 1987). Not only
did future umpires continue the trend of older umpires, this evolv-
ing norm gained acceptance by players, managers, and the com-
missioner as well.4

Even when the rulebook defines a concept that is easily
comprehensible—such as tagging a runner—umpires still rely on
extralegal norms, derived from experience, to help resolve very
close plays. If a runner attempts to steal a base or stretch a double
into a triple and the throw from the defender reaches the base
before the runner does, more often than not, umpires will call the
runner out, even if it is possible that the runner actually avoided
the tag. These plays are often very close and could go either way;
umpires use this rule of calling a runner out as a pragmatic solu-
tion to a difficult situation (Weber 2009b). This presents a similar
dilemma that Justice Cardozo (1922) finds with precedent—often
judges can find support for either litigant’s case and the judge is
tasked with finding a workable solution.

The most fundamental rule of umpiring is to keep the game
operating smoothly and safely, and umpires can seriously under-
mine this goal by applying the rulebook formalistically in all cir-
cumstances. Umpires tend to adopt a Cardozo-like approach to
their decisionmaking: their calls should promote societal welfare,
or, more specifically, the good of the game of baseball. Consider
what a formalistic application of the rules of baseball would require
of an umpire when infielders attempt to turn a double play. The
rules of baseball state a fielder can only record a force out if he has
secure possession of the ball and touches a base before the runner
arrives there. In real life, often when the shortstop flips the ball to
the second baseman, the second baseman will be near second base,
without actually touching it, before throwing on to first base to
complete the double play. In this situation, called the “neighbor-
hood play,” the umpire will still call the runner out at second base.

If the rulebook provides a clear definition of a force out, why
does the umpire ignore the rulebook? Umpires do this to protect
the safety of the second baseman. If the second baseman were
required to touch second base before throwing on to first base in
this situation, he risks a collision with the runner sliding into
second. In fact, runners are taught to attempt to break up a dou-
ble play by colliding with middle infielders, thereby disrupting
their throw to first base. Thus, the second baseman will touch an
area near second base that will allow them to be far enough away
from the sliding runner to complete the throw to first safely. Major
League umpire Tom Hallion (as cited in Weber 2009a, 115) said in
an interview: “You would give him the call even if he’s not right
on the bag ... [b]ecause if I call the guy safe, here’s what [the
defensive team’s coaches] say: ‘Do you want this guy [expletive]
killed?"”

In fact, the social practice of baseball has incorporated the
“neighborhood play” to the point that when an umpire refuses
to apply it, a controversy ensues. Consider the 2009 American
League Championship Series between the Los Angeles Angels
of Anaheim and the New York Yankees. The Yankees had a run-
ner on first base in the 10th inning of Game Two when Macier
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Izturis, the Angels second baseman, fielded a ball up the middle,
flipped it to shortstop Erik Aybar, whose foot was several inches
from second base when he threw the ball on to first base. Umpire
Jerry Layne refused to call an out at second, which caused Angels
manager Mike Scoscia to bolt out from the dugout to argue. As
journalist Kevin Kaduk (2009) noted afterwards, “Strange as it
sounds to outsiders, [the neighborhood play] is considered a part
of baseball.”

THE IMPORT OF LAW AND SPORTS OFFICIATING
ANALOGIES

Certainly I am not the first person to deconstruct the judges-as-
umpires analogy with an eye on how umpires actually operate.
Professor Mark Graber (1999, 313) rightly calls himself the “true
founder of the law and sports officiating movement.”” Graber
argued that sports officials often stretch, or ignore otherwise, clear
rules, such as when umpires in a recreational softball league adopt
a wide strike zone to encourage players to swing more frequently.
Similarly, he pointed out that officials in other sports often must
make interpretive judgments of indeterminate rules, such as a
“flagrant foul” in basketball. Professor Michael Allen (2009) like-
wise attempted to build a more realistic view of umpiring, noting
the indeterminacy of some baseball rules that require umpires to
make interpretations based on their judgment. Allen ultimately
concluded that Chief Justice Roberts’ judges-as-umpires analogy
is, at least partially useful, in describing the role of courts in Amer-
ican society. Neither Graber nor Allen attempted to place umpires
or other sports officials in a jurisprudential school of thought. I
contend, however, that umpiring can be often be thought of as a
realist enterprise.

Aaron Zelinsky (2011) reframed the baseball analogy such that
Supreme Court justices become the equivalent of the Commis-
sioner of Baseball. Both entities provide guidance to subordi-
nates, engage in deliberation, fill in gaps in the law, and yield
discretion. This approach has several problems. First, the ulti-
mate source of baseball authority is the Commissioner of Base-
ball, but the ultimate source constitutional legitimacy is not the
Supreme Court, but rather “We the People” (McCulloch v. Mary-
land 1819). The Commissioner of Baseball, through his delega-
tion to the Playing Rules Committee, writes the rulebook. In the
United States, Congress writes the laws, while judges do not
directly write the law. Second, as I have argued in this article,
umpires, not the commissioner, must regularly fill in gaps in the
rulebook to keep the game running smoothly and fairly. Finally,
umpires, more so than the commissioner, wield a great deal of
discretion granted to them by the rulebook.

I believe the judges-as-umpires analogy holds some utility
because it helps explain the differences between legal formalism
and legal realism by examining the contrast between Chief Jus-
tice Roberts’ conception of the analogy and the one embraced
herein. ChiefJustice Roberts mischaracterizes the nature of umpir-
ing by asserting that umpires are little more than automatons
tasked with implementing a thorough set of rules and not playing
a role in the game. In reality, the rules of baseball, like statutes
and constitutions, are sometimes incomplete, conflicting, and full
of indeterminate phrases and artificial constructs. This conun-
drum requires both umpires and judges to make subjective, inter-
pretive judgments based on their experience and the welfare of
their respective communities. Formalistic approaches to law and
umpiring often can be socially destructive because the decision
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maker is not allowed to consider the underlying utility of the rule
they are asked to enforce.

This tension between legal formalism and legal realism does
not exist in every situation either in the courtroom or on the field.
Quite often, legal statutes are clear, comprehensive, and useful,
and judges do not need to engage in subjective judgments to apply
them. Likewise, many strikes that umpires call are so obvious that
no fan or player can dispute the call. Nevertheless, when there is a
conflict between formalism and realism, the judges-as-umpires
analogy, when properly constructed, can provide a lens through
which to understand the differences between these two funda-
mental theories of jurisprudence. This analogy, when considered
from the two different perspectives discussed here, might be an
easier way to introduce the concepts of legal formalism and legal
realism to undergraduate students by harnessing our nation’s pas-
time as an explanatory vehicle. No analogy can fully explain how
one institution works because analogies, by definition, invite com-
parisons to institutions that are different. However, analogies are
a useful way of breaking down a complex topic (like judging) in
terms of a more easily understood topic (such as umpiring)
(Levinson 1985).

Chief Justice Roberts might have assumed that no one ever
went to a ballgame to watch the umpire, but when the game is on
the line, the umpire is the most watched person in the stadium—
Justice Kennedy wearing a mask instead of a robe. Hating umpires
for ruling against the home team in a close play is an old baseball
tradition (Weber 2009a), and Supreme Court justices often receive
just as much invective when they issue unpopular decisions. This
sort of reaction, either on the field or in the courtroom, should
come as no surprise given the subjective roles played by Ameri-
can umpires and judges.
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NOTES
1. Other jurists have made an analogy to umpiring (Abrams 2010).

2. This posed a problem for Chief Justice Roberts at his confirmation hearings
when several senators questioned whether under this logic, the Supreme Court
could have rendered its decision in Brown v. Board of Education (1954) if it were
tightly constrained by its prior segregationist precedent. Chief Justice Roberts
(as cited in “Second Day of Hearings on the Nomination of Judge Roberts”
2005) stated he believed there was precedent supporting the Court’s decision in
Brown.

3. Rule 7.04(b) uses a similar definition of interference. Further complicating
matters is a third definition employed in Rules 5.09(f), 6.05(g), 6.08(d), and
7.09(k), which calls for a dead ball when a fair ball touches a runner “before it
touches an infielder including the pitcher” (emphasis added).

4. This example of adjudicator-initiated social change meets the criteria set forth
by Rosenberg (1993).
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