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Abstract

Anarchy is often contrasted with law, order, or security. But anarchist societies, by
which | mean societies that lack a monopoly of coercive force, need not be lawless.
They can develop sophisticated legal systems that regulate the behavior of their mem-
bers and protect their rights. International law, market anarchism, and other models of
anarchism such as the one proposed by Chandran Kukathas already exhibit or could
plausibly exhibit complex legal rules and institutions. | will show that insofar as these
models rely on consent, they all share similar structural flaws, namely, that they can-
not meet basic rule-of-law values such as equality before the law and access to legal
remedies for wrongs that embody and respect individual moral equality, even mini-
mally conceived. The implication of this argument is not to vindicate state-based
legal systems. Rather it is to show that legal systems, state-based or not, must have
a strong nonconsensual, coercive element: the process of making, applying, and
enforcing law must, to some extent, be severed from consent if law is to perform
its function of providing for minimal justice.

Anarchy is often contrasted with law, order, or security. Most social contract
theorists justify the state as an alternative to a state of nature in which indi-
viduals enjoy little or no protection from law.! But anarchist societies, by
which I mean societies that lack a monopoly of coercive force, need not

* I would like to thank the following colleagues for feedback: Jiewuh Song, John
Meadowcroft, Billy Christmas, Paul Reckstad, Diana Popescu, Charles Delmotte, Otto Letho,
Adam Tebble, and the participants at the political theory workshop at KCL.

1. THomAs HoBBES, LEVIATHAN: WITH SELECTED VARIANTS FROM THE LATIN EpITION OF 1668 (Edwin
Curley ed., Hackett Pub Co. 1994); CHrRiSTOPHER W. MORRIS, THE SociAL CONTRACT THEORISTS:
CriTicAL Essays oN Hospes, Locke, AND Rousseau (1999); JouN Locke, Two TREATISES OF
GOVERNMENT (3d ed. 1988); Jean-JacQuEs Rousseau, THE Basic PoriticaL WRITINGS (Donald
A. Cress ed. & trans., Hackett Publishing 1987); ImmANUEL KaNnT, KANT: THE METAPHYSICS OF
Morats (Lara Denis ed., Mary Gregor trans., 2d ed. 2017).
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be lawless. They can develop sophisticated legal systems that regulate the
behavior of their members and protect their rights. They can have first-
order rules that set limits on the way in which individuals can inconvenience
and harm each other, and second-order rules about how to make, change,
interpret, and apply first-order rules.” They can also develop sophisticated
institutional machinery, such as courts and legislative assemblies, whose
role is to administer and enforce the rules.

International law is an example of a consensual legal system that has
developed in an anarchic world. In the absence of a global leviathan, states
and nonstate agents have created legal rules from the ground up via multi-
lateral and bilateral treaties that mainly apply with state consent.
International law relies on multiple regional and international courts to set-
tle disputes, and assemblies of state parties can make and change rules.”
International law does contain bodies of law that are said to apply without
state consent, such as customary law, the rules of the UN Charter, and jus
cogens norms, but by and large, consent plays a critical role in its operation.
The Vienna Convention on the Law of Treaties (VCLT), a body of second-
ary rules that regulate the making, validity, and termination of treaties,
states in its Article 34 that “[a] treaty does not create either obligations or
rights for a third State without its consent.”

There are other possible models of consensual anarchist legal systems.
Self-governing communities bound together by close cultural or religious
ties can create legal rules around their core values.” Still other anarchist mod-
els are based on law enforcement provided by competing private security
companies.” These various imagined visions of a world without a state can
be described as free associationism, anarcho-capitalism, or variations of the
two. I will show that they all share similar structural flaws, namely, that they
cannot meet basic rule-oflaw values such as equality before the law and access
to legal remedies for wrongs, and that to the extent that they do, they cease to
function as anarchist legal systems. In consensual legal systems, consent (or
lack thereof) can decouple the authority of the legal rules from that of the
institutions that apply and enforce them. Legal subjects can refuse to give
consent to adjudication and enforcement institutions even when they con-
sent to rules, resulting in the uneven application of the latter and unequal
accountability for rule-breaking. The case of international law shows how
acute this problem can be. I will not defend these rule-of-law features here,
but rather will assume their centrality in a minimally just, working legal order.

2. H. L. A. Hart, THE ConcepT OF Law (Penelope A. Bulloch & Joseph Raz eds., Clarendon
Law Series, 2d ed. 1997).

3. KAREN J. ALTER, THE NEW TERRAIN OF INTERNATIONAL Law: CourTs, PoLitics, RiGHTs (2014); IaN
BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL Law (6th ed. 2003); STEVEN R. RATNER, THE THIN
JusTiCE OF INTERNATIONAL Law: A MORAL RECKONING OF THE Law OF NAaTIONs (2015); THE OXFORD
HaNDBOOK OF THE HISTORY OF INTERNATIONAL Law (Bardo Fassbender & Anne Peters eds., 2012).

4. CHANDRAN KUKATHAS, THE LIBERAL ARCHIPELAGO: A THEORY OF DIVERSITY AND FREEDOM (2003).

5. Davip D. FriEDMAN, THE MACHINERY OF FREEDOM: GUIDE TO A Rapicar CapitaLism (3d ed. 2015);
Murray NEWTON ROTHBARD, FOR A NEw LiBERTY: THE LIBERTARIAN MaNIFESTO (1978).
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The implication of this argument is not to vindicate state-based legal systems.
Rather it is to show that legal systems, state-based or not, must have a strong non-
consensual, coercive element that places rule-oflaw features at their core. The
process of making, applying, and enforcing law must, to some extent, be severed
from consent if law is to perform its function of providing for minimal justice.
Compared to the state-based legal systems that offer more robust rule-of-law pro-
tections, namely, liberal democratic systems that emphasize equality of legal
rights and the compulsory jurisdiction of the institutions that interpret and
apply them, consensual legal systems cannot enjoy the uniformity and consis-
tency necessary to embody and respect individual moral equality, even mini-
mally conceived. I leave open the possibility that anarchist systems organized
around nonconsensual principles may be able to overcome these challenges.

This finding invites us to reevaluate our concept of law and consider
more carefully which features are necessary for functioning, just legal
orders. It provides a new justification for a series of features often consid-
ered necessary, but whose necessity is often misunderstood, namely, the
uniform protection of legal subjects—and therefore a new justification
for the generality of rules and comprehensive legal jurisdiction. The struc-
tural failings of consensual anarchist legal systems show that the justification
of these features rests on essential demands of legal justice.

I. LAW UNDER INTERNATIONAL ANARCHY

Central to anarchist thought is the idea that state authority is in tension with
individual autonomy. There are various reasons for this, including the
absence of actual consent of most individuals to the authority of the states
they happen to live under, the belief that states as institutional structures
mostly serve the interests of capitalist producers, and the belief that state
services are not subjected to the discipline of the market and are thus inef-
ficient and wasteful. Whatever their reasons for rejecting state authority,
anarchists share the view that there is a deep tension between individual
autonomy and state authority. Robert Paul Wolff has succinctly captured
this idea in his well-known essay In Defense of Anarchism:

The defining mark of the state is authority, the right to rule. The primary obli-
gation of man is autonomy, the refusal to be ruled. It would seem, then, that
there can be no resolution of the conflict between the autonomy of the indi-
vidual and the putative authority of the state. Insofar as a man fullfils his obli-
gation to make himself the author of his decisions, he will resist the state’s
claim to have authority over him. That is to say, he will deny that he has a
duty to obey the laws of the state simply because they are the laws. In that
sense, it would seem that anarchism is the only political doctrine consistent
with the virtue of autonomy.®

6. RoBERT PAuL WOLFF, IN DEFENSE OF ANARCHISM (reprint ed. 1998), at 10.
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Like many other anarchists, Wolff believes that individuals cannot simul-
taneously retain authority over their decisions and accept the authority of
the state. Wolff does not merely see a tension between autonomy and
state authority, which could be solvable in practice, but rather a fundamen-
tal incompatibility, which makes states inimical to individual autonomy as
such. This is, in a nutshell, the anarchist’s position on the importance of
individual consent to rule.” I think this position is wrong, but I will not chal-
lenge it directly here. Rather I aim to explore the consequences of the
requirement of individual consent for the authority of law and demonstrate
some of the serious problems it raises. The argument will provide indirect
evidence of the idea that autonomy can only be exercised in the context of
a developed legal system, chosen or unchosen, with certain rule-of-law fea-
tures, which protects one’s decision-making authority by creating reciprocal
constraints on behavior. But the focus will be on showcasing the rule-of-law
limitations of consensual anarchist legal systems.

The rule of law captures formal and substantive ideals in a legal system, or
what has been termed the “internal morality of law.”® Rule-of-law ideals con-
strain the arbitrary use of legal and political power for the sake of individual
freedom and equality. Among the most important principles of the rule of
law are (1) generality, (2) publicity, (3) prospectivity, (4) stability, (5) capac-
ity to reflect clear, reasonable, and mutually consistent demands on individ-
uals, (6) proportional punishment, (7) easy access to courts, and (8) an
independent judiciary. For reasons of space, I will only focus on two related
principles in this article, namely, (1) generality, which requires that laws be
applied equally and that no one is above the law, and (7) easy access to
courts, which requires that resort to justice is accessible to those who have
been wronged through a court system designed to facilitate speedy and
equitable resolution of complaints. These two principles depend on and
reinforce each other: the fact that some members of a community are
not able to access the justice system for redressing wrongs committed
against them undermines the “equality before the law” requirement, and
the fact that the law does not apply uniformly and generally often translates
into inequitable access to courts. They also represent the criteria whose
absence signals most clearly the moral failings of consensual legal systems.

7. Wolff’s position seems to be in fact stronger. He suggests that there is no way in principle
that the individual could consent to state authority. This is because by such consent, one would
violate one’s “responsibility (fo oneself) and achieve autonomy wherever and whenever possi-
ble.” Id. at 10 (emphasis added). For Wolff, a more acceptable alternative to state legal orders
is a legal order based on unanimous direct democracy, namely, a system in which the individual
members of a society hold substantially the same views and vote unanimously on political deci-
sions. And he is aware that the conditions for unanimous direct democracy are not likely to be
met in practice. /d. at 13.

8. Lon L. FuLLEr, THE MoraLITY OF Law (rev. ed. 1969); F. A. Havek, THE CONSTITUTION OF
Liserty (1978); H. L. A. Hart, Essavs IN JURISPRUDENCE AND PHiLosorny (1984); RONALD
DworkiN, Law’s EMPIRE (new ed. 1998); JoserH Raz, THE AUTHORITY OF Law: Essavys oN Law AND
MoraLity (2d ed. 2009).
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In this section and the next, I discuss the rule-of-law limits under two
anarchist systems: international law and market anarchism, also known as
anarcho-capitalism, both of which rely on strict notions of consent for the
authority and applicability of law. I will show that law under these anarchist
systems shares the following structural features: legal subjects do not enjoy
equality under the law, and they are unable to hold perpetrators account-
able for violations. While in most legal systems these features of law are real-
ized in degrees across the whole range of legal rules, in a well-developed
legal system the presumption of equal access to remedies for wrongs is
strong, because it is built into the design of rules and legal institutions. I
will show that under anarchism these features fail to obtain consistently
even in instances affecting very basic rules such as the security of persons.
These features are replicated in other anarchist systems that relax to
some extent the requirement for individual consent.

One of the distinguishing features of international law compared to state-
based legal systems is that, for the most part, legal subjects, namely, states,
must give consent fo both the rules and the institutions that interpret and apply
those rules. This is seen at once as normatively desirable, since a consensual
process protects state sovereignty, and inevitable, since there is no central-
ized law-making and law enforcement. In principle and in practice, this
means that contractual processes through which legal subjects enact legal
rules can divorce consent to rule-making from consent to adjudicating
and enforcing institutions. States can make rules but refuse to empower
courts to interpret them and settle disputes or to empower enforcement
mechanisms that ensure their compliance.” For example, some treaties sim-
ply lack interpretive and dispute resolution mechanisms. Others include
dispute resolution mechanisms, but through the practice of reservation
states can reject these mechanisms’ authority to make decisions without
their consent even when they agree to the rules set down by the treaty.
Without interpretive and adjudicative institutions, legal subjects can resort
to conflicting interpretations of rules and can refuse accountability for vio-
lations because they can refuse the jurisdiction of a court that can settle
disagreement.

In saying that states can refuse accountability for violations I do not mean
to suggest that they are always successful. Indeed, the scholarly literature
documents some of the ways in which states are held responsible for wrong-
doing. Oona Hathaway and Scott Shapiro show how states that are perceived
to be breaking the rules are subject to “outcasting” by other states, which
consists in the withdrawal of benefits from international cooperation and
some institutional schemes through sanctions, boycotts, severing of

9. Consensual enforcement mechanisms are possible even under international law, that is, in
the absence of centralized enforcement that applies to all. States could grant, ex ante, enforce-
ment authority to a certain institutional mechanism that applies to the rules of a specific treaty.
For example, the UN Security Council has enforcement authority for maintaining interna-
tional peace and security (loosely defined).
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diplomatic relations, and countermeasures.'” Andrew Guzman discusses the
mechanisms that lead states to respond to and internalize the rules of inter-
national law and that make sanctioning mechanisms by other states effective
through reputation, reciprocity, and retaliation.'" These means of enforce-
ment of international rules are decentralized in the sense that they rely on
states to individually or collectively provide incentives to comply and impose
costs on noncomplying states. As Liam Murphy and others observe, the fact
that the sanctioning system of international law is decentralized should not
impugn its lawlike credentials.'”® But there are of course many cases in
which states are not willing to bear the costs of sanctioning noncompliance,
either because they do not have the capacity or they cannot afford to
expend the necessary resources. Gregory Shaffer documents the dispropor-
tionate costs that developing states must bear when bringing cases before
the World Trade Organization (WTO) dispute resolution mechanisms, evi-
denced by the fact that “95 of the WIO’s 120 non-OECD members had
never filed a complaint before the WTO,” and by the fact that close to
half of all the filings come from the United States and the European
Union."? It is most unlikely that the states that have not filed complaints
have no serious grievances to settle via the dispute resolution mechanism.
The more likely explanation is that they lack both the legal expertise and
the financial resources needed to push a claim through and persist in the
face of pushback from wealthier states during what is often a lengthy, drawn-
out process. This means that developing countries have a much harder time
protecting their legal rights in international law, because their ability to
sanction more economically or militarily powerful states is severely limited
by their ability to bring them before a dispute resolution mechanism or
to outcast.

This is clearly the case even when a decision of a court or arbitral tribunal
unequivocally establishes the fact of a violation, as is the case with the South
China Sea. China is making excessive claims to extend its exclusive eco-
nomic zone while Vietnam, the Philippines, Malaysia, and Indonesia are
unable to effectively push back against these claims.'* A more significant
problem with a decentralized sanctioning mechanism is that, in cases in
which courts lack the relevant jurisdiction to make a determination of

10. Oona A. Hathaway & Scott J. Shapiro, Oulcasting: Enforcement in Domestic and International
Law, 121 Yaie L.J. 252 (2011).

11. ANpREw T. GuzmaN, How INTERNATIONAL Law WoRks: A RatioNAL CHOICE THEORY (2010).

12. Liam Murphy, Law Beyond the State: Some Philosophical Questions, 28 Eur. J. INT’L L. 203,
218-221 (2017).

13. Gregory Shaffer, Developing Country Use of the WI'O Dispute Settlement System: Why It Maiters,
the Barriers Posed, in 6 FRONTIERS OF ECONOMICS AND GLOBALIZATION: TRADE DISPUTES AND THE DISPUTE
SETTLEMENT UNDERSTANDING OF THE WTO: AN INTERDISCIPLINARY ASSESSMENT 167, 177 (James
C. Hartigan ed., 2009).

14. See Tom Phillips, Oliver Holmes & Owen Bowcott, Beijing Rejects Tribunal’s Ruling in South
China Sea Case, GUARDIAN, July 12, 2016, https://www.theguardian.com/world/2016/jul/12/
philippines-wins-south-china-sea-case-against-china.
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fact regarding violations, forms of accountability such as outcasting rely on
private judgments about the noncompliance of other states, which is a form
of vigilante justice, rather than on legal findings in which due process estab-
lishes public grounds for outcasting.

The difficulties with vigilante justice are manifold, and they relate to the
fact that private agents use their own judgments to enforce compliance.
Vigilante justice is not only wrong, or not primarily wrong, because those
who go after rule-breakers engage in unauthorized usurpation of public
power. Rather, private judgments could be: (1) wrong on the facts, (2)
biased/self-serving, or (3) illegitimate in the eyes of others and subject to
retaliation/challenge. In practice, these problems are attenuated when
the enforcement action is multilateral. But multilateral action can still be
wrong on the facts and biased. The second Iraqi war arguably suffered
from these problems.'” This does not mean that institutionalized noncon-
sensual enforcement is flawless, but that private action to enforce the law
can predictably have these undesirable features. This is a point that is
open to conceptual and empirical challenge, no doubt. But it is a point
with deep Lockean roots that is a neglected insight in the anarchist litera-
ture, whether international law-related or not.

International law has developed in an anarchic world without a central-
ized power to make rules and enforce them. Thus, by necessity, it is created
by and applies primarily with state consent, and according to the rules of
the VCLT, the convention regulating the making, terminating, and validity
of international treaties, the consent has to be explicit (see, e.g., Articles
6-41). States choose which treaties to agree to, and moreover choose
which parts of a treaty apply to them through the practice of reservations.
For example, the provision of the Genocide Convention with the most res-
ervations is the one giving the International Court of Justice (ICJ) jurisdic-
tion over interpreting the rules of the Convention, ascertaining the fact of a
violation, and deciding what if any remedies are imposed on violators.'®
The same is true of many other international treaties in which states with-
hold consent from provisions enabling dispute resolution and interpreta-
tion of the rules, including, ironically, the VCLT itself.'” Article 66 allows
a state party to initiate a case before the International Court of Justice in
situations in which a treaty is thought to conflict with a peremptory norm

15. Amy Gershkoff & Shana Kushner, Shaping Public Opinion: The 9/11-Iraq Connection in the
Bush Administration’s Rhetoric, 3 PErsps. oN PoL. 525 (2005); Daniel Deudney & G. John
Ikenberry, Realism, Liberalism and the Iraq War, 59 SuURVIVAL 7 (2017); Ronald Kramer,
Raymond Michalowski & Dawn Rothe, “The Supreme International Crime”: How the U.S. War in
Iraq Threatens the Rule of Law, 32 SociAL Just. 52 (2005).

16. For a list of reservations, see UNITED NATIONS TREATY COLLECTION, Depositary, Chapter IV, 1.,
https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-1&chapter=4&clang=_en
(last visited Mar. 20, 2019).

17. For a list of reservations see UNITED NatioNs TreaTy COLLECTION, Depositary, Chapter
XXIII, 1., https://treaties.un.org/Pages/ViewDetailsIILaspx?src=TREATY&mtdsg_no=XXIII-
1&chapter=23&Temp=mtdsg3&clang=_en (last visited Oct. 28, 2019).
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that makes it invalid. This article gives states the capacity to submit disputes
regarding certain provisions of the treaty to the ICJ jurisdiction without the
consent of the other party, just as individuals can under domestic law. The
numerous reservations to it deny that such unilateral legal action is justified.
For example, Cuba’s reservation reads:

The Government of the Republic of Cuba enters an explicit reservation to the
procedure established under article 66 of the Convention, since it believes
that any dispute should be settled by any means adopted by agreement
between the parties to the dispute; the Republic of Cuba therefore cannot
accept solutions which provide means for one of the parties, without the con-
sent of the other to submit the dispute to procedures for judicial settlement,
arbitration and conciliation.

Cuba is in effect resisting the jurisdiction of the IC] in matters related to cer-
tain provisions of the VCLT without its consent. Similar reservations have
been registered by Algeria, Armenia, China, Russia, Saudi Arabia,
Tunisia, and Vietham, among others.

The importance of this insistence on consent for the jurisdiction of the
ICJ for interpretive issues related to the rules of the VCLT is that differing
interpretations of the rules will persist and serious violations will remain dif-
ficult to establish in the absence of the noncomplying state’s consent. The
overemphasis on consent means that, as Miodrag A. Jovanovi¢ puts it, since
“there is no compulsory system of adjudication,. . .adjudication is the
exception, not the norm.”'® The fact that “the ICJ is only competent to
entertain disputes between states that have accepted its jurisdiction,”
means that, for the most part, “the IC]J is arguably serving as ‘a glorified
arbitration panel.””' This is true of other courts and tribunals as well,
despite the significant rise in recent decades in their number, and in the
increasingly complex roles they adopt as interpretive, administrative, and
enforcement mechanisms.? States in effect have veto power over the author-
ity of international tribunals empowered to administer legal justice. An
instance of this power is exemplified by states that withdraw consent to
international judicial organs in the wake of unfavorable decisions, as the
United States has done with respect to the International Court of Justice
in the wake of the Nicaragua and Avena decisions.”!

18. MIoDRAG A. JovaNovIC, THE NATURE OF INTERNATIONAL Law (ASIL Stud. Int’l Legal Theory
2019), at 175.

19. Andrew T. Guzman, Against Consent, 52 VA. J. INT’L L. 747, 786 (2011); Eric A. Posner, The
Decline of the International Cowrt of Justice, in 23 CONFERENCES ON NEw PoLITICAL EcoNowmy:
INTERNATIONAL CoNrLICT Resorution 111 (Max Albert, Dieter Schmidtchen & Stefan Voigt
eds., 2006).

20. Karen J. Alter, Delegating to International Courts: Self-Binding vs. Other-Binding Delegation, 71
Law & Contemp. Pross. 37 (2008).

21. Fred L. Morrison, Legal Issues in the Nicaragua Opinion, 81 Am. J. INT’L L. 160 (1987); John
Quigley, The United States’ Withdrawal from International Court of Justice Jurisdiction in Consular
Cases: Reasons and Consequences, 19 DUKE J. Compar. & INT’L L. 263 (2009). In the Nicaragua
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International criminal law is emblematic of this veto power embedded in
the consensual character of international law. Treaties that establish individ-
ual criminal accountability for crimes of concern to the international com-
munity as a whole, including genocide, crimes against humanity, and war
crimes, only apply with states’ express consent. Consent is usually provided
through ratification according to mnational legal procedures. The
International Criminal Court (ICC) established via the Rome Statute
(1998), which came into effect in 2002 after a sufficient number of states rat-
ified it, only exercises authority over member states. Countries such as the
United States, China, Russia, and Sudan are not members. The only excep-
tion to the consent-based jurisdiction of the ICC is Security Council referral,
which is how the ICC came to issue an arrest warrant for the then-president
of Sudan Omar al-Bashir for crimes against humanity and genocide.** Since
China, Russia, and the United States are permanent members of the Security
Council with unilateral veto power (again, a strong consensual element), the
latter is unlikely to issue any calls for prosecution of the permanent members
or their allies. Indeed, China and Russia have consistently vetoed efforts to
reduce the capacity of the Syrian government to inflict harm on its own cit-
izens via the creation of no-fly zones and other humanitarian efforts, due to
their political and economic interests in the region.*”

Ad hoc international criminal tribunals like the International Criminal
Tribunal for the Former Yugoslavia or International Criminal Tribunal
for Rwanda are usually established by the United Nations Security
Council without the consent of the state or states that fall under their juris-
diction. These tribunals have delivered an important nonconsensual mea-
sure of justice, but they are designated “ad hoc” for a reason: they are
established for a specific conflict, with limited temporal and geographical
authority, and they cease to exist after a number of years. The establishment

case, the IC] exerted general compulsory jurisdiction due to a declaration made by the United
States earlier in accordance with Article 36.2 of the UN Charter. After the withdrawal of that
declaration in the wake of the Nicaragua decision, the ICJ had jurisdiction in the Avena case
due to a special protocol attached to the Vienna Convention on Diplomatic Relations. In
numerous contexts, states recognize the need for compulsory jurisdiction, and indeed treaty
regimes such as the World Trade Organization rely on compulsory jurisdiction over member
states to maintain their rules (this represented a step change from its previous incarnation,
GATT (the General Agreement on Tariffs and Trade), whose dispute settlement mechanism
did not enjoy compulsory jurisdiction over member states). In other contexts, states often
affix additional declarations and protocols to treaties that grant compulsory jurisdiction to
courts such as the ICJ, but those declarations and protocols themselves are optional.

22. ALEXANDER ZAHAR, INTERNATIONAL CRIMINAL Law: A CriticaL INTRODUCTION (2008); ANTONIO
CassESE, INTERNATIONAL CrIMINAL Law (2d ed. 2008); Jamie Mayerfeld, The Mutual Dependence of
External and Internal Justice: The Democratic Achievement of the International Criminal Court, 12
FinnisH Y.B. INT'L L. 71 (2001); Arash Abizadeh, Introduction to the Rome Statute of the
International Criminal Court, 34 WorLD ORDER 19 (2002).

23. Neil Macfarquhar & Anthony Shadid, Russia and China Block U.N. Action on Crisis in Syria,
NY. Tives (Feb. 4, 2012), https://www.nytimes.com/2012/02/05/world/middleeast/syria-
homs-death-toll-said-to-rise.html; Harvey Morris, Russia’s Reasons for Saying ‘No’ on Syria, N.Y.
Tives (Jan. 31, 2012), https://rendezvous.blogs.nytimes.com/2012/01/31 /russias-reasons-for-
saying-no-on-syria/.
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of such tribunals is selective, and many humanitarian emergencies marred
by large-scale violations of human rights lack any such accountability
mechanisms.

The effect of this consensual element of international criminal law is that
the representatives of states that do not consent to the rules of international
criminal law or to the authority of the legal institutions that interpret these
rules cannot be brought to justice, leaving the victims of these very serious
crimes without the possibility of remedying the wrongs against them. This is
not entirely surprising: the rules of international criminal law usually hold
individual public officials accountable for serious crimes, yet the jurisdic-
tion of institutions of accountability depends on some of the same individ-
uals giving their consent in the name of the country they represent. We can
see this tension at work in the withdrawal of the Philippines and Burundi
from the membership of the ICC just as the latter was opening an investiga-
tion into president Duterte’s extrajudicial killings and had been investigat-
ing officials in Burundi for crimes against humanity.?* State officials may
have other, principled reasons to object to the authority of the ICC.*
However, a system of criminal law relying almost exclusively on state consent
creates too many veto points that protect the individuals and institutions in
a position to inflict grievous harm, and leaves people worldwide exposed to
threats to life and security with little possibility of redress.?®

One may wonder whether the ability to leave international treaties at will
and thus undermine the jurisdiction of international institutions such as
courts over particular states at will is a bug rather than a feature of a
consent-based legal system. Surely institutions can be designed such that
withdrawal is more difficult, takes longer, or can only take place under cer-
tain conditions. This is of course true, but these design features raise states’
costs of agreeing to treaties in the first place, which makes the likelihood of
them joining lower. Increasing exit costs simply moves the problem of con-
sent to a different level. At whatever stage consent is granted, it renders frag-
ile and unstable the legal subjects’ (in this case states’) relationship with the
legal institutions that ensure that rule-of-law values are upheld.

International law is instructive as an anarchic legal system because it
shows the ways in which consent can undermine the rule of law: consent
to rules can be divorced from consent to interpretive and adjudication
mechanisms, thus insulating legal subjects from accountability for wrongs,
even when the rules are widely adopted. No criminal law system can operate

24. Jason Gutierrez, Philippines Officially Leaves the International Criminal Court, N.Y. TivEs
(Mar. 17, 2019), https://www.nytimes.com/2019/03/17/world/asia/philippines-interna-
tional-criminal-court.html; Burundi Becomes First Nation to Leave International Criminal Court
GuarpiAN - (Oct. 28,  2017), https://www.theguardian.com/law/2017/oct/28 /burundi-
becomes-first-nation-to-leave-international-criminal-court.

25. Karen J. Alter, James T. Gathii & Laurence R. Helfer, Backlash Against International Courls
in West, East and Southern Africa: Causes and Consequences, 27 EUR. J. INT'L L. 293 (2016).

26. Thomas Christiano, The Arbitrary Circumscription of the Jurisdiction of the International
Criminal Court, 23 CriticAL Rev. INT’'L Soc. & Por. PuiL. 352 (2020).
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by relying almost exclusively on the consent of the legal subjects. This is
because legal subjects with a tendency to disregard or break the rules of
criminal law will refuse consent to either the rules or the institutions that
enforce them.

The most important implication of this basic point for international law is
that there is an important trade-off between respect for state consent as an
embodiment of respect for state sovereignty and the rule of international
law. It may be the case that state sovereignty is incompatible with the author-
ity of coercive international institutions, just as Wolff claims is the case in the
conflict between individual autonomy and the authority of the state.
Nonetheless, if we decide to privilege state sovereignty, we ought to be
aware of its cost in terms of the rule of law. States bound to international
law via consent make the equality of states before international law
unattainable.

Some regional courts do not privilege state sovereignty, although they
give a margin of appreciation to states regarding how decisions are imple-
mented. However, it is one thing to leave a margin of appreciation that pro-
tects state sovereignty, as the Court of Justice of the European Union or the
European Court of Human Rights does, when their jurisdiction is compul-
sory (for member states only) and states do not have the freedom of opting
out of disputes. It is another thing to say that the margin of appreciation or
the doctrine of subsidiarity advocates in favor of international courts such as
the International Court of Justice or the International Criminal Court being
denied compulsory jurisdiction. The latter is a position that defends state
autonomy at the expense of the rule of law.

The design of international law will be structurally similar to the design of
other consensual legal systems, and, therefore, we can expect the latter to
have the following features: rules, even basic rules regarding the protection
of basic rights, will not apply equally to all, since potential subjects are free
to withhold consent to them; and, relatedly, when violations of basic rules
protecting human life and security occur, victims will be unable to bring
perpetrators to justice when the latter do not agree to authority of the insti-
tutional mechanisms for the interpretation and enforcement of those rules.
I will showcase the rule-of-law problems of market anarchism next.

Il. VIOLENCE AND LEGAL REDRESS UNDER MARKET
ANARCHISM

To see why these failings would arise under market anarchism as well, let us
consider this model in more detail. Like most anarchists, market anarchists
reject state authority for a combination of reasons. Chief among them is the
lack of actual consent to state authority. In addition, they share the concern
that in the absence of market discipline, the allocation of goods and ser-
vices by the state for individual security and protection, and even the pro-
duction of law, will be arbitrary, i.e., lack any connection to the actual
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needs of the individuals for these services and to a proper concern for rel-
ative costs of production.?” Markets adapt dynamically via the price mecha-
nism to align supply and demand, namely, to match individual needs with
the requisite volume of goods and services. Over time and through a pro-
cess of learning from failure and competitive pressures, producers select
the most economically efficient combination of inputs to meet the demand
for outputs. Without the competitive pressure of markets and prices, states
have no idea what the most effective mechanism for provision is or how
much law or security is needed, and will undersupply or oversupply these
goods, vastly misallocating resources in the process.

A solution that both preserves individual autonomy and ensures that indi-
viduals receive the type of service that best corresponds to their needs
involves private security companies. In a world of states, each state commits
to more or less the same level of security for all individuals living on its ter-
ritory. By contrast, in the absence of states, private security companies will
customize the amount of security required by each individual according
to her needs, and, crucially, her ability to pay.*® Individuals will contract
protection services just as they contract the services of an insurance agency
or a moving company. And over time the market in protection services will
diversify to cover a range of security needs and abilities to pay. In fact, mar-
ket anarchists envision that not just security but all other government ser-
vices, including all public goods, will be provided via marketbased
competition.

This radical approach to individual freedom raises a whole host of ques-
tions about accessibility for those of low economic means, human welfare,
the nature of communities likely to exist under this system, and rights pro-
tection. Although market anarchists have better and worse answers to some
of the possible challenges to their model of society, I will set most of them
aside to focus on the realization of rule-of-law principles under a market
anarchist system. The first thing to note is that market anarchists imagine
law production to be taken over by private security companies as a comple-
ment to or in addition to their security functions, so individuals will con-
tract into different legal systems by virtue of contracting into different
private security companies.” The second thing to note is that protection
services will likely operate on a nonterritorial basis just as markets in most
goods and services do. This means that neighbors could acquire the services
of different protection agencies and thus would place themselves under the
authority of different legal systems.

27. FRIEDMAN, supra note 5, at 37—44; ROTHBARD supra note 5, at 241-301.

28. States commit in principle to securing the same level of protection for all individuals liv-
ing on their territory. In practice of course this is rarely the case.

29. Roderick T. Long, Market Anarchism as Constitutionalism, in ANARCHISM/MINARCHISM 133
(Roderick T. Long & Tibor R. Machan eds., 2016); FRIEDMAN, supra note 5, at 110-116;
RoTHBARD supra note 5, at 267-301.
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Although a world of private protection agencies may seem distant from
the world of international law made by states, in practice the contractual
nature of law creates similar structural problems in both systems, namely,
the separation of rule-making from rule adjudication and enforcement.
Anarchists imagine that private protection agencies will create rules for
their members as a condition of service and that these rules in effect will
constitute law for them.*® Since rules will be necessarily general and
abstract, private security companies will have to find ways to provide mech-
anisms for making and interpreting the rules, determine whether specific
behaviors fall within the purview of a given rule, and decide on remedies
for law-breaking.” And they will have to find ways to carve jurisdictional
authority among them.

But individuals need not acquire all of the law-making and law-
adjudicating services a private company offers. Private protection agencies
will offer a differentiated range of services, from those that offer some min-
imal, round-the-clock physical protection, as many do now in parallel to
state provision, to those that combine legislative, judicial, and enforcement
services. They can also choose to subcontract some of these services to other
companies. Crucially, all of the relationships among individuals and various
providers of legal services can be fully traced to the various contracts indi-
viduals and agencies in the system enter into with one another. But the fact
that individuals are tied to these private legal systems via a strong consensual
system of market contracts raises special problems for rule-of-law ideals
under anarchy. We will consider two distinct cases: when individuals are
members of the same private security company, and when they are not
(either they are members of different private security companies, or one
is a member of one and the other is a member of none).*

The first scenario concerns an accusation of serious violence to person or
property between two individuals who are members of the same private
security company. The first thing to note is that, even under anarchy,
some individuals can enjoy strong rule-of-law protection. They will be
able to receive justice for the wrongs dome to them and enforce a ruling
of harm and compensation as long as they can afford comprehensive
legal services on a contractual basis and the perpetrator is a member of

30. Companies may create law by prohibiting certain behaviors directly, or by differential
pricing: the more risky behavior one engages in, the higher the premium. The consequence
of law-making by private companies is that individuals prone to violent behavior will either
be charged higher premiums or be denied service entirely. Insurance companies already do
this. For travel insurance, one pays more if travel includes higher-risk activities such as skiing
or paragliding. For homeowner’s insurance, one pays more if one has a fireplace than if one
does not.

31. These are only some of the functions that legal systems and, especially, courts perform,
but there are of course many others.

32. I will leave aside the important scenario of what happens when neither individual is a
member of a private security company and they instead rely exclusively on self-help. The reason
is that I want to explore what happens when we already have sophisticated legal mechanisms for
legal protection and enforcement.
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the same company. Private security companies could conceivably provide a
whole range of complex legal services, from rule-making to interpretation,
dispute resolution, and enforcement, and could adopt the policy that to be
a member one must adopt the full package of legal services and be subject
to that company’s compulsory jurisdiction. Recent research has shown that
private, decentralized legal systems can provide public order in much the
same way that centralized systems do. Gillian Hadfield and Barry
Weingast, and many others, have discussed the conditions under which
decentralized law without the state is possible and how equilibrium can
emerge in the absences of states.”® The question therefore is not whether
security and order are possible under anarchism, but whether their admin-
istration through the legal system is determined in accordance with
rule-of-law values of equality under the law and legal access to remedies
for wrongs.

This is not likely to be the case when individuals choose private security
companies with less restrictive policies and will be free to subscribe to the
protection agencies that will offer differentiated packages of services,
some of which will not involve compulsory jurisdiction to settle disputes
among members. Providing rules, interpreting them, and enforcing them
are distinct, specialized services, and companies could conceivably bundle
these services differently. Market anarchists may assume that individuals
will acquire all of these services in a bundle, since it will make more eco-
nomic sense for individuals to subscribe to 2111,34 but it is not clear that
this is the case. Some companies may offer these services only as a complete
package, but it is imaginable that others will be able to make money only if
they offer basic security services. This is because individuals will vary in how
much they plan to rely on self-help in their dealing with other individuals,
and they may prefer to do so in some areas of law and not others. Since the
services of private security companies are demand driven, how these com-
panies bundle legal services will depend in part on what services individuals
in a position to acquire them prefer to purchase.

Therefore, a first hurdle faced by an individual is to bring a case before a
court or arbitration tribunal and make a determination of rule violation. In
the case of individuals who are covered by the same set of legal services and
institutions, the process can operate smoothly and even justly as long as
complex legal services are bundled and compulsory jurisdiction is accepted,
and the company itself creates fair, impartial rules and abides by due pro-
cess and rule-of-law principles. Thus, anarchy is compatible with extensive
rights protection and respect for rule-of-law principles, at least for some
individuals. Nonetheless, we can imagine a situation in which an individual

33. Gillian K. Hadfield & Barry R. Weingast, Law Without the State: Legal Attributes and the
Coordination of Decentralized Collective Punishment, 1 J. L. & Cts. 3 (2013); RoperT C. ELLICKSON,
ORrDER WiTHOUT Law: How NEIGHBORS SETTLE DispuTES (1994); EDWARD P. STRINGHAM, ANARCHY
AND THE Law: THE Pouiticar. Economy oF CHoIce (2006).

34. Long, supra note 29; FRIEDMAN, supra note 5, at 112; ROTHBARD supra note 5, at 269-272.
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who receives an unfavorable judgment decides to withdraw consent mid-
trial, or after a judgment has been entered against her but not enforced.
Under market anarchism, legal institutions are just as fragile and vulnerable
to the vagaries of individual consent as they are in international law. Private
security companies will have rules about the conditions in which individuals
may end the contractual agreement for services. But contracting parties will
disagree about when these conditions are met, and they will therefore need
to resort to third parties for arbitration and enforcement. In most legal sys-
tems, arbitration is divorced from enforcement; therefore, individuals and
private security companies will have to agree ex ante to the authority of a
third-party enforcer of their contract, likely via a separate contract.
Violations of that contract also need third-party adjudication and enforce-
ment, and so on.

Unless this regress ad infinitum is resolved, the wronged individual will
not be able to rely on accountability for a violation of a legal rule. They
can attempt to bring a case before an arbitration tribunal, but there will
be no guarantee that the defendant is bound by the same rules and jurisdic-
tion, or that they will continue to consent to them even if these are shared.
One objection to this critique will be that private security companies will
not be able to effectively protect their members unless they adopt some
mechanism for compulsory adjudication and enforcement, and thus resolve
the problem of infinite regress. But this cannot be true. Private protection
companies will offer a variety of services. It is conceivable that some individ-
uals will contract to buy some but not others. In that case, imposing a com-
pulsory arbitration mechanism on individuals who have not consented to it
will amount to a serious violation of individual autonomy from an anarchist
standpoint. Indeed, the whole purpose of a system of private contracts by
which individuals organize their lives is to avoid unwanted, unconsented-to
imposition of legal authority.

‘What this means is that the contractual nature of individuals’ relationship
with law in its various dimensions means that individuals could be conceiv-
ably bound by different laws, and when they are bound by the same law,
they can opt out of judicial and enforcement mechanisms for those laws.
This is the case in international law, where states’ bundles of legal rights
and obligations depend on the treaties they consent to, and even two states
bound by the same treaties may differ in their acceptance of the authority of
judicial and enforcement mechanisms for it. Just like in the case of interna-
tional law, under market anarchism individuals who had been seriously
harmed could not hold perpetrators accountable for their actions and
would thus be left vulnerable to abuse. But the fact that individuals will
be subscribers of different protection agencies will mean that even the
assumption of shared rules is too strong.

In the case of purported violence between the members of different pro-
tection agencies, market anarchists assume that either different protection
companies will converge on rules, or conflicts over rule violations will be
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resolved through the willingness of the agencies in question to submit
themselves to common arbitration and thus resolve disagreements between
them and their members peacefully rather than by violence.” Neither of
these assumptions is defensible. First, market uniformity understood as
standardization does indeed happen in some markets (the physical size
of the credit cards is the same regardless of what bank issues them), but
markets are characterized just as much by differentiation as they are by
standardization. Indeed, what makes markets appealing as mechanisms
for the delivery of security and legal services is precisely their ability to dif-
ferentiate their services to match the varied needs of the consumers, and
systems of rules and the institutions needed for their enforcement will be
no different. There is no reason to think that various private protection
agencies will converge on the same set of legal rules, and in fact variance
across existing legal systems shows that the opposite is likely to be the
case. Second, the willingness to solve disagreements peacefully is assumed
as a consequence of the incentive these companies have to keep costs
down. And this incentive is demand driven: individuals want to economize
on private security.”® In a world of conflict among private security compa-
nies, their costs will be high, and as a consequence the premiums for indi-
viduals will be high.*” But in the real world, individuals have multiple
incentives that interact with each other in complex ways. While they may
prefer cheaper security services over more expensive ones, they may also
have a stronger preference to overpower, take over, and even exterminate
other religious, racial, and ethnic groups.

Individuals with such malign, belligerent preferences can choose to pay a
premium to private security companies that are willing to act on them, and
thus companies can survive and thrive in an environment where peaceful
resolution of conflicts is not valued and in fact is actively discouraged. In
this kind of world, individuals who are wronged will again be left with
nowhere to turn to redress injustices committed against them. Note that
the issue is not whether private security companies could conceivably
agree to common arbitration and enforcement. Even granting that they
could, their propensity to do so will be contingent. It will depend on a
large number of factors, including their members’ preferences. Since
these preferences can be malign, and we can assume individuals will be will-
ing to devote large resources to satisfying them, private security companies
under market anarchism can coexist in violent environments. Under these
conditions, individuals may lack access to mechanisms for the administra-
tion of basic criminal justice.

35. Long, supra note 29, at 136; FRIEDMAN, supra note 5, at 112; ROTHBARD supra note 5, at 269—
272.

36. FRIEDMAN, supra note 5, at 111.

37. Long, supra note 29, at 147.
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This means that just as under international law, basic equality before law
does not obtain under market anarchism, except accidentally. Wronged
individuals have little recourse for violations of their rights, unless they
and the perpetrators are full members of the same complex legal order
characterized by strong, nonconsensual interpretive and enforcement
mechanisms. For market anarchism, this means that individuals can hope
to have access to justice only when disputes arise between them and
other members of the same private security company that also offers com-
plex legal adjudication and enforcement for members, and for states only
when they are members of the same treaties with robust judicial mecha-
nisms. And importantly, these rule-of-law features only obtain as long as
consent by all parties to the same security company or international treaty
is upheld. But they will not obtain with the same regularity for individuals
who are members of different security companies, or states that are mem-
bers of competing treaties.

Market anarchists will object that there can be no parallel to international
law since the treaties and institutions of the latter are not based in the deci-
sions of market firms operating in a competitive market. This is an impor-
tant difference, but I do not think it affects the relevance of the comparison
that I draw. The fact that one is a system based on market competition and
one is not will affect the type and range of institutional options available in
each system, but not how individual legal subjects are bound by law in them.
This last element depends primarily on consent, and in both systems legal
subjects are tied to law and law enforcement on a contractual basis. Indeed,
the VCLT deems states entering international treaties “contracting parties”
(see Article 2) just as individuals would be under a system of completely pri-
vatized legal services. In practice this means that legal subjects can withhold
consent from institutions that set rules of behavior and hold them account-
able for wrongs inflicted on others. And in both systems, consent allows
them to escape accountability for wrongs.

We will turn next to an additional model of anarchism that relaxes the
requirements of individual consent. I will show that in this system law suffers
from similar structural problems, and that to the extent that it does not, the
system is in fact no longer anarchist. I do not intend to present this as an
analytical truth. Rather, I will show that insofar as anarchist legal systems
protect equality before the law and access to remedies for wrongs, they
develop legal authorities and legal hierarchies that begin to resemble the
nonconsensual legal systems of modern states.

l1l. THE RULE OF LAW UNDER FREE ASSOCIATIONISM

Other anarchist models emphasize social life organized around small
self-governing communities, freely entered into and in which individuals
exercise robust rights of exit. The relationship among communities will
have features similar to international law, to the extent that intercommunity
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rules will be binding only on the basis of individual communities’ consent
that can be withdrawn at any time. But individuals can escape accountability
in their communities if a strong form of individual consent is the basis of
the community’s legal jurisdiction over its members. As long as individuals
can opt out of their community’s rules, they can escape legal accountability.
I will show these structural similarities for a religious/cultural form of anar-
chism organized around shared cultural or religious values in a model that
Chandran Kukathas calls the liberal archipelago. A liberal archipelago con-
sists of communities free to choose diverse modes of political organization
and in which no one form of political authority will take priority over any
other. What we have instead is a community of communities with overlap-
ping jurisdictions.™

Kukathas puts forward a distinctive liberal vision of a free society, marked
by pluralism of religious and cultural communities. The anarchist aspect of
these communities lies in the freedom of their members to associate and
disassociate from one another to pursue common visions of politics and
social cooperation; thus I will call these anarchist visions free associationism.
Individual consent is mainly expressed through the right of exit, but the
conditions of individual consent are relaxed since the main decision-
making unit is the community, not the individual. Individual consent is
still important, but it is not expressed through a contract and is instead pre-
sumed in the absence of exit. Consent to the group reflects the unity of
shared social and political vision within each community.

Liberals believe a political regime that protects individuals as free and
equal will reflect and foster the diversity of conceptions of the good life
that inevitably arises in society. But Kukathas goes further than most liberals
and argues that this diversity will lead to variability in political arrangements
as well. Individuals exercising their rights of association and dissociation will
form communities whose institutional arrangements and political organiza-
tion vary and change rather than “uphold[ing] a determinate set of institu-
tions within a closed order.”® What makes the resulting conglomeration of
associations an anarchist order is the fact that associations formed accord-
ing to individual people’s freedom to associate with each other will form
“an archipelago of competing and overlapping jurisdictions”*” and will be
constrained by a principle of mutual toleration. Political association is
one among many other associations, and there is no hierarchically superior
place it occupies over diverse religious and cultural communities. The met-
aphor of an archipelago does important work here. Communities are like
islands that show deference to each other’s internal political system and
external boundaries. In the archipelago “there will be a multiplicity of

38. KuraTHAS, supra note 4, at 4.
39. Id. at 1.
40. Id. at 4.
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authorities, each independent of the others, and sustained by the acquies-
cence of its subjects.”*!

The free society of the archipelago requires the freedom to move
between communities, which suggests that a central mechanism that
enables the functioning of the archipelago is individual consent, or rather
“acquiescence,” as Kukathas puts it. Acquiescence is not as strong as con-
sent, or at least not as strong as express, contractual consent.
Acquiescence involves a more passive stance of not actively resisting one’s
authority and can be inferred from the tacit acceptance of one’s political
order. A lack of consent is signaled by individuals choosing to exit.

In Kukathas’s model, there is an intentional elision between the cultural
and political dimension of a community. Cultural and associational diversity
constitutes the basis of the archipelago and of the practice of overlapping
jurisdictions. Yet there is considerable difficulty in translating the metaphor
of the archipelago for the world of politics, because it becomes much
harder to understand how to distinguish between these communities’ vari-
ous functions. For example, it is not clear what counts as a political or legal
institution as opposed to say a cultural or religious one in any community
that is part of the archipelago. The idea is not to suggest that they must
always be differentiated, but that we need to understand better how cultural
and religious diversity translates into diversity of legal jurisdiction, if it does.
It is certainly possible, as liberal democratic states show, for diverse cultural
and religious communities to share the same legal system. Focusing on the
nature of law and legal authority in this liberal archipelago, and the rela-
tionship of individuals and communities to law, may give us a better
sense of how to understand these distinct communal functions.

The first indication of the legal order of the archipelago comes from
Kukathas’s description of an order of competing jurisdictions. The archipel-
ago is “a form of order in which authorities function under laws which are
themselves beyond the reach of any singular power.”** While there are var-
ious legal systems that may overlap, their interaction takes place via a form
of horizontal equality and respect for one another’s boundaries without
interference or control by one over the others, and this includes the legal
order of the archipelago itself. Thus, in the archipelago there is no author-
itative law that is hierarchically superior (as it would be in a federation) to
the laws of the various islands in the system. Or rather, while the archipel-
ago may have some rules, and they overlap with the rules of the component
communities, it does not have superior status to regulate those communities
from the outside.

However, it seems that at times Kukathas admits to the importance of
some common rules that take priority: the archipelago is “a collection of
communities (and, so, authorities) associated under laws which recognize

41. Id. at 8-9.
42. Id. at 9.
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the freedom of individuals to associate as, and with whom, they wish.”*3
These laws recognizing freedom of association would presumably acquire
hierarchically superior status to other local laws. Indeed, there would barely
be anything liberal about the archipelago otherwise. But this means that
even the limited liberal order that Kukathas envisions will be characterized
by legal hierarchy. To ensure freedom of association, archipelago-level insti-
tutions must develop at least some minimal rule-making capacity, courts
with jurisdiction to interpret and apply rules of free association and sanc-
tion breaches, and enforcement mechanisms to restore and protect the
legal rights so generated, including rights of exit.

Moreover, such authority cannot simply be limited to institutionalizing
the protection of freedom of association for individuals. It will have to con-
cern itself, inevitably, with regulating the relationships among communities.
As with all other forms of anarchism, we cannot assume that communities
will observe self-restraint in their interactions with one another. There may
be cases in which one or some communities will seek to usurp others’ legal
prerogatives and boundaries. While mutual toleration between communi-
ties is a corollary of freedom of association, it is not a self-enforcing princi-
ple. The central legal authority will thus have to create and enforce rules
relating to the use of force and the principle of noninterference, among
others.

Legal hierarchy based on the authority of archipelago-wide institutions
will generate legal uniformity and unity among legal rules protecting
basic rights of freedom of association and exit and managing the interac-
tions of communities embodying those rights. And to be effective, those
legal rules will have to have independent power and authority over the com-
ponent units and individuals as subjects of those legal rules. The only way to
ensure the existence of an archipelago is to grant those legal rules suprem-
acy over the rules of the component units, much like federal law has
supremacy over state law in federal systems. Supremacy is required for the
archipelago to exist at all.

Thus, contrary to Kukathas, there is a singular legal system that provides
the context for and has priority over all other legal systems. That legal sys-
tem assures the rules of mutual interaction among the units in the system
and preserves the freedom of association of individuals in it by ensuring
rights of exit against their communities. This system describes, with some
differences, the one that exists today, namely, that of international law.
States are part of a legal system that restricts the use of force and protects
their sovereign prerogatives against interference from other states.
International law does much more of course. It regulates territorial bound-
aries, helps solve complex cooperation and coordination problems among
states, and provides general protections for individuals in the form of
human rights.

43. Id. at 19.
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Not surprisingly, Kukathas notes the similarities between his anarchist
vision and international politics. In his view, the metaphor of the archipel-
ago describes the international community of states as a “society of socie-
ties” that lacks a singular authority regulating the activities of all of the
component societies. **

This is why Kukathas believes that the international society “is a kind of
liberal society since it is a society of multiple authorities operating under
a de facto regime of mutual toleration.”*” He goes on to say, “What keeps
this order liberal is the fact that there is no hierarchy under which the
authority of the various states is subordinated; and the fact that the norm
of free exit is dominant, since most states do not recognize the right of
other states to keep their subjects within their borders against their will—
even though many states do, in fact, assert such a right.”*® The international
society is the ultimate liberal archipelago. Yet while liberal in the narrow
sense Kukathas advocates, the international society is deeply defective as
a legal order in the ways we have just seen.

States can extricate themselves from accountability from wrongdoing,
although outcasting and other reprisals will limit somewhat the extent to
which states can enjoy absolute freedom in this regard. Today states by
and large accept the prohibition against genocide, crimes against humanity,
and war crimes. Despite this agreement in principle to limit the authority of
states to harm their own citizens codified through various treaties and con-
ventions that prohibit these crimes, little follows for noncomplying states. It
is difficult to see how the United States, especially, would be constrained
despite its acceptance of these international crimes, since it is not part of
the ICC, it has the possibly to veto referrals to the Court as a permanent
member of the Security Council, and it has withdrawn its blanket grant of
authority to the IC], the only other international court that could poten-
tially exercise authority over the United States in relation to these crimes.
In this and in other areas of law, it is clear that states are not equal before
the law, as some of the current members of the ICC correctly point out.
And states that are actually bound by these norms through institutions of
adjudication and enforcement are mostly bound due to their own consent.
Similarly, in the liberal archipelago, much like in international law, it will be
difficult to hold communities accountable for wrongdoing and even for vio-
lating the most fundamental legal and moral commitments of the
archipelago.

Kukathas’s free associationism will lack adequate protection for individ-
ual and group rights in the absence of a well-developed, institutionally dif-
ferentiated legal system with the capacity to assert jurisdiction over disputes
and demand compliance. These communities, along with the federations

44. Id. at 22.
45. Id. at 27.
46. Id. at 28.
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they form, will be deficient in basic rule-of-law values such as equality before
law and access to remedies for wrongs. To the extent that they will develop
coercive legal institutions with nonconsensual jurisdiction to prosecute and
punish wrongs and make restitution for victims, they will cease to be anar-
chic and will come to resemble much more the hierarchical, nonconsensual
structure of the legal systems of modern states.

But a deeper and more serious problem for a liberal such as Kukathas is
that the liberal archipelago he envisions is compatible with significant levels
of oppression and rights violations within the component societies, and
oppression is the antithesis of the rule of law. This is due to two related fea-
tures of the liberal archipelago: first, the only substantive right individuals
enjoy in the liberal archipelago is the freedom of association, which in prac-
tice translates into a right of exit; and second, this right seems to lack effec-
tiveness in the absence of institutions that articulate, protect, and restore
the right in the face of violations.

Let’s take the right of exit first. According to Kukathas, consent is pre-
served in this world, at least in principle, because individuals are “at liberty
to reject the authority of one association in order to place themselves under
the authority of another” and even “at liberty to reject the authority of one
association in order to place themselves under the authority of another.”*”
Thus they can move between more liberal and illiberal societies. Liberal
societies are those that tolerate internal dissent and multiple authorities,
including legal authorities. Illiberal societies are those that do not.

Yet Kukathas explicitly rejects archipelago-level institutions whose role is
to actively articulate, protect, and enforce this right against noncomplying
communities. The only demand he makes is that the authority of commu-
nities to deny right of exit is not recognized by the other units.*® A commu-
nity can deny the right of exit to its members, as North Korea does, but
other communities will enforce the restrictions against individuals who
find themselves in the lucky position to be able to violate restrictions against
exit. Kukathas advocates that communities behave more like South Korea
than China. Restrictions on exit constitute a notorious tool of oppressive
political regimes to maintain inhumane and degrading practices. It allows
them to violate rights with impunity. Coupled with a norm of mutual toler-
ation and noninterference into the affairs of other political associations,
this means in effect that individuals are left at the mercy of their own

47. Id. at 25. Kukathas emphasizes the importance of consent: “The answer liberalism offers
is to say that they can be free to the extent that society is a voluntary scheme—though ‘No society
can, of course, be a scheme of cooperation which men enter voluntarily in a literal sense.” The
answer offered by the conception of liberalism presented here is that society comes closer to
being a voluntary scheme as freedom of association is greater, and individuals are at liberty
to dissent from one authority and to place themselves under another. The stance this answer
asks individuals, and communities, to adopt in the face of diversity is one of ‘live and let live.””
Id. at 29 (emphasis added).

48. Id. at 25.
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political authorities with no recourse to outside institutions and no guaran-
tees for their rights.

But even if the liberal archipelago would guarantee the right of exit,
there would be considerable scope within it for oppression and rights viola-
tions. As Barbara Fried has shown, exit rights, with their corollary of tacit
consent, would legitimate virtually all states, no matter how tyrannical.*’
Many of the worst human atrocities taking place today, including genocide,
crimes against humanity, and war crimes, are happening in countries that
do not deny their inhabitants the right to exit, including places like
Myanmar, Yemen, Syria, China, and Sudan. Why is the right of exit not suf-
ficient to protect individuals against abuses form their own communities?
Individuals can have very close ties with their communities, which are diffi-
cult to break even in the face of widespread violation of their rights. Exit
depends on their subjective evaluations about what level of injustice tips
the balance in favor of leaving, and for many, exit imposes a huge personal
cost. It is conceivable that some individuals never consider exit as part of
their option set, either because they do not see themselves navigating
new cultures successfully and taking on the tremendous economic risks
associated with moving to a new country, because they have family in
their care who are not mobile (very young, old, ill, disabled, etc.), or
because they place too much value on their immediate community to imag-
ine themselves being able to re-create it elsewhere. Those who do consider
exit as an option might lack the resources or know-how to transition to a
new social and economic environment, or they may find themselves unable
to find communities willing to receive them. As Jacob Levy has recently put
it, people “might have, literally, no place to go if they wish to exit the group
into which they are born, no resources of space in which they could assem-
ble their own dissident, hybrid, or rival association.”” Without a mandatory
resettlement/refugee scheme imposed on all the component units of an
archipelago, it is likely that many people who wish to exit their political
community will be left without options, as the current plight of refugees
aptly illustrates. And a mandatory resettlement/refugee policy that will
force associations to accept people exiting other communities will likely vio-
late the principle of freedom of association by forcing groups to associate
with others they do not choose to associate with.

It is true that even today people exercise the right to exit from the most
oppressive political regimes, sometimes en masse. But the majority of peo-
ple in oppressive regimes do not exercise their right to exit even under the
most trying circumstances. And when they do leave, their lives are not nec-
essarily marked by sudden improvements. Exodus is perilous and even
deadly, and it can be marked by indefinite transition in temporary camps

49. Barbara H. Fried, “If You Don’t Like I, Leave It”: The Problem of Exit in Social Contractarian
Arguments, 31 PuiL. & Pus. Arrs. 40, 48 (2003).
50. Jacos T. Levy, RaTIONALISM, PLURALISM, AND FREEDOM (2017), at 47 (emphasis in original).
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set up to deal with large influxes of refugees. Lack of basic services and
food, the prevalence of disease, and vulnerability to physical attack and
sexual exploitations, or to the predatory schemes of human traffickers,
are experiences common to those who exit oppressive regimes today.
One cannot blame people from choosing the hell they know instead of
the hell they can only imagine.

Therefore, the right of exit is consistent with significant and widespread
oppression and rights violations. Tyranny and oppression, often marked by
arbitrary rule and unequal rights, are the antithesis of the rule of law.
Securing environments where individuals live violence-free and can flourish
requires more robust and institutionalized systems of substantive rights,
which enjoy institutional protection both at the level of each community
and from the outside, at the level of the archipelago. Leaving individual
communities responsible for the protection of their citizens means that
when they fail, these citizens have no recourse to having their rights pro-
tected and cannot hold their communities accountable for wrongdoing.
The consequence would be, as Adam Tebble aptly observes, to allow the
exercise of “the most crude forms of cultural power” and give “carte
blanche to all manner of cruel and offensive practices.””

If the communities of the archipelago can be internally oppressive, the
solution that recommends itself comes from the practice of existing liberal
democratic societies, which institute legal systems that protect individual
freedom and the rule of law.”® Interpreting and administering rules are spe-
cialized social functions that require personnel competent to decide on
highly technical legal questions, thus likely requiring some form of special-
ized education and training, and who operate in institutions whose func-
tions are well-defined and that themselves act under rule-of-law
constraints. This means that in order to have a working, just system of
law, communities will have to develop differentiated legal institutions, and
those institutions will likely have coercive powers to act within their man-
date. The presence of such institutions will create some form of hierarchy
and possibly remove communities from the realm of pure anarchy and
closer to the institutional apparatus of the modern state.

As Gregory Kavka eloquently showed, institutions of dispute resolution
will be necessary even if all the members of a community share the same
moral vision, namely, endorsing a set of fundamental moral values that
underpin the organization of the community, as the members of the vari-
ous “islands” in the archipelago are likely to.”® This is because the moral
vision will have to be hashed out in terms of specific rules about the bound-
aries of personal property, the protection of bodily integrity, and a whole

51. Apam James TeBBLE, EpisTemic LiBErRALISM: A DEFENCE (2017), at 243.

52. LEvy, supra note 50, at 48-50.

53. Gregory S. Kavka, Why Even Morally Perfect People Would Need Government, 12 Soc. PHIL. &
Por’y 1 (1995).
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host of political, social, and economic rights, and the same values and prin-
ciples can be specified in a variety of ways in practice. Disagreements about
how to specify, interpret, and implement them will exist even in a society of
angels. Individuals who agree on fundamental moral values and principles
will have different cognitive capacities and beliefs about the world and will
draw different boundaries around certain basic moral values. They may dis-
agree about whether smoking violates a right to life or whether abortion
counts as killing.”* Such disagreement will require rule-making that creates
community-wide standards of justice and impartial dispute resolution
mechanisms backed by coercive force in order to be effective.

But serious violations of the rule of law within communities may demand
outside intervention. In an archipelago that is self-consciously pluralistic,
individuals and communities will have different ideals of legal and political
justice; only negotiated, publicly justifiable norms that protect the liberty
and equality of all members can serve the role of a foundation for legal jus-
tice. But unless such norms are backed by specialized legal institutions
ready to interpret them, determine violations, and impose remedies for vic-
tims, individuals and communities alike are left unprotected for serious
wrongs done to them. The more the legal institutions acquire a permanent,
standing authority backed by coercive force, the less they remain in the
realm of horizontal, overlapping jurisdiction and the more they resemble
the institutions of the modern state.

IV. CONCLUSION

I have made a broader case that anarchist politics is subject to dilemma: if
law is meant to bind only voluntarily, on the basis of consent, then anarchist
legal systems face basic rule-of-law problems. In the absence of consent to
uniform rules against the most common forms of violence and wrongdoing,
and to the jurisdiction of legal authorities with the power to interpret and
enforce them, many individuals subject to violations do not have access to
legal justice. To provide justice would require imposing on wrongdoers
laws and institutions whose jurisdiction they have not agreed to, thus violat-
ing a core requirement of consensual anarchism, namely, that law only
applies with individual consent. Yet to create the conditions of rule of law
means departing from the voluntary basis of legal authority. Effective rule
of law requires that nonconsensual legal authority is embedded in the
legal system. This translates into hierarchical, coercive institutions similar
to those of existing states, although legal communities outside states may
be able to provide similar rule-of-law protections.

Is it possible that nonconsensual authority that is rule-of-law compatible
develops in anarchist systems? I suppose it is a logical possibility. Pluralist,
nonanarchist systems could be nonconsensual in the right way to ensure

54. Id. at 3—4.
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generality and remediability. It is just that in practice, and predictably, com-
munities tend to ensure rule-of-law compliance via mechanisms that involve
a monopoly of force. While nonconsensual authority that ensures compli-
ance with the rule of law could be in principle polycentric, it is less likely
to work because it requires effective and fluent coordination between poly-
centric agents that monopolize the use of force in their respective domains
or over their legal subjects.

The anarchists will point out that existing states also fall well short of real-
izing the rule-of-law ideal, including equality before the law and account
ability for violations of basic rules. People with more resources or access
to legal expertise avail themselves more easily of the protections inherent
in the law in countries that uphold formal rule-of-law values, and the barri-
ers to certain groups such as women and minorities can be quite significant.
And they would be right to think in terms of comparative institutional anal-
ysis. But it would be wrong for anarchists to take my argument as another
instance of the nirvana fallacy, namely, of comparing law under anarchism
with the perfect state-based legal system.”® Although it is true that states fail
to uphold rule-of-law values for a variety of reasons, the various shortcom-
ings could in principle be remedied. The real shortcomings of legal systems
within states can be addressed and have been addressed in liberal democra-
cies, to create incrementally better rule-of-law protections, and as such they
are not structural failings. By contrast, the structural challenges of consent-
based legal systems show that rule-of-law ideals are not likely to be realized
under anarchism, unless they are the product of deliberate design. It makes a
difference that modern liberal democratic states place the rule-of-law ideal
at the core of their legal systems while many anarchist systems place consent
at their core.

While I have highlighted structural problems of anarchist legal systems,
I have not made an all-things-considered case against anarchism. It is possi-
ble that states have other deficiencies that make them comparatively less
desirable as forms of political organization. Furthermore, one can imagine
situations in which anarchist legal systems must be respected as providing
the only law available: international politics may be one such case. Failed
states and societies marked by intractable, violent conflict, in which central-
ized bureaucracies either have collapsed or are no longer able to provide a
minimum of law and order, may be another. However, it is important to
understand whether legal systems under anarchism fall short of essential
rule-of-law ideals, so that comparative institutional analysis aimed at reform
is guided by an accurate appreciation of their strengths and weaknesses.

55. Harold Demsetz, Information and Lfficiency: Another Viewpoint, 12 J. L. & Econ. 1 (1969);
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