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1 Everybody wants to rule the world

While private corporations have become increasingly influential in the global economy, a comprehen-
sive legal framework for their activities is missing. Although international and regional legal instru-
ments may govern some aspects of, for instance, international investments and the supply of goods
and services, there is no overarching structure for assessing the impact of large-scale private projects.
In the absence of such a comprehensive framework, specific rules of private law allow profit-seeking
companies to expand their activities on an economic basis, mostly without having to heed social con-
cerns (Pistor, 2019). This is particularly problematic insofar as multinational companies have obtained
power to set the rules for their engagement with states, organisations and individuals, for instance in
the form of transnational investment contracts. Given the fragmented nature of the legal sphere in
which such contracts are elaborated and performed, those who face the harmful consequences of
such investments may not be able to participate in decision-making processes. The contracts remain
in ‘wild zones’ of globalisation (Fraser, 2014, p. 150), where powerful private companies rule.'

Kinnari Bhatt and Jennifer Lander offer important insights into the manners in which private
actors shape the legal framework within which they conduct their transnational business. Providing
an in-depth analysis of the dynamics of negotiating investment contracts, Bhatt shows how indigenous
peoples’ land rights are ‘lost in the space of international law’ (Bhatt, 2020, p. 77). Given the discon-
nect between the primarily national rules of contract law that govern business transactions and inter-
national human rights standards that are mostly directed at states and not at private actors, the law
facilitates rather than curbs corporate power. In a similar vein, Lander’s study of Mongolia’s
mining-governance regime makes visible how the preferences of foreign investors influence the pro-
cess of decision-making on the extraction of natural resources (Lander, 2020). Whereas the state
may inadvertently adopt market-based rationales of governance when contracting with international
investors, citizens who are affected by extractive practices have far less influence. Their voices are
only heard in the decision-making process through the mediation of donor agencies and non-
governmental organisations (Lander, 2020, p. 249). Both Bhatt and Lander, thus, show how trans-
national investment contracts change the law and governance frameworks through which citizens
can hold public authorities as well as private actors accountable for infringements of fundamental
rights. The power of private capital shapes the legal framework that governs it and, thus, obtains a
constitutional dimension.

This contribution addresses the question of how the transnational legal order should be understood
if legal accountability of private actors in transnational investments is to be acknowledged. In particu-
lar, it looks into the possibilities for participation in decision-making processes of individuals and
communities who are harmed by development projects. In line with Bhatt’s and Lander’s work, it

"Hence, the title of this section, which is borrowed from the well-known Tears for Fears song.
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is submitted that unmoderated power of profit-oriented companies is problematic in light of
rule-of-law standards, especially since it reduces equal participation of less powerful actors.
Therefore, a rethinking of the order of transnational law is required (section 2). Taking inspiration
from the work of Nancy Fraser, it is submitted that the wild zones in which multinational companies
conduct their business need to be included in the conceptualisation of a transnational legal order.
From a theoretical perspective, however, the imagination of such an overarching regime is not without
danger, as it might emphasise the capitalist premises of the current world order (section 3). For this
reason, studies that, like Lander’s and Bhatt’s books, map the spaces that are left open between over-
arching international standards and national contract-law regimes are highly necessary. They provide
new insights into the ordering of transnational law and the manners in which strong private actors
shape legal frameworks to their profit-making advantage. At the same time, they indicate where
changes may be made to limit companies’ power and strengthen the voices of other private actors.
Such mapping exercises, in conclusion, provide starting points for a bottom-up alignment of trans-
national governance regimes with rule-of-law standards (section 4).

2 The rule of law and transnational contracts

In their Introduction to this Special Issue, Kinnari Bhatt, Jennifer Lander and Sanne Taekema chal-
lenge established understandings of the rule of law that emphasise the safeguards provided against
‘the exercise of arbitrary power by requiring legal foundations for any decision or action by a public
authority that impacts the rights and expectations of individuals’ (Bhatt et al., in this issue, section
2.1). They convincingly argue that a traditional view on the rule of law may not be suited for trans-
national development projects. On the one hand, this rule-of-law perspective benefits businesses, inso-
far as they may claim freedom from state intervention in their contractual relationships and property
rights. On the other hand, such companies cannot be held accountable for their interference with the
rights of others, most importantly individuals and communities who are harmed by development pro-
jects (Bhatt et al., in this issue, section 2.1). In order to reduce the risks of arbitrary decision-making
for all, the rule of law should encompass not only public authorities, but also powerful private actors.

In their books, both Bhatt and Lander relate the transformative power of private companies to the-
ories of ‘new constitutionalism’. Bhatt’s research makes visible how contractual, policy and behavioural
mechanisms strengthen the influence of investment companies on law-making processes and ‘impact
upon the availability, clarity, predictability and fairness of citizens’ basic services in energy, infrastruc-
ture and even legal remedy’ (Bhatt, 2020, p. 20). She underlines that transnational development
projects thus raise questions of a constitutional nature. Lander further elaborates on this constitu-
tional-theoretical dimension on the basis of her case-study on the Mongolian mining-governance
regime. The influence of foreign investors, it is submitted, results in ‘constitution-like’ processes,
insofar as these actors have the power to impose norms deriving from international investment and
commercial law on national law and governance structures (Lander, 2020, pp. 244-245).

Such dynamics are not adequately addressed in an understanding of the rule of law that focuses on
public authorities alone. In traditional conceptualisations, companies are only considered as possible
victims of states’ rule-of-law breaches. Rather than addressing their own conduct, this may even help
companies to push for more protective investment laws (Bhatt et al., in this issue, section 2.2). The
possible infringements of rule-of-law standards by foreign-investment companies themselves remain
invisible in such accounts. Bhatt, Lander and Taekema, therefore, submit that the notion of the
rule of law should be expanded in order to ‘reveal and assess the arbitrary impacts of transnational
exercises of private power on public legal rights and expectations’ (in this issue, section 1).

Although I mostly agree with this view, some further observations may be made. An expansion of
the rule of law to private actors, in my opinion, requires at least two steps to be taken. In the first place,
it has to be accepted that private actors may in similar manners as public authorities affect participa-
tion, access to justice and human rights protection. They thus have the power to shape and change the
legal framework that governs transnational investments according to their own profit-oriented
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preferences. For scholars in the field of human rights and private law, this is certainly not the most
problematic aspect of the claim. In fact, the acceptance of human-rights argumentation in private
law strongly relies on the idea that private actors may equally interfere with human rights, sometimes
even more intensely than public authorities do.”> Accordingly, my further commentary will depart
from the assumption that the power of strong private companies should be brought under the rule
of law to safeguard protection for all.

A second step, which raises more questions, concerns the way in which the legal framework for
transnational development projects is envisaged. Explicitly taking distance from theories that concep-
tualise transnational law in terms of new ‘spheres’ or ‘scales’, Bhatt, Lander and Taekema draw on lit-
erature that addresses transnational legality as cross-border ordering processes (in this issue, section
2.2). Building on the work of, among others, Cutler, Shaffer and Zumbansen, they hold that ‘the trans-
national cannot really be seen as a separate legal sphere, but should rather be regarded as a space in
which various forms of law and regulation - public, private, hard, soft, national, international - inter-
act’ (in this issue, section 2.2). Social relations are mediated beyond and through national states and
‘produce the conditions through which “global” capitalist expansion becomes possible’ (Lander, 2020,
p. 6; Bhatt, 2020, p. 20). The ordering process implied by the rule of law may be located on a metalevel.
As proposed by Rajah, the rule of law then provides the umbrella under which law, legitimacy and
conceptions of legality can be managed and regulated in the realm of the transnational (Rajah,
2015, p. 343).

This conceptualisation of transnational ordering in terms of the rule of law is not uncontroversial.
The question has, for instance, been raised whether a metaconcept of the rule of law would encompass
all forms of transnational legal ordering or only those that have emerged in Western legal development
(Halliday and Shaffer, 2015, p. 495). Furthermore, it is not clear whether other ordering processes can
be identified that work on a similar metalevel (Halliday and Shaffer, 2015, p. 495). While these are
highly relevant points, they deserve a more elaborate and nuanced analysis than is possible here
and can, therefore, not be fully elaborated. At the risk of stating the obvious, it may suffice for now
to observe that care should be taken when looking for improvements in the transnational legal land-
scape from a particular conceptual point of view.

Still, assuming that at least some of the elements embodied in a broad rule-of-law concept apply
without reservations to all processes of transnational ordering, my focus lies on the inclusion of
so-called wild zones of globalisation under the rule-of-law umbrella. In line with the introductory
notes provided by Bhatt, Lander and Taekema, the question is how arbitrary private power can be con-
tained through transnational law. How can powerful private actors be tamed in spaces in which they
can seemingly develop their profit-oriented projects without taking into account the detrimental
effects on others? One rule-of-law element that is served by including wild zones of globalisation in
a conceptualisation of the transnational legal order is that of the possibilities for affected individuals
and communities to participate in decision-making processes. Who should have a say in decision-
making process on transnational investments and how do views on transnational legal ordering affect
the demarcation of the relevant group?

3 Understanding ‘wild zones’ in transnational private law

In contrast to the approach that Bhatt, Lander and Taekema suggest, I would like to submit that inspir-
ation may be found in theories on the ‘scales’ or ‘spheres’ in which justice expresses itself in a trans-
national setting. Such theories may arguably not provide the best descriptive account of the legal
framework for transnational investments, especially given the unlikeliness of a world government
developing anytime soon. They do, however, offer a background against which to consider the ways
in which institutional decision-making structures may be improved for individuals and communities
who currently find themselves in wild zones of globalisation.

2E.g. Colombi Ciacchi (2006, p. 178); Collins (2014, p. 36), with some reservations.
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In her influential work on the reimagination of political space in a globalising world, Nancy Fraser
makes a distinction between the ‘what’, ‘who’ and ‘how’ of justice (Fraser, 2008, pp. 12-29).
Globalisation has urged theorists to look beyond the Westphalian frame, in which the nation state
was the site for addressing questions of justice among fellow citizens in national democratic processes
(Fraser, 2008, pp. 12-14). Besides first-order questions of justice on, for instance, matters of redistri-
bution, second-order questions have arisen on the proper frame or scale for assessing such first-order
issues (Fraser, 2008, p. 15). In regard to the inclusion in decision-making processes, there is no longer
one frame in which each individual participates, but a multiplicity of partly overlapping governance
structures - local, national, regional and global (Fraser, 2008, p. 66). Letting go of the Westphalian,
state-centred frame, Fraser holds that all who are subjected to a given governance structure are entitled
to participate on a par with other subjects in interactions within that structure (Fraser, 2008, pp. 60,
65). The ‘who’ of justice should, accordingly, be defined on the basis of what may be called the all-
subjected principle (Fraser, 2008, pp. 65-66).

Fraser’s approach to inclusiveness of decision-making resonates with views on multilevel govern-
ance in the area of law in which I conduct most of my research: that of European private law. This
field may be understood as comprising the rules and principles that govern legal relationships between
private actors in Europe. Hence, it combines the national private laws of EU Member States with rules
and principles deriving from EU law. Given the different backgrounds and aspirations of national and
European law, European private law is not always fully coherent or complete. Furthermore, an ongoing
academic debate addresses the democratic and justice deficits of European law, namely the shortcom-
ings in the process of involving European citizens in the enactment of new legislation and defining
shared views on justice, and how to mend them (Hesselink, 2015; Caruso, 2015). The study of
European private law thus raises many of the framing questions for which Fraser seeks to provide
answers.

Given the relatively high rule density of most European jurisdictions and the EU, one might think that
the field of European private law encompasses fewer wild zones than the transnational areas discussed by
Lander and Bhatt. Many specific interactions are quite heavily regulated, which limits the space for private
actors to arbitrarily wield their power. Examples include the regulation of consumer (sales) contracts (e.g.
Reich et al., 2014; Luzak and Mak, 2014), housing (Domurath and Mak, 2020; Van Duin, 2017) and air
quality (Kas, 2019). All of these matters are governed by a ‘hybrid’ constellation of specific EU rules and
national private laws (Kas, 2019, p. 351; Tuori, 2014, p. 14).

Despite this impression, nevertheless, on a closer look, examples may certainly be found of zones of
European private law in which private power seems equally unlimited as in the cases of transnational
investments that Lander and Bhatt present. This became apparent, for instance, in the series of hous-
ing cases that arose in the wake of the economic and financial crisis of 2008 (Van Duin, 2017; Jézon,
2020). Many mortgage contracts in countries such as Spain and Hungary had almost unilaterally been
dictated by banks and contained terms that were very disadvantageous to homeowners. The cases
seemed to fall through the cracks in the system of European private law, insofar as national procedural
laws allowed banks to go ahead with enforcement and eviction proceedings based on such one-sided
contracts. Only through the inventiveness of national judges dealing with these cases were the wild
zones tamed: in dialogue with the Court of Justice of the EU (CJEU), the national courts managed
to establish that procedural impediments could not stand in the way of granting homeowners effective
protection against unfair terms in mortgage contracts.*

While it may be said that the CJEU brought the housing cases under the framework of EU contract
law, it is still debated to what extent the individuals whose cases are determined by this regime are fully

*Fraser distinguishes the all-subjected principle from the all-affected principle, which refers to all those affected by justice
issues, and argues in favour of the more restrictive notion of subjectedness. Since the discussion of the two principles is of
lesser relevance for the points made in this contribution, it will not be further elaborated here.

“Case C-415/11, Aziz v. Catalunyacaixa, CJEU 14 March 2013, ECLLEU:C:2013:164. On strategic litigation in European
private law, see further Kas (2019).
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included in the rule-making process (Mak, 2018). According to Fraser’s theoretical approach, an
entitlement to equal participation depends on the demarcation of the ‘who’ under the all-subjected
principle. An overarching governance regime needs to be identified in order to be able to indicate sub-
jects (Fraser, 2014, pp. 152-153)° and the understanding of the structure of EU governance is notori-
ously complex.

Given the multilevel structure of the European legal framework, the democratic basis for govern-
ance is fragmented. In the absence of a fully European government, governance regimes may be
found at the national level of the Member States and at the EU level. The two may be linked through
the concept of citizenship, insofar as citizens of Member States obtain a similar status at the EU level -
Habermas speaks of ‘dual citizenship’ (Habermas, 2012, pp. 36-37, referring to A. von Bogdandy).
European citizens in this view are engaged in decision-making processes both through national and
European democratic proceedings. This conceptualisation of the interrelation between the national
and the European level provides a framework for democratic deliberations on shared ideas of justice
at the national and European levels (Mak, 2012).

While citizenship may provide a point of reference for developing the ‘what’ and ‘how’ of justice, it
may, however, inadvertently limit the scope of ‘who’ is involved in decision-making processes in a
transnational context. This is particularly relevant in the case of development projects, such as
those examined by Bhatt and Lander, in which the possibilities to participate in decision-making
are shaped through private legal constructs relating to the negotiation of investment contracts. In
the first place, a characteristic of private legal relationships is that one does not have to be a citizen
to enter into such legal interactions. Someone with a foreign nationality may just as well conclude
a mortgage contract with a bank in Spain as a Spanish citizen. And international investment compan-
ies do not need citizenship to influence the shaping of contractual regimes to their benefit. In the
second place, minorities may be overruled by powerful business lobbies. While indigenous com-
munities in, for instance, Australia (Bhatt, 2020, pp. 10-12, 174-181) or Mongolia (Lander, 2020,
pp. 39-41; Bhatt, 2020, pp. 125-126, 181-183) may enter into agreements with international investors,
they are hardly heard in the process of enacting a legal framework for the conclusion of such contracts.
A reference to their citizenship may then give them a formal say in the process, but would not guar-
antee substantively equal participation. A demarcation that is solely based on a formal notion of
citizenship would, therefore, probably be too restrictive and would not be in accordance with
Fraser’s all-subjected principle.

In line with Fraser, one might argue that elements of an overarching governance structure can be
found in elements other than citizenship. She submits that an overarching regime of global governance
to which everyone is subject exists and comprises two key components (Fraser, 2014, p. 153). In the
first place, this regime is founded in a capitalist world system that is based on private-property rights
and promotes profit-seeking businesses. In the second place, it goes back to the idea of an interstate
system based on mutual recognition of equal sovereign states, even though this system is slowly being
replaced by a compound of international law and non-state governance structures. Although, in
Fraser’s opinion, there may still be wild zones under such a global-governance regime, the overarching
structure would provide the starting points for institutionalisation at lower levels, which would guar-
antee the participation of all subjected under the global regime (Fraser, 2014, p. 153).

While this view solves some of the abovementioned problems, it raises new issues. For European
private law, for instance, this view has the advantage of abstracting from the notion of citizenship.
At the same time, it seems to strengthen the economically oriented background of EU contract law,
likely at the expense of other ideas of justice. Rather than challenging the status quo, it might entrench
it. These concerns seem all the more pressing for the transnational investment cases discussed by Bhatt
and Lander, in which the strong emphasis on capitalist ideals lies at the basis of problems related to
equal participation. A legal framework that facilitates transnational projects set out by powerful

>Unlike the all-affected principle, the all-subjected principle can only apply in the case in which a governance structure is
in place to which people can be subjects.
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companies is unlikely to offer many starting points for the participation of individuals and commu-
nities who seek protection of non-economic interests. Imagining an overarching governance regime in
capitalist terms may serve the demarcation of the ‘who’, but it may to some extent compromise the
‘what’ and the ‘how’ of transnational justice.

4 World maps

Including wild zones of globalisation in a transnational legal order that is governed by rule-of-law
standards, in conclusion, requires a combined theoretical and empirical approach. The theoretical
insights developed by Fraser and Habermas offer inspiration, but do not perfectly fit the reality of pri-
vate legal relationships in transnational constellations. Fraser’s all-subjected principle may provide a
starting point for establishing who should be included in decision-making processes. In transnational
contract negotiations, however, it seems difficult to define who is and should be included in decision-
making on the basis of (dual) citizenship. Such an approach may be too restrictive, as it would exclude
interested parties who do not have the relevant citizenship regarding the project that is at stake.
Furthermore, even if these parties had citizenship, their voices might not be equally heard in compari-
son to those of strong business lobbies and equal participation in decision-making processes could not
be guaranteed through (formal) citizenship. Fraser’s construction of an overarching governance
regime to which everyone is subjected, on the other hand, may be too expansive, insofar as it allows
everybody a say in whether to regulate wild zones of globalisation without specifying how this should
be arranged. More problematically, her conceptualisation of the overarching regime has its basis in the
capitalist world order itself. Even if the existence of an overarching global-governance regime is
accepted, it thus seems unlikely that changes in the current lack of equal participation can be achieved
under this structure.®

Contrasting these theoretical perspectives with Bhatt’s and Lander’s views on transnational legal
ordering, nevertheless, is helpful to obtain a better understanding of where to locate rule-of-law pro-
blems. Fraser’s reframing of the political space in which decision-making takes place - from the
national to the transnational — predicts the occurrence of local gaps or wild zones in which regulation
is lacking. As such, it provides a slightly different view on the same phenomenon that both Bhatt and
Lander study, namely the extent to which fragmentation of rules leaves room for powerful private
actors to shape the legal framework for their transactions according to their own interests. An advan-
tage of Fraser’s framing is that it includes all potential sites of private actors’ law-making — even those
in which potential clashes of power are still dormant. A disadvantage is that it remains highly abstract
and may not be able to exactly pinpoint where and how private actors shape the law.

More empirical research such as that conducted by Bhatt and Lander is needed to understand what
is happening on the ground and where improvements may be made. Both Bhatt and Lander provide
indispensable empirical insights into the contractual practices surrounding transnational development
projects. They show how the negotiation of seemingly technical contract clauses benefits the interests
of investors at the expense of local communities, and how little those communities get to say during
the negotiation process. In this way, they make visible how the interaction between multinational com-
panies, state authorities and local communities shapes the legal framework for transnational develop-
ment projects. To the extent that powerful private actors obtain a constitutional role in shaping the
legal system, it does not seem too far-fetched to extend the rule of law to their actions. In particular,
as regards equal participation in decision-making for all subjected to a certain governance structure,
current practices do not seem to live up to the standard, as they impede the full participation of less
powerful actors. Where Bhatt’s and Lander’s books map shortcomings in regard to equal participation
in light of the rule of law, they also mark points of reference for possible change.”

°In fact, Fraser herself advocates for the creation of new global representative institutions; Fraser (2008, p. 70).
“Bhatt makes specific suggestions in Chapter 8 of her book, and Lander sees the Mongolian experience as a lesson for other
jurisdictions (2020, p. 251).
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