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ABSTRACT. Parents’ discrimination against their children is lawful. But the
family, as an institution in which social goods are allocated, is as significant
as the sites in which anti-discrimination law operates. At least prima facie,
therefore, parents should be governed by legal prohibitions on discrimination.
While state incursion into family life poses a threat to children’s autonomy, so
does parental discrimination against children. Anti-discrimination law
therefore needs new institutions to promote the values of non-
discrimination in a part of society that currently sits outside anti-
discrimination law’s reach. We identify existing regimes that may provide a
starting point for this work.

KEYWORDS: anti-discrimination law, scope of legal non-discrimination
norms, parental duties of non-discrimination, autonomy, children,
children’s rights, theory of anti-discrimination law.

I. INTRODUCTION

Under the Equality Act 2010, discrimination is unlawful only if it occurs in
certain contexts, or “spheres of activity”, which are stipulated by the Act.
These are the exercise of public functions and provision of services to
the public;1 the disposal and management of premises;2 “work”;3 the
provision of education by schools and higher education institutions;4 and
“associations”.5 It follows that discrimination that occurs in the “familial”
sphere will not be unlawful. Hence, if over the course of a son’s upbringing,
his parents provide him with all sorts of educational opportunities, while
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1 Equality Act 2010, pt. 3.
2 Ibid., pt. 4.
3 Ibid., pt. 5.
4 Ibid., pt. 6.
5 Ibid., pt. 7. “An ‘association’ is an association of persons – (a) which has at least 25 members, and
(b) admission to membership of which is regulated by the association’s rules and involves a process of
selection”: ibid., s. 107(2).
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providing their daughter – because she is their daughter –with the bare legally
required minimum, the parents may well be acting immorally6 but, as far as
the Equality Act is concerned, will not be acting unlawfully.7 The samewill be
true if the parents of two adopted children, one Black and one white, engage
in such discrimination, favouring their white over their Black child because
of a racist belief about the attainments that are possible for the latter compared
to the former.8 Finally, this will also be the case if the parents of two children,
one who is with disability, and hence uses a wheelchair, and one who is
without disability, provide the latter child with an extensive and enriching
range of extra-curricular activities but do not make the effort to provide
the former with similar opportunities.
This article’s principal positive contention is that the family, as a social

institution, and as a site in which opportunities are made available and social
goods allocated, is no less significant than the sites in which anti-
discrimination law currently operates. That anti-discrimination law does
not respond to examples of the sort outlined in the previous paragraph is,
therefore, curious and, hence, worthy of further consideration. After all,
there is no general principle that exempts the parent-child relationship
from legal duties not to wrongfully set back the interests of others. For
instance, children who are victims of intentional torts at the hands of
their parents may proceed against their parents for that wrongdoing.9

And, indeed, parents find themselves subject to a suite of special duties,
stemming from both the common law and legislation, that require them
not to set back, and to advance, their children’s interests.10

In Section II, we argue that the reasons that support the operation of legal
prohibitions on discrimination in general support the application of
such prohibitions in the context of children vis-à-vis their parents. Our
argument is a theoretical one, drawing on theories of anti-discrimination
law and of social justice more generally. We pay particular regard to the
existing spheres of activity in which anti-discrimination law operates and
argue that the principles that underpin these spheres extend to the parent-
child relationship.
This may seem to imply, at least as a matter of principle, that parents

should be subject to legal prohibitions on discrimination in respect of

6 Several commentators contend that, whatever the position with regard to lawfulness, discriminatory acts in
the personal sphere may well be immoral: see e.g. H. Collins, “Discrimination and the Private Sphere” in
K. Lippert-Rasmussen (ed.), The Routledge Handbook of the Ethics of Discrimination (Abingdon and New
York 2018), 360; T. Khaitan, A Theory of Discrimination Law (Oxford 2015), 181; K. Lippert-Rasmussen,
Born Free and Equal? A Philosophical Inquiry into the Nature of Discrimination (Oxford 2014), 264.

7 This example is borrowed from Sophia Moreau: see S. Moreau, “What Is Discrimination?” (2010) 38
Philosophy & Public Affairs 143, 160.

8 This example is developed from one found in J. Gardner, “Private Activities and Personal Autonomy: At
the Margins of Anti-Discrimination Law” in B. Hepple and E.M. Szyszczak (eds.), Discrimination: The
Limits of Law (London 1992), 157.

9 See C. Witting, Street on Torts, 16th ed. (Oxford 2021), 339–40.
10 See N. Lowe, G. Douglas, E. Hitchings and R. Taylor, Bromley’s Family Law, 12th ed. (Oxford 2021),

436–67.
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their children. In the remainder of the article, however, we subject this prima
facie conclusion to scrutiny.

To the extent that the literature on anti-discrimination law has considered
the possibility of imposing duties of non-discrimination in familial or other
interpersonal contexts,11 it has typically objected to such imposition. These
objections principally take the form of theoretical arguments about the
nature and implications of autonomy in the familial context: if the family
is a site of, and indeed a vehicle for, exercising autonomy by forming
and enjoying interpersonal relationships, then the imposition onto such
relationships of legal prohibitions on discrimination may seem to threaten
that autonomy. In Sections III and IV, we consider and rebut these
arguments.

In Section III, we argue that the value of parental autonomy does not
justify relieving parents’ treatment of their children from the anti-
discrimination norms that prima facie ought to apply. The situation with
respect to children’s autonomy is considerably more complex, because
most children are extremely dependent on their family, and their parents,
to enable them to develop and exercise their own autonomy. With this in
mind, we show that the real challenges to the imposition of a parental
duty of non-discrimination are practical ones, of giving effect to non-
discrimination norms in a way that is likely to further, rather than to set
back, the interests of children. In Section IV, we sketch some possible
approaches to institutional design that might permit anti-discrimination
law to advance children’s autonomy interests when these are threatened
by parental discrimination, while still enabling children to participate in,
and thus to receive the goods that flow from, family life.

Our argument is concerned with children who are in the legal
and practical custody of their parents or guardians in a relatively
conventional fashion, and we refer to these parents and guardians as
“parents”. While we do not doubt that anti-discrimination norms may be
very important in the context of children in care, in detention, or who are
homeless, we do not address those circumstances in this article. Nor in
this article do we argue for any extension of the protected characteristics,
and so (for instance) we do not consider discrimination against
stepchildren on the basis that they are stepchildren, nor discrimination
against children from a former relationship vis-à-vis children from the

11 The authors who have given most consideration to the application of anti-discrimination law in the
personal sphere are John Gardner, Tarunabh Khaitan and Sophia Moreau. Gardner refers to relations
between men and women, especially in the context of heterosexual marriages, and between parents
and children (including foster children): Gardner, “Private Activities”, 153–59, 162. Khaitan refers to
friendship and romantic partners: Khaitan, Theory of Discrimination Law, 65, 181. Moreau refers to
friends, romantic partners, and parents and children: S. Moreau, Faces of Inequality: A Theory of
Wrongful Discrimination (New York 2020), 226–34. In the text that follows, we bring out the ways
in which these different examples matter to the argument of our article.
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current relationship in virtue of that feature of a child’s relationship to the
child’s parent.
Finally, we wish to state unequivocally that it is no part of our argument to

suggest that parents from any particular sector of society are more likely
than others to discriminate against their children on the basis of protected
characteristics, such as sex, race and disability. In Section III, we do
address the implications, for both parents’ and children’s autonomy, of
the cultural diversity found in contemporary British society. This diversity
is an important consideration when contemplating the imposition by the
law of normative standards on the parent-child relationship. But we
reiterate that our argument makes no claim, or conjecture, about which
parents, if any, may tend to discriminate against their children in
potentially objectionable ways.

II. PRIMA FACIE ARGUMENT

In this section, we argue that the reasons that support the operation of legal
prohibitions on discrimination in general support the application of such
prohibitions in the context of children vis-à-vis their parents. Our
argument is thus a type of internal criticism and an argument for the
principled extension of the existing law.
Legal prohibitions on discrimination operate in several important spheres

of human activity. What characterises these spheres is that they are, or at
least ought to be, key sites of access to certain basic social goods. This
makes the spheres particularly significant in the imposition and
perpetuation of disadvantage: certain individuals, as a result of
characteristics they possess, are confronted by barriers to such access that
arise in the spheres as a result of discriminatory decision-making. Those
who have the capacity to erect these barriers are, as Tarunabh Khaitan
puts it, “[g]atekeepers of [o]pportunities”.12 By prohibiting discriminatory
decision-making, discrimination law seeks to eliminate what might
otherwise be very significant barriers to access to basic social goods.
Each of the elements we have identified – protected characteristics, basic

goods and spheres of human activity – is open to differences of analysis. We
briefly sketch some of these and, in so doing, demonstrate how those
different analyses nevertheless support our claim that legal prohibitions
on discrimination should apply to parents in respect of their children.
Our analysis does not have revisionist implications for protected
characteristics and basic goods. It does, however, criticise the current
failure of the law to include the parent-child relationship as one of the
spheres in which discrimination law operates. We show that the omission
to which we refer is at least prima facie unprincipled.

12 Khaitan, Theory of Discrimination Law, 209.
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A. Protected Characteristics

We take it as obvious that, in many contemporary societies, there are certain
groups, the members of which experience particular sorts of barriers to their
access to key social goods: people of colour, girls and women, people with
disability, etc. The significance of membership of these disadvantaged
groups as an important factor in access to key social goods is reflected in
the protected characteristics that are central to anti-discrimination law.13

There are accounts of anti-discrimination norms that do not expressly
focus on an individual’s membership of one or more disadvantaged
groups, but rather emphasise appropriateness of consideration as
underlying the wrongfulness of discrimination. These accounts hold that
it is inappropriate or wrong to have regard to (inter alia) a person’s race,
or sex, or sexuality, or gender, or gender identity, or stereotypes related
to those characteristics,14 in making a decision that affects their access to
key social goods. This is because doing so fails to accord the respect
owed to them as a person;15 or relies upon a consideration irrelevant to
the decision being made;16 or results in the decision being made on a
basis other than its merits;17 or results in the decision affecting a person
being made “without rational justification”;18 or is otherwise
objectionable.19 Some accounts of this sort can be understood as building
on the notion of historically disadvantaged group membership and as
seeking to identify what the wrongful treatment of members of various
groups, by different perpetrators, has tended to have in common; others
downplay, or even deny, the relevance of membership of disadvantaged
groups as a basis for protection against discrimination.20

13 See e.g. ibid., at 49–56. For an explanation of why, notwithstanding the significance of membership of
disadvantaged groups, the protected characteristics in anti-discrimination legislation often operate
symmetrically, see N. Schoenbaum, “The Case for Symmetry in Antidiscrimination Law” (2017) 69
Wisconsin Law Review 69.

14 See e.g. R. Post, “Prejudicial Appearances: The Logic of American Antidiscrimination Law” (2000) 88
California Law Review 1, 18–20.

15 See e.g. B. Eidelson, Discrimination and Disrespect (Oxford 2015), chs. 4, 5. Benjamin Eidelson’s
account of disrespectful decision-making does not include access to social goods; it emphasises
“recognition respect” that inheres in actions “thickly described” by reference to both what is done
and why it is done. An absence of recognition respect in decision-making is, however, closely
connected to access to the social good of self-respect and, in practice, is likely to be significant to the
distribution of many other social goods: see 76–80.

16 Price Waterhouse v Hopkins, 490 U.S. 228, 239 (1989) (Brennan J.).
17 Fullilove v Klutznick, 448 U.S. 448, 496 (1980) (Powell J.).
18 A-M.M. Cotter, Race Matters: An International Legal Analysis of Race Discrimination (Aldershot

2006), 10.
19 For instance, Moreau argues that a decision-maker having regard to another’s protected characteristic

obliges the latter person to have regard to their possession of that characteristic in their own exercise
of agency, which is an unjustified burden on that individual’s deliberative freedom: Moreau, Faces of
Inequality, 84–99.

20 For instance, Kasper Lippert-Rasmussen focuses on groups for which “perceived membership : : : is
important to the structure of social interactions across a wide range of contexts”, without requiring
disadvantage; he does not address the possibility that some group membership may exhibit this
salience but not be protected by anti-discrimination law (e.g. being a police officer): Lippert-
Rasmussen, Born Free and Equal?, 30–36.
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For the purposes of this article, we do not need to choose between these
various accounts. It is sufficient to point out that the family is a context in
which a person – and, given the concerns of this article, a child – may suffer
discrimination on the basis of one or more protected characteristics. For
instance, a daughter may be treated by her parent less favourably than
her brother because of her sex; or a child who is not white, adopted by a
white parent or parents, may be treated less favourably than another of
their children in virtue of the child’s race; or a child who is gay may, for
that reason, be treated less favourably by the child’s parent than a sibling
who is heterosexual.

B. Goods

Turning now to the basic social goods with which anti-discrimination law is
concerned, again there is a range of accounts. Equality of access to social
opportunities is one possible good. Khaitan argues strongly against this,
however, on the basis that anti-discrimination law as actually practised,
with its focus on disadvantaged groups rather than disadvantaged
individuals irrespective of the groups to which they belong, is not
concerned with ensuring equality of opportunity as such: even if anti-
discrimination law is successful in removing group inequality, individual
inequality will likely remain.21 Khaitan suggests that the basic goods in
question are negative freedom, opportunities and self-respect, to the
extent that historical patterns of oppression and disadvantage on the basis
of group membership inhibit access to them.22 Sophia Moreau identifies
a different, but overlapping, bundle of goods:23 deliberative freedom
(itself underpinned by the value of autonomy);24 freedom from
subordination;25 and those resources and opportunities necessary to
participate fully and equally in society and to be seen as such.26 Deborah
Hellman identifies the key good as not being treated by others, who have
the social power to put one down (e.g. because of their institutional
status), in a way that expresses a strong lack of respect for one’s equal
moral worth.27

Again, in this article, we do not adopt any particular account of the goods
in question. We simply note that it is possible for decisions made by parents

21 Khaitan thus characterises anti-discrimination law as “sufficientarian” in its aims: “it seeks to make sure
that we have enough to make us free, and that those who are most unfree deserve special attention”:
Khaitan, Theory of Discrimination Law, 132; see more generally 130–33.

22 Ibid., at 91–116.
23 Moreau, Faces of Inequality, 11.
24 Ibid., at ch. 3.
25 Ibid., at ch. 2.
26 Ibid., at ch. 4.
27 D. Hellman, When Is Discrimination Wrong? (Cambridge, MA 2008), chs. 1, 2. Significantly, Hellman

indicates that a mother speaking disparagingly to her child is an instance of the phenomenon with which
she is concerned (at 36).
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in respect of their children to impede their children’s access to goods of the sort
we have canvassed, including self-respect, deliberative freedoms, freedom
from being put down in the way Hellman describes, negative freedoms and
a very wide range of opportunities. Innumerable examples might be given.
For instance, consider a parent’s decision to forbid the parent’s daughter –
but not the parent’s son – from participating in a sporting activity, telling
her that the sport – participation in which is highly valued in the society in
which they live – is not one that is suitable for girls (e.g. because it is a
contact sport and therefore, in the parent’s view, not sufficiently feminine).
This decision clearly has the capacity to undermine the daughter’s self-
respect; it teaches her that she must consider her own gender in making
requests and seeking out opportunities, and thereby burdens her deliberative
freedoms; it may well put her down in the way Hellman is concerned
about, given the power enjoyed by the parent, the content of the decision,
and the manner in which it is conveyed; it burdens the daughter’s negative
freedoms, as she is not free to take part in the activity; and it likewise limits
her opportunities.

C. Spheres of Activity

Anti-discrimination law operates in respect of certain spheres of human
activity, paradigmatically employment, the provision of goods and
services, and the provision of education. As noted above, and as we go
on to explain in more detail, what unifies the spheres is that they are key
sources of access to basic goods. This is why discriminatory decision-
making within these spheres can act as a barrier to access to those goods.

Some accounts of anti-discrimination norms do not engage at all with the
confinement of anti-discrimination law to particular spheres.28 When
consideration is given to this aspect of the scope of discrimination law, it
is often (and usually only in passing) said to be the public realm.29 But
this use of “public” risks being a purely conclusory label.30 After all,
there are straightforward senses in which employment, and the provision
of goods and services, may be described as private activities.31

An alternative account of the spheres and their limits is suggested by Hugh
Collins. He contends that, in order to fall within the one of the spheres, a
relationship must normally be contractual – or at least “expected to be : : :
contractual : : : if it comes to fruition”.32 Collins acknowledges that, since

28 See e.g. Eidelson, Discrimination and Disrespect.
29 See e.g. N.M. Smith, Basic Equality and Discrimination: Reconciling Theory and Law (Farnham 2011),

95.
30 Collins, “Discrimination and the Private Sphere”, 361; Lippert-Rasmussen, Born Free and Equal?, 264.
31 For instance, in the law of judicial review, in the absence of some specific “public” element, contractual

relationships are standardly treated as private: see e.g. R. (Molinaro) v Kensington and Chelsea Royal
London Borough Council [2001] EWHC (Admin) 896, [2002] L.G.R. 336.

32 Collins, “Discrimination and the Private Sphere”, 363.

280 The Cambridge Law Journal [2024]

available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/S0008197324000242
Downloaded from https://www.cambridge.org/core. IP address: 18.227.72.178, on 11 Jan 2025 at 12:38:32, subject to the Cambridge Core terms of use,

https://www.cambridge.org/core/terms
https://doi.org/10.1017/S0008197324000242
https://www.cambridge.org/core


the provision of services to the public voluntarily (as opposed to in exchange
for payment) is subject to legal prohibitions on discrimination, the “boundary
provided by the law of contract is : : : not completely reliable”.33 Even with
this concession, however, Collins greatly overstates the extent to which a
relationship between two parties must be contractual – or must be able to
become contractual – in order for it to fall within the spheres as they
function in English law. First, section 29(6) of the Equality Act prohibits a
person from discriminating in the exercise of a public function. While
functions exercised pursuant to contractual power can, under certain
circumstances, be public (at least for the purposes of judicial review),34 it
remains the case that, overwhelmingly, public functions in England are
carried out pursuant to statute, not contract.35 Second, and perhaps even
more significantly, one of the stipulated spheres in the Equality Act pertains
to the provision of education, by both schools36 and universities (and other
tertiary institutions).37 While the legal relationship between university
students and the university they attend is “essentially contractual”,38 there is
no legally binding contractual relationship involved in children’s attendance
at state maintained schools. And, even in the context of privately funded
schools, the relevant contractual relationship is between the school and the
parents or guardians of the child who attends the school, not the actual
child. But it is the child who will normally be the applicant for any claim in
discrimination against the school.
Although we have criticised Collins’s account, we do think that it points

in the right direction. To see how this is so, consider a further feature of
discrimination law, namely that it is unidirectional in its operation:
employers, providers of goods and services, educators, etc. owe a duty
not to discriminate in making decisions within their roles, but those who
are subject to those decisions do not owe duties to the providers. Collins
explains this by reference to power in these relationships, as does Khaitan.39

What this points us to, therefore, is that the spheres in which anti-
discrimination law operates are sites in which, in a complex economy
and society like that of the contemporary UK, power is exercised and
decisions are made which, by and large, distribute the basic social goods
with which discrimination law is concerned.
One well-known term for describing social structures and systems that operate

so as to distribute access to basic social goods is the basic structure.40 This term,

33 Ibid., at 364.
34 See note 31 above.
35 Public functions can also be carried out by “non-statutory regulatory bodies”: see R. v Panel on Take-overs

and Mergers, ex parte Datafin Plc [1987] Q.B. 815 (C.A.).
36 Equality Act 2010, s. 85.
37 Ibid., s. 91.
38 Halsbury’s Laws of England, 4th ed., vol. 15(2) (London 2001), [838].
39 Collins, “Discrimination and the Private Sphere”, 363–64; Khaitan, Theory of Discrimination Law, 208,

212.
40 J. Rawls, A Theory of Justice (Oxford 1971), 7.
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which originates in John Rawls’s liberal theory of justice, is not commonly used
in the literature on anti-discrimination law.41 However, there is a high degree of
similarity between the basic social goods that are the focus of anti-discrimination
law and (what Rawls calls) primary social goods, that is, “all-purpose means”
necessary for members of a liberal society, whatever their particular conception
of the good, “to make effective use of their freedoms”.42 The primary goods that
Rawls identifies are: “basic rights and liberties”; “freedom of movement”; “free
choice of occupation against a background of diverse opportunities” and
“protected by fair equality of opportunity”; “powers and prerogatives of
offices and positions of responsibility in the political and economic
institutions of the basic structure”; “income and wealth”; and “the social
bases of self-respect”, that is, “those aspects of basic institutions normally
essential if citizens are to have a lively sense of their worth as persons and
to be able to advance their aims and ends with self-confidence”.43

Rawls’s identification of the basic structure as the “the primary subject of
justice”44 prompted an extensive discussion of whether or not the family is a
component of the basic structure. A key reason for thinking that it is not is that
it is an intimate association and thus, in some sense, a “private” matter. A key
reason for thinking that it is is that it makes a fundamental contribution to the
generation and distribution of basic goods, particularly those relating to
opportunities (including material opportunities) and self-respect. Susan
Moller Okin argues strongly, on the basis of this second reason, that an
account of justice focused on the basic structure must include the family.45

G.A. Cohen also points out that informal structures, such as expectations
of gender roles that operate within the family, as much as more formal
ones enforced by coercive law, may profoundly affect the distribution of
opportunities.46

In A Theory of Justice, Rawls identifies the family as a source of
opportunities47 but does not consider the extent to which family life should
itself be regulated by principles of justice.48 In later work, Rawls identifies
“the nature of the family” as a component of the basic structure49 but argues
that the family itself is more analogous to a private association (such as a

41 For instance, Khaitan locates his account of discrimination law within a perfectionist liberalism: Khaitan,
Theory of Discrimination Law, 91–93; whereas Rawls is critical of perfectionism: ibid., at 323–32.

42 J. Rawls, “The Idea of Public Reason Revisited” in J. Rawls, The Law of Peoples (Cambridge, MA 1999),
129, 140–41. Much the same formulation is found in J. Rawls, Political Liberalism (New York 1993), 6,
and in Rawls, Law of Peoples, 14, 49; and the same notion is conveyed in Rawls, Theory of Justice,
62, 92.

43 Rawls, Political Liberalism, 76, 181, 308–9; see also J. Rawls, Justice as Fairness (Cambridge, MA
2001) 58–59; Rawls, Theory of Justice, 62, 92.

44 Rawls, Theory of Justice, 7.
45 S.M. Okin, “Political Liberalism, Justice, and Gender” (1994) 105 Ethics 23.
46 G.A. Cohen, “Where the Action Is: On the Site of Distributive Justice” (1997) 26 Philosophy & Public

Affairs 3, 21–23.
47 See e.g. Rawls, Theory of Justice, 74.
48 Rawls makes this observation in Political Liberalism, xxxi.
49 Ibid., at 258; see also Rawls, “Idea of Public Reason Revisited”, 157.
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club or a church) and hence may be “governed” internally in ways that do not
conform to liberal principles.50 He recognises that family members may need
protection from one another: “wives from their husbands, children from their
parents.”51 However, he appears to accept that it is sufficient, in this respect, that
women be able to exercise equal liberties without the threat of financial
detriment (e.g. by way of divorce laws that have regard to domestic labour
in the apportioning of family assets)52 and that children benefit from “equal
opportunities of education for all : : : designed to even out class barriers”,53

which “include such things as knowledge of their constitutional and civic
rights” and “encourage the political virtues so that they want to honor the
fair terms of social cooperation in their relations with the rest of society”.54

Okin criticises the sufficiency of such protections:

Up to the age of four or five, however, most children spend a very large part of
their waking lives at home with their families. : : : Only a comparatively small
proportion of children spend most of their waking time up to this age in any
setting other than a family. If these families are, as I have argued, frequently not
environments in which justice is normally practiced, work equally shared, and
people treated with equal dignity and respect – if they are often instead places
where injustice ranges from moderate unfairness to outright abuse, then how
are children to develop the sense of justice : : : ?55

These remarks bring out the significant difference, for most children,
between their membership of a family and an adult’s membership of a
club or a church. We also suggest that Okin’s remarks remain true even
for older children: while older children do spend more time outside the
home (typically at school), the home continues to be a, if not the,
primary influence on the child’s development of a sense of one’s own
self-worth and the way in which one should engage with the world.56

Okin asks a further rhetorical question:

Suppose that all of these “nonpolitical” settings inculcate and reinforce in [a
boy and a girl] the belief that there is a natural : : : hierarchy of the sexes,
each with its own proper sphere – the female’s being narrow, circumscribed,
and without authority, and the male’s the opposite. How is such a
socialization consistent with both children’s becoming, in any sense, “free
and equal citizens” – who, as Rawls says, must “regard themselves as self-
authenticating sources of valid claims”?57

50 Rawls, Justice as Fairness, 164–65; Rawls, “Idea of Public Reason Revisited”, 158; see also Rawls,
Political Liberalism, 137 (characterising the family as “affectional” and hence distinct from the
“political”), 195 (distinguishing the virtues appropriate to family life from the “political” virtues).

51 Rawls, Political Liberalism, 221, n. 8.
52 Rawls, Justice as Fairness, 164, 166–67; Rawls “Idea of Public Reason Revisited”, 159–60, 163.
53 Rawls, Theory of Justice, 73; see also Rawls, Political Liberalism, 184.
54 Rawls, Political Liberalism, 199.
55 Okin, “Political Liberalism, Justice, and Gender”, 38.
56 Hellman, in her discussion of the way in which the parent-child relationship may convey a sense of

hierarchy, gives an example involving a school-age child: Hellman, When Is Discrimination Wrong?, 36.
57 Okin, “Political Liberalism, Justice, and Gender”, 29.
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While Okin’s discussion is particularly focused on “a traditionalist
(fundamentalist or orthodox) religious household” whose children are
“educated entirely at religious schools and within the church, temple, or
mosque”,58 the answers to her rhetorical questions would seem to generalise.

In this article, we do not seek to resolve this dispute about what falls
within the basic structure and hence the scope of Rawlsian principles of
justice. Our point, rather, is that the same reasons that speak in favour of the
family being considered part of the basic structure identify discrimination
within the family as a potential barrier to access to basic social goods. In
this respect, the family seems indistinguishable from the spheres of activity
in which anti-discrimination law presently operates to remove such
barriers – hence why we argue that the reasons that support the operation of
legal prohibitions on discrimination in general support the application of
such prohibitions in the context of children vis-à-vis their parents.

Are there countervailing reasons that would defeat this argument that
legal prohibitions on discrimination should be extended to include
children vis-à-vis their parents? In the next section, we address the
argument, grounded in the autonomy of family members, that anti-
discrimination law should not operate in the family context.

III. THE OBJECTION BASED ON AUTONOMY

As we noted in the introduction, the principal objection to parental duties of
non-discrimination that is found in the literature is a theoretical, autonomy-
based one. We explain the general character of this objection by beginning
with Khaitan. That is not to say that Khaitan himself advances this objection –
as we go on to explain, it is not entirely clear where he stands on the issue of
autonomy in its application to children. However, he provides a useful
framework within which the autonomy objection can be set out.

Khaitan advances a second criterion, in addition to his “gatekeeper”
criterion discussed above, for identifying the scope of anti-discrimination
law: it should apply to “public” actors who, in virtue of being public, do
not have a strong (or perhaps any) interest in negative liberty.59 These
two criteria operate cumulatively in the following way: a lesser interest
in negative liberty reduces any objection to imposing a duty of non-
discrimination, which by its very nature reduces the scope for free
action; and the greater the extent to which an actor is a (potential) barrier
to access to basic social goods, the lower the burden required to impose
a duty that would restrict the actor’s freedom of action. Conversely, in
cases where an actor enjoys an undefeated interest in negative liberty,
that actor is to be “permitted to engage in unjustified discrimination”.60

58 Ibid.
59 Khaitan, Theory of Discrimination Law, 201, 208.
60 Ibid., at 208, emphasis in original.
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Khaitan identifies three ways in which the criterion of being “public”may
be satisfied: the state is public ipso facto;61 actors who hold themselves out as
offering services to the public in general are public;62 and employers, in virtue
of the tremendous power they exercise over employees and job-seekers, are
public.63 Khaitan comes close to accepting that the family is also “public” in
his sense.64 Nonetheless, he also seems to suggest that family members are
entitled to negative liberty, as he contrasts “[b]usinesses” and “monetized : : :
interaction” with “families, friendships, or (possibly) clubs”65 and says that
“the law tends not to regulate discrimination in deeply intimate and personal
spheres”, which include “friendships and romantic relationships”.66 He further
states that “I ought to be permitted” to make discriminatory decisions about
who I make friends with, “given the strong autonomy interest I have in freely
determining who I should be friends with”,67 and when he lists those actors
who are subject to the anti-discrimination duty, he does not include parents or
the family.68

Moreau recognises that “personal decisions” made “in our private lives”
may generate the sorts of “effects on the power, authority, and freedoms
enjoyed by others” that are the concern of anti-discrimination law. However,
and more unequivocally than Khaitan, she “den[ies] that it would be a good
thing for anti-discrimination law to apply to these personal decisions”.69

Building upon these (and other similar) objections, we set out the following
argument against the imposition of duties of non-discrimination in the familial
context:

Typically, interpersonal relationships are valuable because (inter alia) they:

(a) are exercises, and expressions, of their participants’ autonomy;70 and/or
(b) enhance the autonomy of their participants by increasing the range of
valuable options to those participants and by facilitating their self-realisation.71

Therefore,

61 Ibid., at 201–3.
62 Ibid., at 203–6.
63 Ibid., at 204–5.
64 Ibid., at 204. Khaitan here accepts the force of the feminist slogan, “the personal is the political”. So do

Cohen and Okin: Cohen, “Where the Action Is”, 4; S.M. Okin, Justice, Gender, and the Family (New
York 1989), 124.

65 Khaitan, Theory of Discrimination Law, 203.
66 Ibid., at 65.
67 Ibid., at 181.
68 Ibid., at 208.
69 Moreau, Faces of Inequality, 226–29; see also 232.
70 Gardner, “Private Activities”, 154–55; Khaitan, Theory of Discrimination Law, 181. Moreau does not use

the term “autonomy” but refers extensively to the value of freely choosing one’s relationships and the
form that they take: ibid., at 233–34.

71 Gardner, “Private Activities”, 154, 158. Moreau’s reference to relationships “grow[ing] naturally out of
their members’ own desires and aspirations” also suggests that they enhance the autonomy of those who
participate in them: Moreau, Faces of Inequality, 233.
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(c) Individuals enjoy a negative liberty interest in making decisions in relation
to their interpersonal relationships, even when these are discriminatory
decisions, which interest therefore ought not to be burdened by restrictions
of the sort that anti-discrimination law would impose.72

For the purposes of this article, we do not contest (a) and (b), and hence
the inference to (c), with respect to adults.73 However, we do argue that, in the
case of children, (a) and (b) are not true, or at least not to the same extent as for
adults, and, moreover, to the extent that they are true for children, they are true
in different ways from how they are for adults. Furthermore, if anti-
discrimination law were to protect children against their parents’
discriminatory conduct, it would not burden the negative liberty of children.
Rather, we argue, that such law would have the potential to enhance
children’s autonomy. Therefore, we argue, the correct understanding of the
situation is one of a conflict, or at least tension, between (1) parents’
negative liberty interests, grounded in their autonomy, and (2) children’s
interests in developing and exercising autonomy. In what follows, we set out
our arguments concerning (a) and (b) as they pertain to children. We then
move on to explain why, in the conflict just identified, children’s autonomy
interests typically outweigh parents’ interests in negative liberty. The
consequence, we argue, is that our prima facie argument is vindicated.

A. The Place of Children in the Family

Let us commence with (a) above. Unlike intimate partners, who give effect
to their autonomy by forming interpersonal relationships, children almost
never choose to be in the familial relationship. They simply find
themselves in the custody of their parents (or guardians). Moreover,
children are (typically) not able to leave their family, at least until they
turn 16;74 and, if they do, they are (typically) not able to join (or start)
a new family. This contrasts with adults’ partnerships.75 Even where

72 As noted in the text, Khaitan contrasts the negative liberty interest, grounded in autonomy, that people
ordinarily enjoy in making decisions about those with whom they interact, with the weaker claim to
negative liberty enjoyed by the actors typically regulated by anti-discrimination law, in virtue of which
it is justifiable to impose duties of non-discrimination: Khaitan, Theory of Discrimination Law, 181
(autonomy), 201, 208 (negative liberty). In drawing a similar contrast, Moreau identifies the value of
interpersonal, including familial, relationships as consisting partly in the fact that they “grow naturally”
out of and “reflect the shared desires and aspirations, and the free choices, of spouses and friends”:
Moreau, Faces of Inequality, 233–34. Thus, “the state has a strong reason not to create a legal duty of
non-discrimination in these contexts” (at 236). Gardner includes familial relationships among those
relationships that he calls “direction-sensitive”, meaning that they “are more likely than others to be
distorted or damaged by the fact that they have been directed from outside” because they “proceed
from spontaneity and self-expression”: Gardner, “Private Activities”, 153–55. He clearly takes this to
imply an entitlement to negative liberty in the pursuit of these direction-sensitive relationships.

73 Although see note 76 and the text accompanying and following note 88 below.
74 Children Act 1989, s. 20.
75 See e.g. Rawls, Political Liberalism, 137, 221–22: for Rawls, the family is an example of non-public/non-

political power and hence is treated from the political point of view as voluntary, such that the basic rights
of citizens include a right to leave such a relationship. Rawls does not suggest that children enjoy such a
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these are difficult to end,76 the difficulty is usually not as extreme as that
typically faced by a child who may wish to leave the family relationship.
And, if a partnership is ended, the person who ended it may well be able to
form a new partnership (either promptly or in due course).
Furthermore, and unlike adults, who usually have at least some say over

the form that their families take, children have little, if any. Moreau takes
this for granted when she states that:

[S]pouses have the chance to choose each other and to choose, together, the
kind of life they are going to live and the kind of family they want to
create for their child, just as friends have a chance to choose each other and
choose the kind of friendship they want to have. : : : [T]hese relationships
are valuable insofar as they reflect the shared desires and aspirations, and
the free choices, of spouses and friends.77

While Moreau does observe that actions taken in the “private or personal
realm”, including “decisions about how to raise our children [and] whom
to have as friends”, may “perpetuat[e] stereotypes” and “have significant
effects on the power, authority, and freedoms enjoyed by others”,78

this reinforces her characterisation of the family as a vehicle for the
expression of autonomy by the adults whose choices constitute it. She
does not consider the fact that, for children, there is little or no choice.
John Gardner does discuss the entry of children into foster families but

not in a manner that centres on the autonomy of the child: he refers to
foster-parents “selecting” their children, and his proposed solution to the
risk of discrimination by foster-parents is that “astute local authorities
will supply the sanction here by taking offending foster parents off their
list”.79

Khaitan appears to treat friendship, the family and intimate relationships
as all belonging to the same analytical category80 and thus seems to adopt, at
least implicitly, an adult-oriented account of family life. He does not
mention children at all. Given that children typically do not enter
romantic relationships and, as noted above, typically do not choose their
family, his remarks seem not to extend to children and hence not to the
parent-child relationship. (Indeed, given the uncertainty about Khaitan’s
position as to the degree of negative liberty that ought to be enjoyed by
family members, our argument against the autonomy objection may be
one that he is able to agree with.)

“right of exit”. For discussion of the right of exit from families as it pertains to children, see the text
accompanying and following notes 114 and 115 below.

76 For instance, if the adult relationship is abusive (physically and/or emotionally and/or financially), it can
be very difficult for (especially) a woman to leave it: see e.g. Okin, Justice, Gender, and the Family, 152,
167–69.

77 Moreau, Faces of Inequality, 233–34.
78 Ibid., at 227.
79 Gardner, “Private Activities”, 157.
80 See the text accompanying notes 65 and 66 above.
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The way each of these authors discusses the family is thus consistent with
Martha Fineman’s observation that, commonly, children “tend[] to disappear
as an independent focus in discussions about rights”.81 According to
Fineman, this is in turn, at least in part, because, in “most cases, the
family is presumed to function appropriately”, with the result that
children “can conveniently be ignored”.82

Because children do not choose or shape their families in the way adults
do, they do not benefit as adults do from the domain of interpersonal
relationships being unregulated by anti-discrimination law. This is the
first strand in our argument that, when it comes to the regulation of
familial life, there is a tension between parents’ interests and children’s
interests.

B. Children and the Other Spheres

Let us now turn to (b), the proposition that personal relationships enhance
the autonomy of their participants by increasing their range of valuable
options and by facilitating their self-realisation. In the case of adults, this
enhancement results from the way in which relationships are cultivated –
which includes the mutuality between participants that is often a
hallmark of relationships among adults – and the fact that personal
relationships are typically just one part of a broader life plan. When
considering whether (b) is true for children, we need to keep in mind the
overwhelming role played by the family in children’s lives and also the
fact that children are subject, both de jure and de facto, to a very high
degree of direction from authorities (their parents) over whom they have
little or no control.83

Many children live in families that are very supportive, with parents who
provide ample opportunity for their children to exercise and develop their
autonomy and who assist their children’s development of autonomy in all
sorts of ways. Indeed, this is one crucial function performed by the
family as an institution. But not all families are supportive in this way.
Some children may suffer discrimination at the hands of their parents,
including discrimination that impedes their autonomy and/or its
development. Examples might include parents providing, or permitting,
different opportunities to their children within the family on the basis of
protected characteristics (for instance, by insisting that some do
housework while others are permitted to learn or play); or parents
fostering the self-respect of different children to different degrees, again
by reference to protected characteristics (for instance, by presenting these

81 M.L.A. Fineman, “Taking Children’s Interests Seriously” (2003) 44 NOMOS: American Society for
Political and Legal Philosophy 234, 234.

82 Ibid., at 235.
83 Sections 2 and 3 of the Children Act 1989 are a contemporary statutory declaration of this authority.
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different opportunities as reflecting a “natural” hierarchy among the
children).
Gardner is alert to the possibility of autonomy-burdening relationships.84

In his discussion of these, he refers to both “man-woman and parent-child
relationships”,85 but as we will explain – and consistently with Fineman’s
remarks quoted above – his focus is on relationships between adult men
and women.
Gardner objects to the extension of anti-discrimination law into the

familial context because of the overall risk to autonomy that would result
from regulating the formation and conduct of these relationships. This
worry is a somewhat consequentialist one, expressing a type of “on
balance” judgment about the nature of interpersonal relationships and the
effect that regulation might have on them: Gardner argues that subjecting
intimate relationships to legal prohibitions on discrimination would
generate a very large burden on autonomy across society, by limiting
people’s ability to enjoy the autonomy-enhancing benefits of relationships
that derive from typical cases where there is no net burden on autonomy.
He doubts that the social forms that permit the autonomy enhancement in
the typical cases would survive the introduction of regulation motivated by
concern for the autonomy-burdening outliers.86

However, Gardner does think that anti-discrimination law has a role to
play in addressing the burden on autonomy that may arise from
discriminatory traditions and structures in interpersonal relationships:
anti-discrimination law should, and does, regulate other societal spheres
so that burdened members of relationships become more able to
participate in those other spheres. The example he gives is sex
discrimination law, which does not directly address patriarchal elements
in intimate relationships, but which, he says, enables women to
participate more freely in other social spheres, such as employment.87

Sandra Fredman makes a similar observation, although in a more
pessimistic tone. She notes that, while anti-discrimination law
significantly helps women, who are the majority of part-time workers, to
engage in part-time work without being disadvantaged for it, anti-
discrimination law does nothing to change the structure of the family and
hence the very fact that women comprise the majority of part-time
workers to begin with.88

Fredman’s observation drives home the way in which Gardner’s argument
presupposes that adult women can take advantage of the opportunities, in

84 Gardner, “Private Activities”, 158.
85 Ibid., at 158.
86 Ibid., at 154.
87 Ibid., at 158.
88 S. Fredman, “Direct and Indirect Discrimination: Is There Still a Divide?” in H. Collins and T. Khaitan

(eds.), Foundations of Indirect Discrimination Law (Oxford 2018), 50.
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alternative spheres, that anti-discrimination law makes available. But that
will not always be the case. For instance, if, in the face of prohibitively
expensive child-care, it is the woman who finds herself looking after her
children, rather than her male partner, she will be restrained in the extent
to which she can make use of the opportunities in the spheres of
employment or education. Similarly, Gardner does not consider the
distinct circumstances of children, who cannot avail themselves of
opportunities in spheres of endeavour outside the family in the way that
adult women may be able to.

To begin, children are extremely limited in their capacity to undertake
paid work. Hence, subject to local authority byelaws, children who are
not yet 14 years old may not be employed at all.89 Children over that
age, but younger than the school leaving age (i.e. 1690), may only be
employed subject to very significant constraints, pertaining to, inter alia,
the type of work that they may undertake,91 the number of hours of paid
employment in which they may engage on a particular day,92 and in a
particular week,93 and the particular times of the day94 in which they
may engage in employed work. For this reason, as well as other practical
and legal reasons,95 children are, in turn, usually able to avail themselves
of goods and services only with the assistance (legal, financial and/or
practical) of their parents. And although education is compulsory, the
legal regime for the provision of education treats parents as the duty-
bearers in respect of, and hence facilitators of, children’s education.96

This limited and conditional nature of children’s access to these
alternative spheres of opportunity, like the risk they face of parental
discrimination within the family that we noted above, is a correlative of
the overwhelming role played by the family in their lives and the control
that their parents exercise over them. In formal legal terms, laws that
limit children’s access to these spheres, and that confer their parents with
authority over them,97 are major causes of the significance of the family
in children’s lives. Considered through a broader social lens, the law that
governs children reflects the social realities of family life and what is
normally the place of children in the family.

Furthermore, and as noted above, children are (typically) not able to leave
their family and, if they do, they are (typically) not able to join (or start) a

89 Children and Young Persons Act 1933, s. 18(1)(a).
90 Education Act 1996, ss. 8(1), 8(3).
91 Children and Young Persons Act 1933, ss. 18(1)(a), 18(1)(aa).
92 Ibid., ss. 18(1)(d), 18(1)(e), 18(1)(g).
93 Ibid., ss. 18(1)(da), 18(1)(h).
94 Ibid., ss. 18(1)(b), 18(1)(c).
95 For instance, most children are disqualified from obtaining a driver’s licence: Road Traffic Act 1988, s.

101.
96 Education Act 1996, s. 7.
97 See e.g. Children Act 1989, ss. 2, 3; H. Barnett, Children’s Rights and the Law: An Introduction

(Abingdon 2022), 31.
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new family. All of these differences mean that the effect of the family on
children’s autonomy is usually more salient than it would normally be
for the autonomy of (for instance) an adult woman.
For these reasons, to the extent that (b) above is true for children, it is true

because of the point we made earlier: many children live in families that are
very supportive of them and are facilitative of their autonomy. But, for
children, familial relationships are not sites, and generators, of
opportunities (including opportunities for self-realisation) in the way that
they may be for adults. In those cases where parents do act in a
discriminatory way towards their children, anti-discrimination law – were
it available in the parent-child context – would offer the prospect of a
safeguard for those children’s autonomy interests. This is the second
strand in our argument that there is in fact a tension between parents’
and children’s interests in this respect.

C. Weighing the Interests

We have identified a tension between children’s interests in autonomy,
which might be protected by legal duties of non-discrimination, and their
parents’ interests in being able to pursue familial relationships free from
such duties. In this sub-section, we argue that this tension should be
resolved in favour of the children’s autonomy interests. The consequence
is that the autonomy-based objection to the imposition of legal duties of
non-discrimination on parents vis-à-vis their children, that we have set
out and analysed above, falls away.

1. Parental discrimination resulting from bigoted attitudes
We begin with two observations. First, some discriminatory decisions made
by parents may be nothing more than expressions of bigotry: the parents are
simply sexist, or homophobic, for instance. Second, not all apparently
autonomous choices are in fact desirable and defensible exercises of
autonomy. There are different ways of putting this second point,
depending on the broader framework of moral reasoning that is adopted.
Joseph Raz, for instance, who adopts a liberal perfectionist framework,
states that “[a]utonomy is valuable only if exercised in pursuit of the
good”.98 Will Kymlicka, who adopts a more classically liberal
framework,99 says that the limits of autonomy are to be set by the need
to respect the autonomy of others.100

98 J. Raz, The Morality of Freedom (Oxford 1986), 381.
99 Kymlicka cites John Stuart Mill, John Rawls and Ronald Dworkin with approval in relation to the liberal

commitment to the revisability of ends: see W. Kymlicka, Multicultural Citizenship: A Liberal Theory of
Minority Rights (Oxford 1995), 81–82.

100 Ibid., at 75, 152–53, 164–65.
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We do not think that this second point refutes a general claim to negative
liberty in respect of interpersonal relationships, even to the extent of some
discrimination in the context of such relationships being permissible.
However, as we have shown in our discussion of the different sorts of
roles and degrees of power that children and adults exercise within the
family, we do think that this second point establishes limits to that claim.
Such a claim to negative liberty depends upon an idea of interpersonal
relationships as freely chosen, such that victims of discrimination are not
stuck in those relationships, forced to endure the discrimination. It rests on
an assumption that such victims can exercise their own negative liberty
rights to form their own satisfactory and valuable relationships. We accept,
for the purposes of this article, that this is consistent with (a) and (b)
above being true for adult participants in interpersonal relationships. But,
as we have argued above, the situation of children is different. They do
not freely choose their familial relationships but simply find themselves
within them. Further, typically, they cannot exit the family relationship
and do not have straightforward access to the other spheres that Gardner
identifies as salient for adult women. Therefore, children are liable to be
stuck as victims of discrimination visited upon them by their parents.

In such circumstances, the children’s parents’ behaviour, if it is simply
bigoted, is not a valuable exercise of autonomy. It is behaviour that is at least
“[d]emeaning, or narrow-minded, or ungenerous, or insensitive”,101 and may
well be “morally bad and repugnant”,102 and hence does not satisfy the
perfectionist framework’s standards for a valuable exercise of autonomy.
Within the classically liberal framework, it would be considered behaviour
that burdens the right of the child to develop and (at an appropriate age)
to pursue the child’s own perfectly reasonable conception of the good
without undue burden on their sense of self-respect and hence would not
be the sort of autonomy that that framework affirms.103

As Khaitan argues,104 discrimination law does not rely upon refuting any
negative liberty interest that the duty-bearer might enjoy.105 It is sufficient
that a putative duty-bearer’s interest in negative liberty is weak and that the
putative duty-bearer plays the “gatekeeper” function described above in
Section II. In that section, we showed how parents play the gatekeeper
function to a tremendous extent (perhaps more than any particular
potential employer or school, for instance). Hence, we conclude that the
prima facie argument made in Section II is not rebutted by whatever

101 Raz, Morality of Freedom, 380.
102 Ibid., at 411.
103 See e.g. Kymlicka, Multicultural Citizenship, 81: “Individuals must : : : have the resources and liberties

needed to lead their lives in accordance with their beliefs about value, without fear of discrimination or
punishment.”

104 Khaitan, Theory of Discrimination Law, ch. 7.
105 On Khaitan’s account, the only bearer of legal duties of non-discrimination that has no negative liberty

interest is the state.
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negative liberty interest bigoted parents may have in making decisions
about, and within, the family unconstrained by legal prohibitions on
discrimination.
If all cases of discrimination by parents against their children were simply

manifestations of bigotry, we could therefore conclude that parental
autonomy provides no reason why the state should afford the behaviour
legal protection, by exempting it from the scope of anti-discrimination
laws, when the underlying concerns of anti-discrimination law dictate
that it should be so subjected (as we have argued above). However, there
is a different sort of case to which we now turn. Considering this case
will lead to a broader consideration (in Section IV) of the complexities
that children’s autonomy interests create for the prima facie conclusion
that anti-discrimination law should apply in the parent-child context.

2. Parental discrimination resulting from cultural beliefs and practices
The concept of culture is a complex one. In this article, we follow
Kymlicka’s account. Kymlicka uses the phrase “societal culture” to refer
to “a culture which provides its members with meaningful ways of life
across the full range of human activities, including social, educational,
religious, recreational, and economic life, encompassing both public and
private spheres”.106 A societal culture is therefore important to autonomy
for two reasons: it provides options, and it provides a framework of
meaning within which value is able to be attributed to those options,
such that autonomous choice can take place.107

With this in mind, we note two important ways in which families enable
the children within them to develop and exercise their autonomy. One of
these we have already discussed above: children learn to be autonomous
under the guidance of their parents, within a framework of opportunities
and choices over which their parents exercise a great deal of control.
Indeed, as we argued in Section II, a major argument for anti-
discrimination law being available in the parent-child context is the
capacity for discriminatory conduct by parents towards their children to
harm this aspect of their children’s development.
A second way in which a family enables its child members to develop and

exercise their autonomy is more subtle. Families – and the parents who lead
them – play a vital role in the transmission of societal cultures, thereby
enabling children to inhabit a framework of meaning within which they
can learn to value and choose among the various options that they encounter.
In the contemporary world, societal cultures tend to be territorially located

on the basis of national borders, because it is nation states that have the

106 Kymlicka, Multicultural Citizenship, 76.
107 Ibid., at 83.
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institutional capacity and social power to shape and support a societal
culture, particularly in respect of its educational and linguistic
underpinnings.108 Within a particular society, however, especially a
diverse one with many members who have migrated from, or have roots
in, other national societies and thus other societal cultures (Kymlicka
refers to these various participants in a societal culture as “ethnic
groups”109), the societal culture will contain diverse elements.110 This
diversity will, in turn, be reflected in families; and it is possible that
some of this cultural diversity will extend to parental practices, in
relation to children, that are discriminatory. This sort of discrimination
creates a situation that is more complicated than discrimination resulting
from mere bigotry. It is, at least arguably, a valuable exercise of parental
autonomy, insofar as it is an expression of cultural meaning.111

We recognise that the distinction between discrimination resulting from
mere bigotry and discrimination resulting from parents’ cultural beliefs and
practices is not one that can always be drawn in a straightforward fashion.
The key distinction upon which we rely is between discriminatory actions
that are not valuable exercises of autonomy (i.e. the merely bigoted) and
those that are; and the only examples of which we are aware in that
second category are those that result from, and help to support, a culture
that is valuable for the reasons we have explained.

This sort of discrimination makes the balance of interests more
complicated in two ways. First, it makes it less obvious that the parent’s
interest in negative liberty has no weight, as they may have a negative
liberty interest in participating in and fostering those elements of the
societal culture that are of particular salience to them, given the
framework of meaning within which they exercise their autonomy.

Second, children in such a situation have interests that may push in
different directions, corresponding to the two different ways in which a
family enables its child members to develop and exercise their autonomy.
As well as the obvious interest in not suffering discrimination, there is
also the child’s interest in being reared in such a fashion as to have
access to the societal culture. This depends, to at least some degree, on
curation of salient elements of that culture by adults who teach the child
both by instruction and by example. Parents are typically the most
important such adults, and the home is typically the most important site
of such learning. Thus, children have an instrumental interest in their
parents enjoying the negative liberty identified in the previous paragraph.

108 Ibid., at 76–78. Kymlicka notes a range of exceptions to this generalisation, including national minorities
within state borders, and state boundaries that do not correspond to national boundaries.

109 Ibid., at 96, 98, 100, 108, 113, 123, 127.
110 Ibid., at 78–79, 96–97.
111 Raz also notes the value of culture: J. Raz, Ethics in the Public Domain: Essays in the Morality of Law

and Politics (Oxford 1996), 174, 177–78.
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We argue that there is a principled solution to this more complex
balancing problem. We begin by explaining why it should be the
children’s interests that are paramount in resolving it.
Crucial to liberal accommodation of non-liberal elements within a liberal

society’s culture is the so-called “right of exit” enjoyed by individuals who
are members of families and other groups in which such elements contribute
to the ordering and the dynamics of the group (e.g. who exercises power
within the group, what social roles group members occupy, etc.).
Because the liberal state does not treat membership of any such group as
obligatory, even though the internal group norms may present group
membership in that way (e.g. as a moral or a religious requirement), in a
liberal society it should always be possible to leave such a group and
participate in the societal culture in other ways that do not depend on the
salience of non-liberal elements of that culture.112 The presence of such a
right, if effective, would thus afford people with a degree of protection
from oppressive and discriminatory behaviour directed at them by other
members of their group, because they would be able to leave the group
and pursue “an alternative mode of life”.113

However, some authors have expressed scepticism about the reality of the
“right of exit” in some circumstances. Okin, for instance, observes,
inter alia, that the very treatment that might give a woman good reason
to leave a family in which she has suffered discrimination may make it
very difficult, practically but also psychologically, for her to do so.114

And whatever the extent to which an adult may be able to rely on a right
of exit so as to leave a family, it is extremely unlikely that children will
be able to do so,115 especially if they are unassisted by legal mechanisms
to facilitate such departure. This is a consequence of the dominant place
of the family in most children’s lives and the limited access that children
have to spheres of endeavour beyond the family, as we have shown
above. This absence of a right of exit for children means that the
parental negative liberty interest, discussed above, does not weigh in the
scales after all. This is because the requirements for accommodating it
within the commitments of a liberal society, to the extent that if affects
children’s access to basic goods and the development of their autonomy,
have not been met. Thus, even when parental discrimination against
children has a basis in cultural practices, there is no argument from

112 See e.g. Rawls, Justice as Fairness, 93, 144, 182; W.A. Galston, “Two Concepts of Liberalism” (1995)
105 Ethics 516, 522; Raz, Ethics in the Public Domain, 177, 184; 187; C. Kukathas, “Are There Any
Cultural Rights?” (1992) 20 Political Theory 105, 126; A. McColgan, Discrimination, Equality and the
Law (Oxford 2014), 197–202.

113 S.M. Okin, “‘Mistresses of Their Own Destiny’: Group Rights, Gender, and Realistic Rights of Exit”
(2002) 112 Ethics 205, 206.

114 Ibid., at 205.
115 See the text accompanying note 74 above; see also McColgan, Discrimination, Equality and the Law,

199.
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parental autonomy against the conclusion that children should enjoy the
protection of anti-discrimination law vis-à-vis parental discrimination.

IV. GIVING EFFECT TO CHILDREN’S INTERESTS

In the preceding section, we showed that there is no argument based on
parental autonomy against the imposition on parents, in respect of their
children, of legal prohibitions of non-discrimination. It does not follow,
however, that anti-discrimination law should be extended, in a wholesale
fashion, to the parent-child relationship.

In this section, we consider the implications of such an extension from the
perspective of children’s autonomy interests. We argue that any such
extension, if it is to be justifiable and certainly if it is to be effective in
enhancing children’s autonomy, must be extremely sensitive to what
would be at stake in giving effect to any legal prohibition on parents’
discriminatory behaviour. This raises challenging questions of institutional
design, which we identify below.

A. The Need to Weigh a Child’s Competing Interests

Of course, as a general rule, no one is ever obliged to enforce one’s legal
rights. But, in the case of a child’s putative legal right not to suffer
discrimination by their parents, there is a further, distinct complexity: the
bringing of a discrimination complaint by a child against the child’s
parent(s) creates an obvious risk of disrupting the family, because of both
the resulting state intervention itself and the effect that making such a
complaint may have on relations among family members (at the extreme,
it may even provoke a parent to pursue reprisals against the child). Such
disruption will be likely to undermine the capacity of the family to
provide an environment in which the child is able to develop the child’s
autonomy, in circumstances where the child has nowhere else to go (due
to the absence of an effective right of exit for most children). Thus, in
some circumstances, some children who suffer parental discrimination
may nevertheless be better off if such parental breaches of a non-
discrimination duty are permitted to continue.

In each particular case, it would necessarily be a matter of weighing the
child’s interests, as well as the likely impact on those interests of seeking to
give effect to a parental duty of non-discrimination. On one side of the scale
is the child’s interest in not being the victim of such discrimination; on the
other side is the child’s interest in enjoying the support of the family in the
development of the child’s autonomy, which, in particular cases, will include
an interest in being provided with access to the child’s societal culture. All of
these interests are related to the child’s autonomy, and we might therefore
expect that in many cases they will be commensurable. In such cases, the
particular balance of interests either will, or will not, support some sort
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of intervention by anti-discrimination law in a particular case. In other cases,
it may be that, for some reason, the child’s interests are unable to be weighed
against one another and that a decision must therefore be made about which
interest should prevail.
When adults are concerned, we accept that they are able to identify which

of their conflicting interests is the weightier or – where their interests are not
able to be weighed – that they are at liberty to choose between them, even
where this creates a risk to other important interests of theirs (such as
in interpersonal relationships). In the case of children, however, the
situation is different. Some children, especially those who are closer to
adulthood, may be sufficiently mature that they are able to make the
relevant decisions, including acceptance of the associated risks (as
discussed, in a medical context, in the well-known Gillick case).116 Other
children may need support in their decision-making or may even need an
adult to make the decision on their behalf.117

It may be that even opening up the possibility of enforcement, by a child,
of a right not to be subject to parental discrimination would create an undue
risk to children’s interests, resulting from the threat of a heavy-handed
incursion by the state into family life. Hellman expresses such a concern,
namely that the costs of extending anti-discrimination law in ways that
principle seems to demand may outweigh the benefits of doing so.118

This may be less of a concern for some older teenagers, who are not
only more likely to be capable of making decisions in their own interests
but are also more likely to be able to endure the consequences of a
significant disruption to their family life.119

Moreover, the effect on a child’s interests, of giving effect to a parental
duty of non-discrimination, would depend to a great degree upon the
particular mechanism adopted by anti-discrimination law. The argument
of this article therefore concludes by briefly considering what form such
a mechanism or mechanisms might appropriately take.

B. Possible Mechanisms for Giving Effect to a Parental Duty of
Non-Discrimination

Giving practical effect to the principle that legal duties of non-discrimination
should apply to parents vis-à-vis their children gives rise to several
important questions of institutional design, concerning both when and

116 Gillick v West Norfolk and Wisbech Area Health Authority [1986] A.C. 112 (H.L.).
117 Article 12(1) of the United Nations Convention on the Rights of the Child (1989) provides that, in such

circumstances, the views of the child ought to be heard and given due weight. For a philosophical
discussion of this requirement, see D. Archard and S. Uniacke, “The Child’s Right to a Voice”
(2021) 27 Res Publica 521.

118 Hellman, When Is Discrimination Wrong?, 49.
119 For instance, an older teenager is lawfully entitled to work: see notes 89 to 94 above and the

accompanying text.

C.L.J. Parental Duties of Non-Discrimination 297

available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/S0008197324000242
Downloaded from https://www.cambridge.org/core. IP address: 18.227.72.178, on 11 Jan 2025 at 12:38:32, subject to the Cambridge Core terms of use,

https://www.cambridge.org/core/terms
https://doi.org/10.1017/S0008197324000242
https://www.cambridge.org/core


how complaints of discrimination might be brought against parents and what
sorts of responses to those complaints might be appropriate.

The Equality Act establishes a regime of enforcement by way of
proceedings in civil courts or employment tribunals.120 A court order
legally obliging a parent to refrain from discriminating in a particular
way against the parent’s child risks being very disruptive of the family
and hence significantly undermining the child’s own autonomy interests.
This need not be so in all cases, however. Consider a situation in which
one parent is assisting the child in the action against another parent,
perhaps in the context of a broader dispute among the parents. The
availability of an order responding to past discrimination by one of the
parents may make the child better off, by regulating the manner in which
that previously discriminating parent treats the child in the future.

Furthermore, the mere possibility of enforcement of a non-discrimination
duty may be relevant to the informal resolution of disagreements between
parents as to the opportunities to be provided to their children. The parent
who favours a non-discriminatory approach would be able to point out that it
has the law on its side.121

Moreover, enforcement proceedings are not the only way to give effect to
legal prohibitions on discrimination. For instance, Australian federal anti-
discrimination law requires complainants to pursue conciliation in the
Australian Human Rights Commission, prior to bringing an action in
court, and a right to commence proceedings in the Federal Court arises
only if conciliation is not successful.122 Conciliation, by its very nature,
encourages compromise and reduces the likelihood that the bringing of a
complaint will permanently disrupt the relationship between the parties.

As well as the models already used by anti-discrimination law, guidance
for institutional design can also be found in other existing regimes that aim
at furthering the interests of children in circumstances where their parents
cannot be relied upon to do so and where threats to children’s well-being
arise within the family. Examples include the regimes for resolving the
custody of children in cases of parental separation or divorce and for
dealing with parental neglect or mistreatment of children.123

One regime that we find particularly interesting is the regime for
responding to truancy. There are two reasons for this. First, it is directly
concerned with parents’ responsibilities to provide adequate opportunities
to their children. Second, it does not focus on court orders or on such
extreme and disruptive responses to parental neglect as the removal of
the child from the home. The primary mode of enforcing the parental
duty of ensuring that their child receives an education is not a court

120 Equality Act 2010, pt. 9.
121 We thank one of our anonymous reviewers for making this point.
122 Australian Human Rights Commission Act 1986 (Cth), s. 46PO(1).
123 The Children Act 1989 establishes various such regimes: see e.g. pts. II, V.
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order. In formal legal terms, it is a “school attendance order” issued by a
local authority.124 But much more importantly, when it comes to giving
effect to the legal duty, the result of this formal legal framework is that
local authorities have systems of education welfare support to engage
with parents and children prior to the taking of formal proceedings and
which seek to obviate the need for such proceedings.125 We suggest that
anti-discrimination law may look to these existing regimes in developing
its own model for ensuring that children’s concerns are heard and that
their interests are properly recognised and protected. The effect on family
life of counselling from a trained social worker, aimed at encouraging
parents to comply with a prohibition on discriminating against their
child, would seem likely to be very different from the issuing of a court
order. It is undoubtedly very different from the removal of a child from
the child’s parents’ custody.
We do not pretend to have considered the full range of possible

mechanisms nor to have shown that it is possible to develop a
mechanism that will be fully effective in responding to every case of
parental discrimination. However, even if a mechanism such as
conciliation or counselling were unlikely to bring an end to all parental
discrimination, it may still have the potential to enhance, overall, the
autonomy interests of the child in question.

V. CONCLUSION

In this article, we have shown that the family plays a crucial role in
distributing the goods with which discrimination law is concerned, and
hence is a place where barriers to access to those goods, in the form of
discrimination on the basis of protected characteristics, may occur.
Furthermore, the family plays this role as much as, if not more so than,
the other spheres of activity in respect of which legal duties of non-
discrimination are currently imposed. We have also refuted theoretical
objections to the extension of legal duties of non-discrimination to the
parent-child relationship that appeal to the value of parental autonomy in
establishing and maintaining interpersonal relationships. From the purely
theoretical point of view, therefore, such an extension seems as if it
might be required.

124 Education Act 1996, s. 437.
125 See e.g. “School Attendance and Absence”, available at https://www.hounslow.gov.uk/info/20025/

schools_and_colleges/1544/school_attendance_and_absence/3 (last accessed 9 May 2024); “School
Attendance, Behaviour and Welfare”, available at https://liverpool.gov.uk/schools-and-learning/
education-welfare/school-attendance-behaviour-welfare/ (last accessed 9 May 2024); Birmingham
City Council, “FAST-Track to Attendance” (2023), available at https://www.birmingham.gov.uk/
downloads/file/9013/fast-track_guidance (last accessed 9 May 2024). See also Department for
Education, “Working Together to Improve School Attendance” (2022), [70]–[81], available at https://
assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1099677/
Working_together_to_improve_school_attendance.pdf (last accessed 9 May 2024).
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However, we have identified important practical concerns that any
such extension would have to deal with, resulting from the fact that
children’s autonomy interests are affected by the family in complex and
interdependent ways.

This is not just a “stalemate”, however. We accept that heavy-handed state
incursions into family life pose a real threat to children’s autonomy. But so
does parental discrimination against children; and a failure to extend duties
of non-discrimination into this context appears as an acquiescence in, or
even a tacit endorsement of, discrimination against children that may
significantly affect their opportunities to develop and flourish. Our
argument has thus identified a different, but crucial, manner in which
anti-discrimination law ought to be extended, namely through the
development of new institutions to effectively promote the values of non-
discrimination in a part of society that, to date, has tended to sit outside
anti-discrimination law’s reach; and we have identified existing regimes
that may provide a starting point for this work. Further investigation of
these questions of institutional design and of the range of models that
might ensure that children’s interests are recognised and advanced is thus
a high priority for anti-discrimination law. Such investigation would
manifest the “creative” and “reconstitutive” work of anti-discrimination
law noted by Gardner which, for the reasons we have set out, requires
more than just the legislative promulgation of norms.126

126 J. Gardner, “Liberals and Unlawful Discrimination” (1989) 9 O.J.L.S. 1, 19.
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