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Abstract
Recent international jurisprudence reveals a tendency to constrain the continental shelf
beyond 200 nautical miles (NM) in two principal respects. First, in relation to entitlement,
courts have progressively limited the role of natural prolongation, treating it as subordinate
to, or loosely applying it alongside, the distance criterion. This interpretation narrows the
conditions under which a State may establish rights beyond 200 NM, thereby constraining
the substantive scope of entitlement envisaged by Article 76 of the United Nations
Convention on the Law of the Sea (UNCLOS) and the practice of the Commission on the
Limits of the Continental Shelf. Second, regarding delimitation, judicial bodies have relied
on the notion of a single continental shelf to extend the same equitable boundary line used
within 200 NM seaward, effectively subordinating the outer shelf to the inner shelf. These
developments restrict both the legal and spatial reach of outer continental shelf claims,
reshaping the interpretation of the continental shelf beyond 200 NM in ways that
appear increasingly difficult to reconcile with the natural prolongation-based framework
established under Article 76 UNCLOS.

Keywords: natural prolongation; distance criterion; continental shelf; maritime delimitation; single
continental shelf; equidistance/relevant circumstances method

1. Introduction

Continental shelf claims beyond 200 nautical miles (NM) have recently seen evolving
judicial practice that appears to narrow what coastal States may claim under Article
76 of the United Nations Convention on the Law of the Sea (UNCLOS).1 Article
76 defines a State’s continental shelf to consist of seabed and subsoil that extend
beyond its territorial sea ‘through the natural prolongation of its land territory to the
outer edge of the continental margin’ or, in cases where that natural prolongation does
not reach 200 NM, to a limit of 200 NM from baselines (the distance criterion).2

© The Author(s), 2025. Published by Cambridge University Press on behalf of British Institute of International and
Comparative Law. This is an Open Access article, distributed under the terms of the Creative Commons Attribution
licence (http://creativecommons.org/licenses/by/4.0), which permits unrestricted re-use, distribution and reproduction,
provided the original article is properly cited.

1 United Nations Convention on the Law of the Sea (adopted 10 December 1982, entered into force
16 November 1994) 1833 UNTS 397 (UNCLOS).

2 ibid art 76(1).
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First, a Statemust demonstrate its entitlement to the continental shelf in a given area,
i.e. that it has a legal right to it, based on scientific (geological, geomorphological,
sediment thickness) and legal criteria under Article 76. Following a determination of
entitlement, if two or more States’ entitlements overlap, the delimitation phase
determines where the boundary line between them lies, according toArticle 83UNCLOS.

As will be discussed in Section 2.1, historically, natural prolongation played a central
role under international law, especially before UNCLOS, to assert entitlement to the
outer continental shelf beyond 200 NM: the State had to show its landmass continued
beneath the sea, both geologically and geomorphologically.3 However, as explained in
Section 2.2, UNCLOS adjusted that formula: Article 76 retains natural prolongation,
but also provides that where the continental margin does not extend that far,
entitlement is satisfied by the 200 NM distance rule.

Recently, judicial practice has developed two interrelated constraints on continental
shelf claims beyond 200NM.The first constraint relates to the assessment of entitlement.
Natural prolongation is increasingly interpreted in a less demandingway, subordinate to
the distance criterion. In several cases, tribunals have held that natural prolongation is
not an independent and separate requirement in all circumstances, especially where
scientific evidence is hard to establish.4 Distance has been given primacy or at least
treated as an equal basis that may override geological objections in certain scenarios.

The second constraint is apparent in relation to delimitation. Once entitlement is
established (by whichever basis), courts tend to use the samemethod of delimitation for
areas beyond 200 NM as they do within 200 NM, effectively treating the outer shelf as
a legal extension of inner shelf claims. The delimitation line drawn within 200 NM
is merely extended seaward, rather than being reshaped to reflect more precisely
geological or morphological differences at greater depths. In effect, beyond 200 NM
claims become subordinate to what is decided closer to land. For example, inNicaragua
v Colombia (2023), the International Court of Justice (ICJ) stated that:

… under customary international law, a State’s entitlement to a continental shelf beyond
200 nautical miles from the baselines from which the breadth of its territorial sea is
measured may not extend within 200 nautical miles from the baselines of another State.5

This illustrates that the legal status and extent of the continental shelf beyond 200 NM
are constrained by, and must yield to, the established 200 NM entitlements of
neighbouring States.

These developments essentially mean that the outer continental shelf is being
subordinated, i.e. being treated as less significant or constrained by, what happens
within 200 NM. Although Article 76 UNCLOS mandates that natural prolongation is a
basis for entitlement beyond 200 NM, judicial practice appears to be weakening its role,

3 North Sea Continental Shelf Cases (Federal Republic of Germany v Denmark; Federal Republic of
Germany v the Netherlands) (Judgment) [1969] ICJ Rep 3.

4 e.g. Delimitation of the Maritime Boundary in the Bay of Bengal (No 16) (Bangladesh/Myanmar)
(Judgment) (ITLOS, 14 March 2012) para 435, where natural prolongation was held not to be an
independent requirement beyond the criteria set in art 76(4).

5 Question of the Delimitation of the Continental Shelf between Nicaragua and Colombia beyond
200 Nautical Miles from the Nicaraguan Coast (Nicaragua v Colombia) (Judgment) [2023] ICJ Rep
413, para 79.
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or interpreting it more loosely; and delimitation is being conducted with a unity of
approach that does not distinguish between inner and outer continental shelf in terms
of method.

This approach has also created a split between the concept of the geological
continental shelf as used by the Commission on the Limits of the Continental Shelf
(CLCS) and the legal continental shelf, as preferred by judicial bodies. This dichotomous
understanding is contrary to the definition of the continental shelf prescribed inUNCLOS
because, in the legal context, the extended continental shelf is founded upon the geological
and morphological natural prolongation.

As the legal basis of an entitlement is crucial to the process ofmaritime delimitation,6

this article aims to examine this trend in detail. It will first outline the role of natural
prolongation historically and in Article 76 UNCLOS (Section 2), before examining how
natural prolongation is currently being interpreted by courts and tribunals7 in entitlement
claims beyond 200 NM in Section 3. Section 4 will analyse how delimitation beyond
200 NM is being carried out in comparison to delimitation within 200 NM. Section 5
examines the implications of these constraints, discussing the implications for State
practice, the CLCS and whether these practices are consistent with the text of UNCLOS
(especially Article 76).

In so doing, this article argues that while entitlement and delimitation remain legally
distinct, judicial practice is converging toward amodel in which natural prolongation is
more constrained than UNCLOS might suggest, and delimitation beyond 200 NM is
not being treated as a qualitatively different process, but rather a seaward extension of
what has been decided up to 200 NM. This results in a narrowing of claims to the
continental shelf beyond 200 NM, with consequences both for coastal States seeking
extended rights and for the evolution of maritime boundary delimitation.

2. Natural prolongation as the legal basis of entitlement to the continental shelf

2.1. The rise of the principle of natural prolongation

The principle of natural prolongation was first proposed by the ICJ in the North Sea
Continental Shelf Cases. The ICJ was requested to decide the principles and rules of
international law applicable to the delimitation as between the parties of areas of the
continental shelf in the North Sea.8 In order to determine a coastal State’s rights to, and
the extent of, the continental shelf, the ICJ stated that:

the most fundamental of all the rules of law relating to the continental shelf… namely the
rights of the coastal State in respect of the area of continental shelf that constitutes a natural

6 Continental Shelf (Libyan Arab Jamahiriya/Malta) (Judgment) [1985] ICJ Rep 13, para 27.
7 Y Tanaka, ‘Recent Developments in the Jurisprudence concerning the Delimitation of the Continental

Shelf beyond 200NauticalMiles: Analysis of theMauritius/Maldives andNicaragua v ColombiaCases’ (2024)
103 ILS 74; MD Evans and NA Ioannides, ‘The International Court of Justice and the Law of the Sea Dispute
Settlement System’ in A Skordas and L Mardikian (eds), Research Handbook on the International Court of
Justice (Edward Elgar 2025) 211; J Gao, ‘ANew Constraint on the Entitlement to an Outer Continental Shelf:
A Critical Perspective on the Nicaragua Outer Continental Shelf Case of the ICJ’ (2024) Chinese Review of
International Law 3; HJWoker ‘Challenging the Notion of a “Single Continental Shelf”’ (2023) 54 ODIL 375;
BS Kantor and CV Torres, ‘Competing over the Continental Shelf: The Legal versus the Geophysical
Entitlements’ (2023) 14 JIDS 91.

8 North Sea Continental Shelf Cases (n 3) paras 9–13.
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prolongation of its land territory into and under the sea exist ipso facto and ab initio, by
virtue of its sovereignty over the land, and as an extension of it.9

The method proposed by Germany to determine a just and equitable share of the
continental shelf area, and the equidistance method proposed by Denmark and the
Netherlands, were considered inconsistent with this fundamental rule because they
would inequitably apportion continental shelf areas forming the natural prolongation
of one State to another.10 As natural prolongation conferred title to the continental shelf
ipso facto and ab initio,11 it was considered to play a more fundamental role than
proximity in determining entitlement to the continental shelf, and was recognised as ‘a
prime element in the delimitation process’.12 The link between the physical fact of natural
prolongation and the law of the continental shelf was stressed by the ICJ,13 since ‘the
quality of appurtenance or prolongation can only be identified by reference to physical
fact, making geomorphological or perhaps geological considerations paramount’.14

Consequently, natural prolongation formed the basis for a coastal State to claim an
entitlement over continental shelf areas, and the justification for having a legal
continental shelf was reliant upon the existence of a geological continental shelf.15

2.2. The rule for entitlement to the continental shelf in Article 76 UNCLOS

Drafted after the North Sea Continental Shelf Cases in which natural prolongation was
linked to geological facts, UNCLOS formulated its rule for the definition of the continental
shelf on the basis of the principle of natural prolongation. Article 76 stipulates that:

The continental shelf of a coastal State comprises the sea-bed and subsoil of the submarine
areas that extend beyond its territorial sea throughout the natural prolongation of its land
territory to the outer edge of the continental margin, or to a distance of 200 nautical miles
from the baselines from which the breadth of the territorial sea is measured where the outer
edge of the continental margin does not extend up to that distance.16

This indicates that within 200 NM of the coast,17 an entitlement to the continental shelf
should be only defined by distance, and ‘there is no reason to ascribe any role to

9 ibid para 19.
10 ibid paras 19–20, 44, 92.
11 ibid para 43.
12 LDMNelson, ‘The Roles of Equity in theDelimitation ofMaritime Boundaries’ (1990) 84 AJIL 837, 847.
13 North Sea Continental Shelf Cases (n 3) para 95.
14 RY Jennings, ‘The Limits of Continental Shelf Jurisdiction: Some Possible Implications of the North Sea

Case Judgment’ (1969) 18 ICLQ 819, 823.
15 DN Hutchinson, ‘The Concept of Natural Prolongation in the Jurisprudence Concerning Delimitation

of Continental Shelf Areas’ (1984) 55 BYIL 133, 136.
16 UNCLOS (n 1) art 76(1).
17 The 200 NM limit is important because it is the limit of the exclusive economic zone (EEZ). UNCLOS

(n 1) art 57 provides that: ‘The exclusive economic zone shall not extend beyond 200 nautical miles from the
baselines from which the breadth of the territorial sea is measured’. As provided in art 56(1), within their
200-NMEEZ, coastal States have ‘sovereign rights for the purpose of exploring and exploiting, conserving and
managing the natural resources, whether living or non-living, of the waters superjacent to the seabed and of
the seabed and its subsoil’. Art 56(3) prescribes that the rights with respect to the seabed and subsoil shall be
exercised in accordance with UNCLOS pt VI, namely the legal regime of the continental shelf. See JR
Stevenson and BH Oxman, ‘The Third United Nations Conference on the Law of the Sea: The 1975 Geneva
Session’ (1975) 69 AJIL 763.
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geological or geophysical factors within that distance either in verifying the legal title of
the States concerned or in proceeding to a delimitation as between their claims’.18

However, the concept of natural prolongation is not completely superseded by
distance;19 it still retains its role as a legal basis for the continental shelf beyond
200 NM,20 where the emphasis is on geological and geomorphological continuity.21

As forwhere natural prolongation ends, the rules on this are contained inArticle 76(4)–(6),
and include considerations of geology, geophysics and hydrography. There are three
steps: first, the location of the foot of the continental slope (FOS) must be determined
(Article 76(4)(b)); second, a line must be drawn from the FOS by either applying the
sediment thickness criterion (Article 76(4)(a)(i)) or the 60 NMdistance criterion (Article
76(4)(a)(ii)); and, third, the line must not exceed 350 NM from the baselines or 100 NM
from the 2,500 metre isobath (which is a line connecting the depth of 2,500 metres)
(Article 76(5)).

The above provisions clearly show that the determination of an entitlement to the
continental shelf beyond 200 NM and the delineation of its outer limits are not only
legal processes but are also intertwined with morphological and geological questions.
The CLCS, composed of experts in the field of geology, geophysics and hydrography,22

was established not only to provide an interpretation of Article 76 in the Scientific and
Technical Guidelines of the CLCS (Guidelines),23 but also to consider the data and other
material submitted by coastal States and to make recommendations concerning the
outer limits of the continental shelf beyond 200 NM.24 As reflected in the Guidelines
and the recommendations, the CLCS favours a comprehensive examination of the proof
of entitlement over the continental shelf and the method of delineating the outer limits
of the continental shelf25 and, at each stage, requires the support of scientific and
technical information, such as geomorphological, geological, bathymetric or geodetic
data.26 The functioning of the CLCS thus helps States determine whether they are

18 Libyan Arab Jamahiriya/Malta (n 6) para 39. See S Lloyd, ‘Natural Prolongation: Have the Rumours of
Its Demise Been Greatly Exaggerated?’ (1991) 3 AJICL 558, 562.

19 Libyan Arab Jamahiriya/Malta (n 6) para 34.
20 International Law Association (ILA), ‘Exclusive Economic Zone’ (1986) 62 ILA Reports of Conferences

328, 336.
21 O Eldholm and F Tsikalas, ‘Scientific Aspects of the Continental Shelf’ inMHNordquist, JNMoore and

TH Heidar (eds), Legal and Scientific Aspects of Continental Shelf Limits (Martinus Nijhoff 2004) 41, 41–60;
ST Gudlaugsson, ‘Natural Prolongation and the Concept of the Continental Margin for the Purposes of
Article 76’ in Nordquist, Moore andHeidar, ibid 61, 61–90; PA Symonds et al, ‘Characteristics of Continental
Margins’ in PJ Cook and CMCarleton (eds),Continental Shelf Limits: The Scientific and Legal Interface (OUP
2000) 25, 25–63. However, as will be explained in Section 3, international judicial bodies tend to downplay the
role of natural prolongation.

22 UNCLOS (n 1) annex II, art 2.
23 UN Commission on the Limits of the Continental Shelf, ‘Scientific and Technical Guidelines of the

Commission on the Limits of the Continental Shelf’ (13 May 1999) UN Doc CLCS/11 (Guidelines).
24 UNCLOS (n 1) art 76(8); annex II, art 3.
25 Guidelines (n 23) para 2.2.5.
26 For the CLCS examination in practice, see FMørk, ‘Classification of Seafloor Highs in Accordance with

Article 76 of UNCLOS—Consequences of the Commission on the Limits of the Continental Shelf Recent
Modifications of Its Interpretations’ (2018) 49 ODIL 368; B Kunoy, ‘Assertions of Entitlement to the Outer
Continental Shelf in the Central Arctic Ocean’ (2017) 66 ICLQ 367; A Serdy, ‘Interpretation of UNCLOS
Article 76 and the Negative Recommendation of the Commission on the Limits of the Continental Shelf on
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entitled to continental shelves beyond 200 NM and the respective outer limits thereof in
a manner which respects both scientific and legal principles. If States could submit
information to the CLCS and wait for their recommendation on the limits of the
continental shelf prior to submitting a dispute concerning such delimitation to an
international judicial body, this would ease the burden faced by judicial bodies in
making such determinations. These are generally composed of jurists who are ill-
equipped to handle the complex technical and scientific questions that arise in
judicial practice. As will be examined in Section 3, the CLCS has not been as helpful
as anticipated, but instead has caused some difficulty in determining an entitlement
beyond 200 NM.

Article 76 UNCLOS, and thus natural prolongation and an analysis of the geological
and morphological aspects of natural prolongation, remains the legal basis for the
determination of the continental shelf beyond 200 NM. Together UNCLOS and the
Guidelines provide detailed methods for determining the existence of natural
prolongation and delineating its outer limits. Ideally, the assessment of scientific data
and the issuance of recommendations by the CLCS would relieve international judicial
bodies of the burden of examining these complex technical matters. However, in
practice, most maritime delimitations are being carried out in the absence of
recommendations from the CLCS.27

3. Determination of entitlement to the continental shelf beyond 200 NM in
maritime delimitation cases

The ICJ, the International Tribunal for the Law of the Sea (ITLOS), the Special Chamber
of ITLOS and arbitral tribunals constituted under Annex VII UNCLOS have expressed
a range of views on natural prolongation and on entitlement to the continental shelf
beyond 200 NM. Their opinions can be categorised into six different approaches.

3.1. Natural prolongation not considered to be an independent legal basis of
entitlement

ITLOS first outlined its approach to the natural prolongation assessment in the Bay of
Bengal (Bangladesh/Myanmar) case. Surprisingly, it did not accept that natural
prolongation ‘constitutes a separate and independent criterion a coastal State must
satisfy in order to be entitled to a continental shelf beyond 200 NM’.28 Instead, it
decided that ‘entitlement to a continental shelf beyond 200 nm should be determined

Ascension Island: Is the United Kingdom Stuck with It?’ (2013) 2 CJICL 591; J Gao, ‘The Seafloor High Issue
in Article 76 of the LOS Convention: Some Views from the Perspective of Legal Interpretation’ (2012)
43 ODIL 119.

27 For the maritime delimitation cases examined in Section 3, only Ghana had received recommendations
in 2014 from the CLCS before the judgment was issued in 2017: CLCS, ‘Summary of Recommendations of the
Commission on the Limits of the Continental Shelf in regard to the Submission made by Ghana on 28 April
2009’ (5 September 2014) (Summary of Recommendations toGhana).Delimitation of theMaritime Boundary
in the Atlantic Ocean (No 23) (Ghana/Côte d’Ivoire) (Judgment) (ITLOS, 23 September 2017).

28 Bangladesh/Myanmar (n 4) para 435.
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by reference to the outer edge of the continental margin’.29 By highlighting the
significance of the outer edge of the continental margin, ITLOS seemed to disregard
the need for a natural prolongation on which entitlement to the outer continental shelf is
founded.

This is inconsistent with Article 76 UNCLOS. As interpreted by the CLCS in its
Guidelines, a coastal State has to satisfy the test of appurtenance, designed to determine
its legal entitlement to delineate the outer limits of the continental shelf, to prove that
‘natural prolongation of its land territory to the outer edge of the continental margin
extends beyond a line delineated at a distance of 200 nautical miles from the baselines’.30

The CLCS adheres to the formulae set out in Article 76(4) for delineating the outer edge
of the continental margin when interpreting the test of appurtenance.31 This could
explain why ITLOS emphasised the outer edge of the continental margin while paying
little attention to natural prolongation. However, the CLCS interpretation does not
mean that natural prolongation should be neglected. In practice, when examining
whether the test of appurtenance has been satisfied, the CLCS has adopted two
requirements that need to be met: first, based on the location of the base of
continental slope (BOS) and that of the FOS, the outer edge of the continental
margin should extend beyond 200 NM; and, second, the BOS and the FOS should be
located within the submerged prolongation of the landmass of the coastal State.32

For example, in its 2011 recommendations to Brazil concerning the Northern
Brazilian and Fernando de Noronha Ridges Region, the CLCS found that Brazil did
not ‘satisfy the test of appurtenance from theNorthernBrazilianRidge to extend the outer
limit of its continental shelf beyond 200 nautical miles’33 because the Northern Brazilian
Ridge ‘lacks a continuous natural prolongation of the morphology and geology from the
continental land mass of Brazil and its continental shelf and slope’.34 The CLCS further
suggested that Brazil relocate the BOS ‘at a depth of approximately 3,000 m identified as
the proper natural prolongation from the land mass of Brazil’.35 Similarly, in its 2012
recommendations to Japan in respect of the Mogi Seamount Region, the CLCS
determined that the Mogi Seamount was part of the deep ocean floor36 rather than

29 ibid para 437.
30 Guidelines (n 23) para 2.1.2.
31 ibid para 2.2.8.
32 The two requirements are summarised from CLCS practice and they are consistent with UNCLOS and

the Guidelines. For instance, in its recommendations to Côte d’Ivoire, in order to satisfy the test of
appurtenance, the CLCS not only examined whether the outer edge of the continental margin extended
beyond 200 NM, but also scrutinised whether there was any obvious morphological continuity from the Côte
d’Ivoire-GhanaMarginal Ridge to the area of the FOS points that would support a BOS. See CLCS, ‘Summary
of Recommendations of the Commission on the Limits of the Continental Shelf in regard to the Amended
Submission made by the Republic of Côte d’Ivoire on 24 March 2016’ (5 February 2020) (Summary of
Recommendations to the Amended Submission of Côte d’Ivoire) paras 46–63.

33 CLCS, ‘Summary of Recommendations of the Commission on the Limits of the Continental Shelf in
regard to the Submission made by Brazil on 17 May 2004’ (24 August 2011) para 70.

34 ibid para 75.
35 ibid para 77.
36 CLCS, ‘Summary of Recommendations of the Commission on the Limits of the Continental Shelf in

regard to the Submission made by Japan on 12 November 2008’ (19 April 2012) para 80.
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part of the continental margin of Japan.37 Consequently, the Mogi Seamount should not
form the BOS and ‘any FOS point at the base of the continental margin in this Regionwill
lie within the Izu-Ogasawara Trench’,38 which did not extend beyond the 200 NM limit.
The CLCS thus concluded that, in respect of the Mogi Seamount Region, the test of
appurtenance was not satisfied, and therefore ‘Japan is not entitled to delineate the outer
limits of its continental shelf beyond 200 NM’.39

It can be summarised from the recommendations of the CLCS that without natural
prolongation, reference to the outer edge of the continental margin alone cannot entitle
a coastal State to the extended continental shelf. Therefore, natural prolongation from
the landmass of a coastal State to the outer edge of its continental margin is still of vital
significance and ought not to be ignored.40 This renders the ITLOS statement in Bay of
Bengal (Bangladesh/Myanmar) an inaccurate reflection of the law, relying as it does only
on the outer edge of the continental margin.41 It is more accurate to say that the outer
edge of the continental margin is ‘an essential element in determining the extent of the
continental shelf’,42 although it is not the only element that matters.

3.2. Treating adjacent shelves alike

An identical geological condition shared by adjacent States has facilitated the
confirmation of the existence of an entitlement beyond 200 NM. In the Ghana/Côte
d’Ivoire case, the Special Chamber ruled that bothGhana andCôte d’Ivoire were entitled
to continental shelves beyond 200 NM.43 This was because Ghana had already received
recommendations from the CLCS confirming the existence of an entitlement beyond
200 NM.44 As Côte d’Ivoire’s geological situation described in its amended submission to
the CLCS45 was ‘identical to that of Ghana’,46 the Special Chamber believed that Côte
d’Ivoire would similarly receive affirmative recommendations from theCLCS confirming
the existence of a continental shelf beyond 200 NM.47 On the face of it, it seems rational
for the Special Chamber to arrive at this conclusion based on the similarity of the two
States’ geology. However, upon examination of the submissions by Ghana and Côte
d’Ivoire to the CLCS and the recommendations issued to Ghana, it is concerning that an
identical geological scenario can be brought before the CLCS by a State intentionally
claiming parts of the same extended continental shelf area in their submission.

37 ibid para 79.
38 ibid para 80.
39 ibid para 81.
40 BB Jia, ‘The Notion of Natural Prolongation in the Current Regime of the Continental Shelf: An

Afterlife’ (2013) 12 ChineseJIL 79, 102.
41 Y Huang and X Liao, ‘Natural Prolongation and Delimitation of the Continental Shelf beyond 200 nm:

Implications of the Bangladesh/Myanmar Case’ (2014) 4 AsianJIL 281, 292.
42 Bangladesh/Myanmar (n 4) para 429.
43 Ghana/Côte d’Ivoire (n 27) para 496.
44 Summary of Recommendations to Ghana (n 27) para 26.
45 CLCS, ‘Amended Submission of the Republic of Côte d’Ivoire regarding its Continental Shelf beyond

200 Nautical Miles’ (24 March 2016) (Amended Submission by Côte d’Ivoire).
46 Ghana/Côte d’Ivoire (n 27) para 491.
47 ibid; MMcCreath and Z Scanlon, ‘The Dispute concerning the Delimitation of the Maritime Boundary

Between Ghana and Côte d’Ivoire: Implications for the Law of the Sea’ (2019) 50 ODIL 1, 6.
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Côte d’Ivoire made its original submission to the CLCS in 2009,48 and it later lodged
an amended submission to the CLCS in 2016, two years after Ghana received its
recommendations. Comparing the original and revised continental shelf areas
claimed by Côte d’Ivoire,49 it is clear that Côte d’Ivoire prolonged its continental
shelf claims eastwards, extending into Ghana’s continental shelf areas, the existence
and outer limits of which had already been verified by the CLCS.50 As claimed by
Ghana, due to this amended submission, ‘the entitlements of Ghana andCôte d’Ivoire in
the outer continental shelf are now said to overlap, whereas previously there was no
overlap’.51 In addition, the locations of four outer limit points of Côte d’Ivoire were
‘almost at the same places as Ghana’s outer limit points’,52 and the newly added FOS
points claimed by Côte d’Ivoire were approximately the same as the ones used by
Ghana. For instance, one FOS point was in the same location andwas ‘determined along
the same bathymetric profile (A2075L03) as one that was previously accepted’ in
Ghana’s recommendations,53 and the location of another was close to another of
Ghana’s accepted FOS points.54

The affirmative recommendations by the CLCS on the existence of an entitlement to
and the location of the outer limits of the same extended continental shelf area are likely to
explain why the Special Chamber was confident that Côte d’Ivoire had an entitlement
to the continental shelf beyond 200 NM. In this case, the method adopted by the Special
Chamber, relying on geological and geomorphological similarity and on the conclusions
of theCLCS, is consistent withArticle 76UNCLOS.However, thismethod is unique to its
circumstances and cannot be universally applied. Even if the creation of an overlap
beyond 200 NM was somewhat artificial, Côte d’Ivoire still succeeded in proving the
existence of an entitlement, with the potential to prompt positive recommendations from
the CLCS, which indeed were eventually issued in 2020.55

3.3. The existence of significant uncertainty

In the absence of recommendations from the CLCS, judicial bodies have taken on the
task of determining the existence of an extended continental shelf themselves, but with
the caveat that they would not undertake such a delimitation in the event of ‘significant

48 CLCS, ‘Submission by the Government of Côte d’Ivoire for the Establishment of the Outer Limits of the
Continental Shelf of Côte d’Ivoire pursuant to Article 76, Paragraph 8, of the United Nations Convention on
the Law of the Sea’ (8 May 2009).

49 ibid 6, figure 6-1; Amended Submission by Côte d’Ivoire (n 45) 11, figure 1.
50 Summary of Recommendations to Ghana (n 44) paras 26, 61.
51 Ghana/Côte d’Ivoire (n 27) Reply Submissions of Ghana, vol 1, 2016, para 4.26. Côte d’Ivoire’s amended

submission also resulted in disagreement between States on the scope of overlapping entitlements beyond
200 NM. Contentions mainly focused on whether this amended submission could perform as a means of
evidence regarding the extent of entitlements to the continental shelf in the proceedings before the Special
Chamber. The Special Chamber approved the reference of this amended submission, and the relevant area
beyond 200 NM was determined by the outer limits of the continental shelf of Ghana and those of the
continental shelf claimed by Côte d’Ivoire. The relevant area included the newly created overlap but was not
limited to it. See Ghana/Côte d’Ivoire (n 27) paras 385, 498–519.

52 ibid.
53 Summary of Recommendations to the Amended Submission of Côte d’Ivoire (n 32) para 48.
54 ibid.
55 ibid para 55.
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uncertainty’. This approach was first proposed by ITLOS in the Bay of Bengal
(Bangladesh/Myanmar) case where it held that ‘notwithstanding the overlapping
areas indicated in the submissions of the Parties to the Commission, the Tribunal
would have been hesitant to proceed with the delimitation of the area beyond 200 NM
had it concluded that there was significant uncertainty as to the existence of a
continental margin in the area in question’.56 No significant uncertainty was found
in this case because of the unique situation of the Bay of Bengal, the entire seafloor of
which was covered by a thick layer of sedimentary rocks.57 As this was supported by
uncontested scientific evidence, ITLOS safely concluded that ‘both Bangladesh and
Myanmar have entitlements to a continental shelf extending beyond 200 NM’.58

The Special Chamber in the Mauritius/Maldives case applied what it referred to as
‘the standard of significant uncertainty’.59 In order to determine whether a significant
uncertainty existed concerning the entitlement of Mauritius to an extended continental
shelf, the Special Chamber examined the three routes for natural prolongation to the
critical FOS proposed by Mauritius in justification of its claim. As the first route passed
through the 200-NM continental shelf of theMaldives, it was considered impermissible
because ‘a coastal State must demonstrate a natural prolongation of its submerged land
territory to the outer edge of its continental margin beyond 200 NM’,60 and so it could
not ‘form a basis for Mauritius’ natural prolongation to the critical foot of slope point
and thus for its entitlement to the continental shelf beyond 200 NM’.61 This finding was
consistent with CLCS recommendations.62

As far as the other two routes were concerned, because there was a fundamental
disagreement concerning whether the existence of a natural prolongation could be
established from the territory ofMauritius across the Chagos Trough to the critical FOS
point,63 the Special Chamber concluded that there was significant uncertainty, such that
it was not in a position to determine whether Mauritius had an entitlement to an
extended continental shelf in the Northern Chagos Archipelago Region.64

56 Bangladesh/Myanmar (n 4) paras 443.
57 ibid paras 444–445. The continental margin is known as a geomorphological submarine feature located

between the territorial land of a coastal State and the deep ocean floor. In this case, as the thick layer of
sedimentary rocks covered practically the entire floor of the Bay of Bengal, and it formed a continuous and
substantial layer extending from the landmass of Bangladesh and Myanmar to the deep ocean floor, it was
therefore legitimate to be categorised as the continental margin.

58 ibid para 449.
59 Dispute concerning Delimitation of the Maritime Boundary between Mauritius and Maldives in the

Indian Ocean (No 28) (Mauritius/Maldives) (Judgment) (ITLOS, 28 April 2023) para 433. The Special
Chamber further stated in para 433 that ‘this standard serves to minimize the risk that the CLCS might
later take a different position regarding entitlements in its recommendations from that taken by a court or
tribunal in a judgment’.

60 ibid para 444 (emphasis in original).
61 ibid.
62 For instance, in respect of the submission by Côte d’Ivoire, the CLCS found that certain FOS points, as

well as a sediment thickness formula point, were located east of the maritime boundary, namely situated
within Ghana’s extended continental shelf. Natural prolongation established in this sense did not derive from
the landmass of Côte d’Ivoire but rather from that of Ghana, and therefore was not accepted by the CLCS. See
Summary of Recommendations to the Amended Submission of Côte d’Ivoire (n 32) para 53.

63 Mauritius/Maldives (n 59) paras 448–449.
64 ibid para 450.
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Relying on the significant uncertainty standard to avoid determining the existence
of natural prolongation also conforms to CLCS practice. For example, in the
recommendations to the Cook Islands concerning the Manihiki Plateau, the CLCS
explained that, ‘due to the lack of conclusive geological and geophysical data and
information, and the resulting uncertainties in the tectonic hypothesis’,65 it was difficult
to ‘substantiate the natural prolongation of the landmass beyond the High Plateau’,66 and
‘the Danger Islands Troughs represent a geological/structural discontinuity across the
Manihiki Plateau, particularly between the High and Western plateaus’.67

It can be inferred that the Special Chamber attached some importance to natural
prolongation meaning that it should not be simply ignored in maritime delimitation
cases concerning the continental shelf beyond 200NM.However, applying the standard
of significant uncertainty does not require judicial bodies to examine scientific and
technical evidence in support of natural prolongation; rather, courts and tribunals
should only ascertain whether they can rule out the significant possibility that there is
morphological and geological discontinuity. This seemingly modifies the method of
determining an entitlement: rather than seeking positive confirmation of the existence
of natural prolongation, the tribunal seeks to ensure that there is no significant
uncertainty. The latter approach has the advantage of preventing ‘conflicts between
the view of the CLCS and that of ITLOS’,68 and of avoiding ‘prejudice to the Area, which
is the common heritage of humankind’.69

3.4. Agreement upon the existence of an entitlement

The entitlement to the continental shelf beyond 200 NM is sometimes confirmed
through mutual agreement between States. In the Bay of Bengal (Bangladesh v India)
case, the arbitral tribunal acknowledged that Bangladesh and India agreed that they
both had entitlements beyond 200 NM.70 The tribunal noted that ‘neither may claim
a superior entitlement based on geological or geomorphological factors in the
overlapping area’.71 Relying purely upon the agreement between the disputing States
concerning their undisputed entitlements to continental shelves beyond 200 NM, this
method neglects the geological andmorphological continuity which is required to prove
the existence of natural prolongation and also sets aside relevant scientific and technical
data normally requested by the CLCS when examining submissions. Such reliance on
‘agreement rather than scientific proof’ amounts to allowing States to agree on technical
issues, whilst disregarding the fact that ‘proof of entitlement can only be determined in
accordance with Article 76 UNCLOS, not by agreement between the parties’.72

65 CLCS, ‘Summary of Recommendations of the Commission on the Limits of the Continental Shelf in
regard to the Submission made by the Cook Islands concerning the Manihiki Plateau on 16 April 2009’
(19 August 2016) para 90.

66 ibid.
67 ibid.
68 Tanaka (n 7) 90.
69 ibid.
70 Bay of Bengal Maritime Boundary Arbitration (Bangladesh v India) PCA Case No 2010-16, Award

(7 July 2014) para 438.
71 ibid para 457.
72 SV Suarez, ‘The Arbitral Award in the Bangladesh-India Maritime Delimitation in the Bay of Bengal

and Its Contribution to International Maritime Boundary Law: A Case Commentary’ (2016) 2 Maritime
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The ICJ took a similar approach in the Somalia vKenya case, verifying the entitlements
on the basis of the agreement between States. As ‘neither Party questions the existence of
the other Party’s entitlement to a continental shelf beyond 200 nauticalmiles or the extent
of that claim’,73 it was able to proceed to ‘delimit themaritime boundary between them in
the Indian Ocean up to the outer limit of the continental shelf’.74 However, in contrast to
the tribunal in Bangladesh v India, the ICJ explicitly stressed that the entitlement to the
continental shelf beyond 200 NM should depend on ‘geological and geomorphological
criteria, subject to the constraints set out in Article 76, paragraph 5’.75 However, the ICJ
did not examine whether there was a geological and geomorphological continuity
extending to the outer edge of the continental margin in order to confirm the existence
of entitlements; rather, it noted that, as reflected in submissions made by Somalia and
Kenya,76 ‘inmost of the area of overlapping claims beyond 200nauticalmiles, both Parties
claim that their continental shelf extends to a maximum distance of 350 nautical miles’.77

This was criticised by Judge Robinson who said that, ‘by delimiting on the presumption
that the Parties are entitled to a shelf up to 350 nautical miles, the Court has replaced the
geological and geomorphological criteria required by the Convention for such an
entitlement with a simple distance criterion of a maximum of 350 nautical miles’.78

The existence and the extent of extended continental shelves have thus been verified
simply through States’ agreement. It should also be noted that such an agreement—
focused on fundamental questions of entitlement—does not amount to an agreement
reached between States concerning delimitation issues.

3.5. The relationship between natural prolongation and the distance criterion

In Nicaragua v Colombia (2023), instead of directly delimiting the precise course of the
maritime boundary, the ICJ addressed two preliminary questions, the first of which
concerned the priority between the claims based on the distance criterion and those based
on natural prolongation: under customary international law, may a State’s entitlement to
a continental shelf beyond 200 NM from the baselines from which the breadth of its
territorial sea is measured extend within 200 NM of the baselines of another State?79

By referring to the travaux préparatoires of UNCLOS80 and States’ submissions to
the CLCS, the ICJ was satisfied that the practice of States was ‘sufficiently widespread

Safety and Security Law Journal 87. Kunoy agrees with this: see B Kunoy, ‘A Geometric Variable Scope of
Delimitations: The Impact of Geological and Geomorphological Title to the Outer Continental Shelf’ (2006)
11 ARIEL 49, 72.

73 MaritimeDelimitation in the Indian Ocean (Somalia v Kenya) (Judgment) [2021] ICJ Rep 206, para 194.
74 ibid.
75 ibid para 193.
76 ibid para 194. CLCS, ‘Submission by Republic of Kenya on the Continental Shelf beyond 200 Nautical

Miles to the Commission on the Limits of the Continental Shelf’ (6 May 2009); CLCS, ‘Continental Shelf
Submission of the Federal Republic of Somalia’ (21 July 2014).

77 ibid.
78 Somalia v Kenya (n 73) (Individual Opinion, partly concurring and partly dissenting, of Judge

Robinson) para 16.
79 Question of the Delimitation of the Continental Shelf between Nicaragua and Colombia beyond

200 Nautical Miles from the Nicaraguan Coast (Nicaragua v Colombia) (Order of 4 October 2022) ICJ Rep
563, 565.

80 Nicaragua v Colombia (n 5) para 76.
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and uniform for the purpose of the identification of customary international law’,81

and that the State practice before the CLCS was considered to be indicative of opinio
juris.82 As a consequence, the ICJ decided for the first time that ‘under customary
international law, a State’s entitlement to a continental shelf beyond 200 nautical
miles from the baselines from which the breadth of its territorial sea is measured may
not extend within 200 nautical miles from the baselines of another State’.83 It
followed that ‘Nicaragua is not entitled to an extended continental shelf within 200
nautical miles from the baselines of Colombia’s mainland coast’.84 Accordingly,
given that no overlapping entitlements existed, the ICJ did not have to undertake a
delimitation.85

When comparing the interpretation of the ICJ and that of the CLCS, a difference of
approach emerges. The ICJ method affords priority to the distance criterion over
natural prolongation, whereas the CLCS treats them equally at the entitlement phase
and the extent of natural prolongation is only constrained when determining the outer
limits. In the 2011 recommendations concerning the joint submissions made by
Mauritius and Seychelles relating to the Mascarene Plateau, the CLCS confirmed
that, ‘in the western area of the Mascarene Plateau region, the outer edge of the
continental margin of the two coastal States overlaps with the 200 NM limits of
Mauritius’.86 After assessing the application of the relevant constraint criteria, the
CLCS acknowledged that ‘the two coastal States have entitlement to continental shelf
beyond 200 NM arising from this part of the western margin of the Mascarene Plateau
that extends up to the adjacent 200 NM limits of Mauritius’.87 The CLCS finally noted
that ‘in the western area of the Mascarene Plateau region the two coastal States have
demonstrated the overlap of the outer edge of the continental margin with the 200 NM

82 ibid.
83 ibid para 79. See H Leung, ‘The Extended Continental Shelf in Nicaragua v Colombia: Identifying a

Customary Rule Based on CLCS Submissions?’ (2024) 55 ODIL 206; H Woker and L Bernard, ‘A New
Constraint to the Entitlement of a Continental Shelf beyond 200 Nautical Miles?—Implications of the Recent
Case Law’ (2024) International Journal of Marine and Coastal Law 1; Tanaka (n 7); X Liao, ‘Is There a
Hierarchical Relationship betweenNatural Prolongation andDistance in the Continental Shelf Delimitation?’
(2018) 33 International Journal of Marine and Coastal Law 79; HWoker, ‘Preliminary Reflections on the ICJ
Judgment in Question of the Delimitation of the Continental Shelf between Nicaragua and Colombia beyond
200NauticalMiles from the Nicaraguan Coast (Nicaragua v Colombia) of 13 July 2023’ (EJIL:Talk!, 21 July 2023)
<https://www.ejiltalk.org/preliminary-reflections-on-the-icj-judgment-in-question-of-the-delimitation-of-the-
continental-shelf-between-nicaragua-and-colombia-beyond-200-nautical-miles-from-the-nicaraguan-coast-
nicaragua-v-co/>; V de Lucia, ‘On the Question of Opinio Juris in Nicaragua vs. Colombia (Judgment 13 July
2023)’ (EJIL:Talk!, 3 August 2023) <https://www.ejiltalk.org/on-the-question-of-opinio-juris-in-nicaragua-vs-
colombia-judgement-13-july-2023/>; MD Evans and NA Ioannides, ‘A Commentary on the 2023 Nicaragua v
Colombia Case’ (EJIL: Talk!, 4 August 2023) <https://www.ejiltalk.org/a-commentary-on-the-2023-nicaragua-
v-colombia-case/>.

84 Nicaragua v Colombia (n 5) para 86.
85 ibid para 82.
86 CLCS, ‘Summary of Recommendations of the Commission on the Limits of the Continental Shelf in

regard to the Joint Submission made by Mauritius and Seychelles concerning the Mascarene Plateau
on 1 December 2008’ (30 March 2011) para 45.

87 ibid para 58.
88 ibid para 62.
89 ibid.
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limits of Mauritius’,88 and that they ‘have entitlement to continental shelf beyond
200 NM that extends up to the 200 NM limits of Mauritius’.89

It can be inferred from the recommendations that, as regards entitlement, the CLCS,
Mauritius and Seychelles all held open the possibility that the extended continental shelf
area shared by both States could extend into the inner continental shelf of Mauritius,
thus resulting in an overlap. The CLCS cannot conduct a delimitation itself, and its
functioning and recommendations cannot cause prejudice to delimitation. Considering
the scrupulous attitude that the CLCS has taken towards the ‘non-prejudice clause’,90 it
would be surprising if the CLCS were to remain silent in the event of an invalid overlap,
and thus it can be assumed that the CLCS did acknowledge there to be an overlap where
it extends within 200 NM of another State’s baseline. If the priority to the inner
continental shelf nullified an extended continental shelf at the entitlement phase,
even mutual consent between Mauritius and Seychelles could not validate such an
overlap.

The conflicting attitudes taken by the CLCS and judicial bodies add another level of
complexity for States when claiming their entitlements, and it appears that, both capable
of interpreting and applying Article 76 UNCLOS, the CLCS and judicial bodies have
gradually developed their own understandings and their opinions sometimes conflict
with each other.

3.6. A procedural precondition for the identification of the entitlement

A submission to the CLCS by coastal States is recognised by international judicial bodies
as a procedural precondition for the identification of an entitlement to the continental
shelf beyond 200 NM. In Nicaragua v Colombia (2012), the ICJ observed that, as
Nicaragua had only submitted preliminary information to the CLCS instead of a formal
submission,91 Nicaragua could not establish ‘a continental margin that extends far
enough to overlap with Colombia’s 200-nautical-mile entitlement to the continental
shelf, measured from Colombia’s mainland coast’.92 The ICJ thus did not delimit the
continental shelf between Nicaragua and Colombia as requested by Nicaragua. The ICJ
reiterated this precondition in Nicaragua v Colombia (2016), saying that ‘delimitation
of the continental shelf beyond 200 nautical miles from the Nicaraguan coast was
conditional on the submission by Nicaragua of information on the limits of its
continental shelf beyond 200 nautical miles, provided for in paragraph 8 of Article
76 of UNCLOS, to the CLCS’.93 Since a formal submission was made by Nicaragua

90 The ‘non-prejudice clause’ refers to UNCLOS (n 1) art 76(10): ‘The provisions of this article are without
prejudice to the question of delimitation of the continental shelf between States with opposite or adjacent
coasts.’

91 Territorial and Maritime Dispute (Nicaragua v Colombia) (Judgment) [2012] ICJ Rep 624, para 127.
92 ibid para 129.
93 Question of the Delimitation of the Continental Shelf between Nicaragua and Colombia beyond

200 Nautical Miles from the Nicaraguan Coast (Nicaragua v Colombia) (Preliminary Objections) (Judgment)
[2016] ICJ Rep 100, para 85.

94 ibid para 86. CLCS, ‘Submission to the Commission on the Limits of the Continental Shelf by the
Republic of Nicaragua pursuant to Article 76, Paragraph 8, of the United Nations Convention on the Law of
the Sea’ (24 June 2013).
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in 2013,94 the ICJ considered that ‘the condition imposed by it in its 2012 Judgment in
order for it to be able to examine the claim of Nicaragua contained in final submission I
(3) has been fulfilled in the present case’,95 and that ‘it is not precluded by the res
judicata principle from ruling on the Application submitted by Nicaragua on
16 September 2013’.96

Making a submission to the CLCS can improve the credibility of the claim that a
State has an entitlement to a continental shelf beyond 200 NM,97 but it should not be
a mandatory prerequisite. As in Mauritius/Maldives, the Special Chamber did not
consider that ‘there is any rule requiring that a submission bemade prior to the institution
of delimitation proceedings’.98. This opinion is strengthened by the fact that, in some
situations, the absence of submissions might not prevent the identification of an
entitlement. For instance, due to the uncontested scientific evidence regarding the
unique nature of the Bay of Bengal, namely the thick layer of sedimentary rocks
covering the entire floor of the bay, even if Bangladesh and Myanmar had not made a
submission to the CLCS, ITLOS could still have confirmed the existence of their
entitlements beyond 200 NM.99 Moreover, submission to the CLCS does not always
guarantee the existence of the entitlement. Asmentioned in Section 3.1 and as reflected in
the recommendations,100 during the CLCS examination, some claims may not pass the
test of appurtenance and thus the coastal State has no entitlement to the extended
continental shelf in the area in question.101

3.7. Reflections on the different approaches in maritime delimitation cases

As judicial practice can be divided into six different approaches, it is clear that there is no
universally applicable method of determining the existence of an entitlement in the
absence of a CLCS recommendation. Some methods still pay attention to the existence
of a physical natural prolongation and to supportive geological and geomorphological
data, which is consistent with Article 76 and CLCS recommendations, while others
simply rely on the existence of a legal agreement, which is a questionable approach. It
might be concluded that, from a scientific perspective, natural prolongation still plays a
crucial role whereas, from a legal perspective, it retains only a symbolic role.

This begs the question: why has there been a divergence in jurisprudence and
practice? States’ entitlements to different maritime areas derive from the same axiom

95 ibid para 87.
96 ibid para 88.
97 M Lando, ‘Delimiting the Continental Shelf beyond 200 Nautical Miles at the International Court of

Justice: The Nicaragua v Colombia Cases’ (2017) 16 ChineseJIL 137, 153.
98 Mauritius/Maldives (n 59) para 377.
99 The unique situation of Bay of Bengal had been recognised in Third United Nations Conference on the

Law of the Sea, ‘Final Act’ (27 October 1982) UN Doc A/CONF.62/121, 149.
100 For instance, the CLCS Recommendations to the Cook Islands (n 65).
101 Y Tanaka, Predictability and Flexibility in the Law of Maritime Delimitation (2nd edn, Hart Publishing

2019) 177.
102 North Sea Continental Shelf Cases (n 3) para 96.
103 ibid.
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of international law: the land dominates the sea.102 As ‘the land is the legal source of the
power which a State may exercise over territorial extensions to seaward’,103 continental
shelf rights are considered to be ‘legally both an emanation from and an automatic
adjunct of the territorial sovereignty of the coastal State’.104 The connection between the
landmass of a coastal State and its right to the continental shelf has been strengthened
through ‘the projection of the coasts or the coastal fronts’105 since coastal projections
generate maritime claims in the seaward direction. The axiom has thus developed into:
‘the land dominates the sea through “closeness”’,106 which is reflected in the provisions
ofUNCLOSwhich provide that the breadth of eachmaritime zone ismeasured from the
baselines.107

The principle of natural prolongation and the distance criterion as being the legal
basis of the continental shelf consequently both derived from this axiom. It thus seems
rational for judicial bodies to trace back to the most fundamental principle that
authorises maritime entitlements to States, namely ‘the land dominates the sea’,
when having difficulty in confirming an entitlement beyond 200 NM based upon
natural prolongation.108 This might explain why alternative methods are adopted
and why supplementary elements, such as coastal projections, are considered.
Furthermore, the emphasis on the ‘closeness’ can explain the precedence given to the
legal entitlement to the continental shelf within 200 NM over that beyond 200 NM.
However, being located further from the coast does not preclude entitlement to the
extended continental shelf. Natural prolongation can facilitate such entitlement based
on the actual geological and morphological continuity of the seabed and subsoil from
the land territory to the outer edge of the continental margin, the existence of which is
not required for the inner continental shelf. The definition contained in Article 76(1)109

indicates that the extended continental shelf is of equal status to the inner continental
shelf, but the conclusion reached by the ICJ in Nicaragua v Colombia (2023) conflicts
with this, implying that the inner continental shelf is of greater importance.

104 Aegean Sea Continental Shelf (Greece v Turkey) (Judgment) [1978] ICJ Rep 3, para 86.
105 Maritime Delimitation in the Black Sea (Romania v Ukraine) (Judgment) [2009] ICJ Rep 61, paras

77, 99. See also Libyan Arab Jamahiriya/Malta (n 6) paras 27, 61; Continental Shelf (Tunisia/Libyan Arab
Jamahiriya) (Judgment) [1982] ICJ Rep 18, para 73.

106 NM Antunes and VB Weinberg, ‘Entitlement to Maritime Zones and Their Delimitation: In the
Doldrums of Uncertainty and Unpredictability’ in AG Oude Elferink, T Henriksen and SV Busch (eds),
Maritime Boundary Delimitation: The Case Law Is It Consistent and Predictable? (CUP 2018) 62, 66. This
axiom is also reflected in AJ García-Carriazo, ‘A Flexible Approach to Reach an Equitable Solution: The
Application of Principles to the Delimitation of the Continental Shelf’ (2024) 103 ILS 512, 516; YE Acikgonul
and ER Lucas, ‘Developments in Maritime Delimitation Law over the Last Decade: Emerging Principles in
Modern Case Law’ (2019) 57 CanYBIL 156, 168.

107 UNCLOS (n 1) arts 3, 33, 57, 76.
108 It should be mentioned here that this difficulty is not caused by the principle of natural prolongation,

but is due to the judicial bodies’ incapability (in most situations) of assessing the scientific evidence on the
existence of a natural prolongation.

109 UNCLOS (n 1) art 76(1): ‘The continental shelf of a coastal State comprises the seabed and subsoil of
the submarine areas that extend beyond its territorial sea throughout the natural prolongation of its land
territory to the outer edge of the continental margin, or to a distance of 200 nautical miles from the baselines
from which the breadth of the territorial sea is measured where the outer edge of the continental margin does
not extend up to that distance.’
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This leads to a second question: how can an overlap be found to exist in the absence
of an enquiry into substantive geological and morphological evidence supporting it?
Here, the notion of adjacency appears to offer an explanation. For States with adjacent
coasts, it is likely that the projections of the adjacent coasts overlap, including
the continental shelf within and beyond 200 NM. When reviewing the CLCS
recommendations which have been issued in relation to the four joint submissions,
all of them concern States with adjacent coasts.110 States’ natural prolongations extend
in the same direction with the seaward projections from baselines and, more
importantly, parts of their natural prolongations overlap. Therefore, for adjacent
States, this factual ‘adjacency’ makes it highly likely that parts of their extended
continental shelves overlap with those of their neighbouring States. This might
explain why judicial bodies have proceeded to delimit the extended continental shelf
between adjacent States.

4. Subordinating delimitation of the continental shelf beyond 200 NM to that
within 200 NM

Given the limitations to the application of natural prolongation as a determining factor
and the detachment of geological prolongation from the legal concept of the continental
shelf, this section examines how judicial bodies proceed to delimit the continental shelf
beyond 200 NM under such circumstances. In contrast to the varying approaches
adopted in the entitlement phase, the selection and application of delimitationmethods
beyond 200NMappear fairly consistent. It can be inferred from judicial practice that, by
relying upon the concept of a single continental shelf, the delimitation method used for
the continental shelf beyond 200NM remains the same as that used within 200NM, and
the delimitation line beyond 200 NM is merely a seaward extension of the line used
within 200 NM.

4.1. The current approach adopted in judicial practice

In the four delimitation cases that have arisen in the past two decades, courts and
tribunals have found it appropriate to extend seawards the delimitation line between

110 So far the CLCS has issued 44 recommendations in total, and only four of them have been issued in
relation to joint submissions made by coastal States. For the joint submissions to the CLCS, see ‘Summary of
Recommendations of the Commission on the Limits of theContinental Shelf in regard to the Joint Submission
made by France, Ireland, Spain and the United Kingdom of Great Britain and Northern Ireland in respect of
the Area of the Celtic Sea and the Bay of Biscay on 19 May 2006’ (24 March 2009); ‘Summary of
Recommendations of the Commission on the Limits of the Continental Shelf in regard to the Joint
Submission made by Mauritius and Seychelles concerning the Mascarene Plateau on 1 December 2008’
(30 March 2011); ‘Summary of Recommendations of the Commission on the Limits of the Continental Shelf
in regard to the Joint Submission made by the Federated States of Micronesia, Papua New Guinea and the
Solomon Islands concerning the Ontong Java Plateau on 5 May 2009’ (17 March 2017); ‘Summary of
Recommendations of the Commission on the Limits of the Continental Shelf in regard to the Partial Joint
Submissionmade by the French Republic and the Republic of South Africa in respect of the Area of the Crozet
Archipelago and the Prince Edward Islands on 6 May 2009’ (7 March 2023).

111 The judicial practice has been really limited on this issue and so far only four cases have been heard:
Bangladesh/Myanmar (n 4) para 462; Bangladesh v India (n 70) para 465; Ghana/Côte d’Ivoire (n 27) paras
526–527; Somalia v Kenya (n 73) para 195.
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adjacent States for the exclusive economic zone (EEZ) and the continental shelf
within 200 NM in order to delimit the continental shelf beyond 200 NM.111 For
instance, in 2012 ITLOS decided in Bay of Bengal (Bangladesh/Myanmar) that ‘the
adjusted equidistance line delimiting both the exclusive economic zone and the
continental shelf within 200 NM … continues in the same direction beyond
the 200 NM limit of Bangladesh until it reaches the area where the rights of third
States may be affected’.112

This seaward extension was justified based on the concept of a single continental
shelf, an idea implicit in Articles 76, 77 and 83 UNCLOS, which make no distinction
between the inner and extended shelf. This was noted by ITLOS, which observed that
these provisions refer to the continental shelf ‘in its entirety without any distinction
being made between the shelf within 200 NM and the shelf beyond that limit’.113 The
concept of a single continental shelf was first articulated by the arbitral tribunal in 2006
in the Barbados v Trinidad and Tobago case. It stated: ‘in any event there is in law only a
single “continental shelf” rather than an inner continental shelf and a separate extended
or outer continental shelf’.114 This was intended to confirm the jurisdiction concerning
‘the delimitation of the maritime boundary in relation to that part of the continental
shelf extending beyond 200 NM’.115

This concept was later used to support the idea that the delimitation method for the
continental shelf beyond 200 NM should remain the same as that within 200 NM. For
example, the arbitral tribunal in Bay of Bengal (Bangladesh v India) in 2014 said that,
because there is only a single continental shelf, ‘the appropriate method for delimiting
the continental shelf remains the same, irrespective of whether the area to be delimited
lies within or beyond 200 NM’.116 In 2017 the Special Chamber in the Ghana/Côte
d’Ivoire case also considered it ‘inappropriate to make a distinction between the
continental shelf within and beyond 200 nm as far as the delimitation methodology
is concerned’.117

By emphasising the uniformity of the continental shelf and not differentiating
between the continental shelf within 200 NM and that beyond 200 NM, judicial
bodies have thus been able to justify the application of the equidistance/relevant
circumstances method to delimit the continental shelf beyond 200 NM, i.e. the
standard approach used to delimit the continental shelf (and EEZ) to achieve an
equitable result. First a line is drawn using the equidistance principle, which is then
adjusted as necessary to account for relevant circumstances which might render that
line inequitable, e.g. coastal length disparities, shape of the coastline, presence of islands
etc.118 In Black Sea (Romania v Ukraine) in 2009, the ICJ added a third stage to test the
adjusted line to ensure the result is not grossly disproportionate to the relative lengths of

112 Bangladesh/Myanmar (n 4) para 462.
113 ibid para 361.
114 Maritime Boundary Arbitration (Barbados v the Republic of Trinidad and Tobago) PCACase No 2004-

02, Award (2006) para 213.
115 ibid para 217.
116 Bangladesh v India (n 70) para 465.
117 Ghana/Côte d’Ivoire (n 27) para 526.
118 Libyan Arab Jamahiriya/Malta (n 6).
119 Romania v Ukraine (n 105).
120 UNCLOS (n 1) art 83(1).
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the parties’ coasts and that it achieves an equitable outcome.119 It is indeed true that the
delimitations of the continental shelf both within and beyond 200 NM pursue the same
goal, which is to achieve an equitable solution.120

The application of the equidistance method has been further legitimised by the
judicial ‘redefinition’ of natural prolongation. As analysed in Section 3, natural
prolongation is no longer considered to be an exclusive basis for entitlement, and the
natural boundary derived from geological and geophysical prolongation is no longer
being applied in the delimitation beyond 200 NM,121 thus detaching natural
prolongation from the continental shelf beyond 200 NM. This detachment allows
judicial bodies to transform the geological and geomorphological continental shelf
beyond 200 NM into a featureless legal unit.122 In such circumstances, it is easy for
courts and tribunals to extend the delimitation line beyond 200 NM, and thus
subordinate the delimitation of the continental shelf beyond 200 NM to that
within 200 NM.

4.2. Reflections on the equidistance/relevant circumstances approach

The application of the equidistance/relevant circumstances method to the delimitation
of the extended continental shelf is clearly entrenched in judicial practice. Themethod is
‘based on objective, geographical criteria, while at the same time taking into account any
relevant circumstances bearing on the equitableness of the maritime boundary’.123 This
method has been gradually developed through international jurisprudence124 and has
been adopted in the majority of delimitation cases.125

There are two reasons why thismethod is considered themost suitable for delimiting
maritime areas within 200 NM. The first reason is its ability to achieve an equitable
solution, as evidenced in a number of past cases.126 As prescribed in Articles 74 and
83 UNCLOS, reaching an equitable solution is the core goal of every delimitation of the

119 Romania v Ukraine (n 105).
120 UNCLOS (n 1) art 83(1).
121 DW Bowett, ‘The Arbitration between the United Kingdom and France concerning the Continental

Shelf Boundary in the English Channel and South-western Approaches’ (1978) 49 BYIL 1, 15.
122 J Lilje-Jensen and M Thamsborg, ‘The Role of Natural Prolongation in Relation to Shelf Delimitation

beyond 200 Nautical Miles’ (1995) 64 NordicJIL 619, 629.
123 Somalia v Kenya (n 73) para 128.
124 ibid paras 122, 128; Bangladesh/Myanmar (n 4) para 238.
125 Ghana/Côte d’Ivoire (n 27) paras 284, 289; Bangladesh/Myanmar (n 4) paras 238. It should be noted

that, in a minority of cases, courts and tribunals have not applied the equidistance/relevant circumstances
method but, rather, have adopted the angle-bisector method or the perpendicular method instead. For
instance, see Tunisia/Libyan Arab Jamahiriya (n 105) [1982] ICJ Rep 18; Delimitation of the Maritime
Boundary in the Gulf of Maine Area (Canada/United States of America) (Judgment) [1984] ICJ Rep 246;
Delimitation of the Maritime Boundary between Guinea and Guinea-Bissau (Award) [1985] 89 RGDIP 484;
Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua v
Honduras) (Judgment) [2007] ICJ Rep 659.

126 For instance, see Romania v Ukraine (n 105) para 115; Maritime Dispute (Peru v Chile) (Judgment)
[2014] ICJ Rep 3, para 180;Maritime Delimitation in the Caribbean Sea and the Pacific Ocean (Costa Rica v
Nicaragua) and Land Boundary in the Northern Part of Isla Portillos (Costa Rica v Nicaragua) (Judgment)
[2018] ICJ Rep 139, para 135; Bangladesh/Myanmar (n 4) para 239; Bangladesh v India (n 70) para 346;
Ghana/Côte d’Ivoire (n 27) para 324.
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EEZ and the continental shelf. It has also been emphasised in delimitation cases that
‘the goal of achieving an equitable result must be the paramount consideration guiding
the action of the Tribunal’.127 The equidistance/relevant circumstances method is
considered capable of achieving this goal within 200 NM mainly because of its
connection to the basis of entitlement and the relationship between the continental
shelf and the EEZ within 200 NM.128 The second reason is that the application of the
equidistance/relevant circumstances method can ensure a degree of predictability,
transparency and consistency,129 which are also objectives to be strived for in the
maritime delimitation process.130 As a result, the equidistance/relevant circumstances
method has been recognised as being ‘the best combination between certainty and an
equitable result, as an expression of equity infra legem’.131

For the delimitation of the continental shelf beyond 200 NM, courts and tribunals
have continued to apply the equidistance/relevant circumstances method. The
justifications for this application are less evident, particularly given that its use is at
the expense of denying the unique geological and morphological characteristics of
natural prolongation and, consequently, the conflation of the continental shelf within
and beyond 200 NM. The application of the equidistance/relevant circumstances
method beyond 200 NM could have been more logically founded if such application
had been based on the detailed information of the outer limits of the continental shelf
recommended by the CLCS. Still, applying the same delimitation method within and
beyond 200 NMhas achieved the goals of consistency and predictability, even though it
has been done artificially. A question is raised here: if the delimitation method for the
extended continental shelf is applied by depriving it of its uniqueness, can this method
still achieve a substantive equitable solution or merely an abstract one? It might be
further argued that ‘the crystallization of equitable considerations bolsters consistency,
but that benefit comes at an underappreciated cost: the loss of equity itself’.132

Despite these considerations, it cannot be denied that the ICJ and other tribunals
have ‘had a major impact on the clarification of the principles and rules of
delimitation’,133 and have contributed to the development of the delimitation rule of
the continental shelf beyond 200 NM.

127 Bangladesh/Myanmar (n 4) para 235; Ghana/Côte d’Ivoire (n 27) para 281.
128 M Lando, Maritime Delimitation as a Judicial Process (CUP 2019) 104–28.
129 Tanaka (n 101) 467; CG Lathrop, ‘The Provisional Equidistance Line: Charting a Course between

Objectivity and Subjectivity?’ in Oude Elferink, Henriksen and Busch (n 106) 207, 208.
130 Libyan Arab Jamahiriya/Malta (n 6) para 45; Bangladesh v India (n 70) para 339; Ghana/Côte d’Ivoire

(n 27) para 281; Somalia v Kenya (n 73) para 128.
131 L Delabie, ‘The Role of Equity, Equitable Principles, and the Equitable Solution in Maritime

Delimitation’ in Oude Elferink, Henriksen and Busch (n 106) 159.
132 JC Daughton, ‘“Here [Should] Be Dragons”: Preserving Equity in Maritime Delimitation Disputes’

(2024) 33 Transnat’lL&ContempProbs 211, 213.
133 CJ Tams, ‘The Development of International Law by the International Court of Justice’ (Gaetano

Morelli Lectures Series, 2015) <https://crde.europeanpapers.eu/en/system/files/GMLS_2015_CJTams.pdf>;
V Lowe and A Tzanakopoulos, ‘The Development of the Law of the Sea by the International Court of Justice’
in CJ Tams and J Sloan (eds), The Development of International Law by the International Court of Justice
(OUP 2013) 193.
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5. The implications of these constraints

The constraints added to the continental shelf beyond 200 NM, both at the entitlement
level and in the delimitation process, will have broader implications. First, State claims
submitted to the CLCS will be invalid if they extend into another State’s inner continental
shelf. For instance, theRepublic ofKorea in 2012 sent a submission to theCLCS concerning
the outer limits of the continental shelf beyond 200NM in respect of the East China Sea.134

In 2013, it claimed that, as UNCLOS did not prioritise the distance criterion over natural
prolongation, Japan could not ‘use its entitlement based on the distance criterion to
negate Korea’s entitlement based on geomorphological considerations’.135 This
argument could no longer stand following the ICJ’s pronouncement in Nicaragua v
Colombia and, consequently, any claims of entitlement and to outer limits dependent
upon it also become invalid.

Since the extended continental shelf area claimed by the Republic of Korea also falls
within the Japan–Korea Joint Development Zone (JDZ),136 Korea’s interests in the JDZ
are also affected. As the JDZ serves as ‘a provisional arrangement to manage peacefully
the disputed continental shelf’,137 which expires in 2028, the unresolved delimitation of
the continental shelf is now a live issue. As the distance criterion has priority over
natural prolongation, it can be expected that a large part of the originally claimed
overlapping area will cease to overlap and instead will fall within the jurisdiction of
Japan. One possible modification is to narrow the JDZ by excluding the Republic of
Korea’s extended continental shelf area which intrudes upon Japan’s inner continental
shelf.138 Consequently, for the Republic of Korea and States with similar claims, the
constraint on the continental shelf beyond 200 NM is definitely to their disadvantage
both in respect of the delineation of the outer limits beyond 200 NM and in respect of
the delimitation of the continental shelf. If they were to submit their dispute to judicial
bodies for delimitation, the current claim of Korea which extends into the inner
continental shelf of Japan would be considered invalid on the basis of the rule in
Nicaragua v Colombia.Meanwhile, for States like Japan, their insistence on the distance
criterion and the continental shelf within 200 NM gives them an advantage, as even
without submitting the dispute to a judicial body, Japan could invoke the ICJ judgment
to justify its claim and nullify that part of Korea’s claim.

With respect to future dispute settlement proceedings, it can be expected that
international judicial bodies will follow the tendency to restrict the continental shelf
beyond 200 NM and give priority to the continental shelf within 200 NM. The
equidistance/relevant circumstances method will continue to be applied to the

134 ‘Partial Submission by the Republic of Korea to the Commission on the Limits of the Continental Shelf
Pursuant to Article 76, Paragraph 8 of the United Nations Convention on the Law of the Sea’ (26 December
2012).

135 CLCS, ‘Communication from the Republic of Korea’, Communication No MUN/022/13 (23 January
2013).

136 Agreement between Japan and the Republic of Korea concerning Joint Development of the Southern
Part of the Continental Shelf Adjacent to the Two Countries, 1978.

137 SK Kim, ‘The Uncertain Status of the Korea-Japan Joint Development Agreement of the Continental
Shelf and Its Prospects’ (2022) 7 Asia Pacific Journal of Ocean Law and Policy 197.

138 M Seta andVBecker-Weinberg, ‘WhatNext for Japan and the Republic of Korea in the East China Sea?
The Law of the Sea Perspective’ (2024) 103 ILS 641, 663.
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delimitation of the continental shelf beyond 200 NM between adjacent States. What
remains unclear is how judicial bodies will deal with the delimitation beyond 200 NM
between opposite States.139

As regards the work of the CLCS, it is highly likely that the CLCS will keep focusing
on examining the scientific attributes of the continental shelf and, at the same time,
implicitly accept new rules established by international judicial bodies. The priority
given to the distance criterion will not affect the evaluation of technical data and evidence
by the CLCS. It is the submitting States who will be affected by the divergent roles and
different interpretations of Article 76 between the CLCS and tribunals since they are
participants in both procedures. For instance, after receiving judgments in 2012 and
2014,140 in 2020 Bangladesh submitted a revised submission to the CLCS which
superseded its 2011 submission in its entirety.141 Bangladesh claimed that the amended
outer limits:

give effect to the Bangladesh/Myanmar Judgement by the ITLOS that delimits a maritime
boundary between Bangladesh and Myanmar including where it extends beyond 200 M
measured from the relevant territorial sea baselines, and the Bangladesh/India Award by the
Arbitral Tribunal, which delimits a maritime boundary between Bangladesh and India
including where it extends beyond 200 M measured from the relevant territorial sea
baselines.142

As judicial decisions are not a replacement for CLCS recommendations, Bangladesh still
needs to obtain a positive recommendation from the CLCS to confirm that its outer
limits are in conformity with Article 76, which is time-consuming and would now
appear to be somewhat redundant. A positive recommendation is more useful if it can
be issued prior to the delimitation process, as was the case with that of Ghana.

For the legal regime of the continental shelf, as priority has been given to the
distance criterion over natural prolongation, contrary to Article 76(1) UNCLOS the
continental shelf beyond 200 NM does not receive equal treatment to that within 200
NM. Considering the difference between the practice of judicial bodies and that of the
CLCS concerning Article 76, concerns remain that no consistent interpretation of
the legal regime of the continental shelf has been developed. There is a split between
the scientific aspect of the continental shelf focused on by the CLCS and the legal
aspect of the continental shelf favoured by judicial bodies. This division is clearly
unexpected and contrary to the definition contained in Article 76.

139 It is possible for overlapping entitlements to exist between States with both adjacent or opposite coasts.
The existence of an overlap between adjacent States is easier to identify, evenwithout CLCS recommendations,
but judicial bodies have to makemore effort to confirm there exists an actual overlap in relation to opposite
states. Judicial delimitation concerning the continental shelf beyond 200 NMhas thus far only been carried
out between adjacent States and no case between opposite States has been settled by judicial bodies (even
though some opposite States have submitted their disputes to judicial bodies, the latter have refused to
carry out delimitation). Thus there is no judicial practice to show how the matter may be dealt with in
relation to opposite States.

140 These refer to Bangladesh/Myanmar (n 4) and Bangladesh v India (n 70).
141 CLCS, ‘Amended Submission by People’s Republic of Bangladesh to the Commission on the Limits of

the Continental Shelf’ (2020).
142 ibid para 3.5.
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6. Conclusion

In recent years two restrictions on the continental shelf beyond 200NMhave developed
as a result of judicial practice. As regards the legal basis of entitlement, natural
prolongation has not been treated in the manner contemplated by the ICJ in the
North Sea Continental Shelf Cases or provided for in Article 76 UNCLOS. Following
the denial of natural prolongation as an independent basis of entitlement, judicial
bodies have not adopted a method that accords with UNCLOS but, rather, have chosen
to apply relatively liberal methodologies to confirm the existence of an extended
continental shelf. However, it should be borne in mind that, even when applying
these methods, judicial bodies have considered the possibility of the existence of
geological and geomorphological natural prolongation rather than completely
ignoring the scientific aspects embedded in the concept of the continental shelf. The
prioritising of the distance criterion over natural prolongation adds another level of
complexity to the issue. It should also be noted that a discrepancy has been created
between the interpretations by judicial bodies and those of the CLCS concerning natural
prolongation and the determination of the entitlement to the continental shelf beyond
200 NM.

The second restriction that has developed relates to the maritime delimitation of the
continental shelf beyond 200 NM, which no longer takes account of geological and
geomorphological aspects when drawing a delimitation line beyond 200 NM, and
further loses its independence by effectively collapsing into the method for
determining maritime boundaries within 200 NM.

This restrictive approach, which courts have adopted in relation to the continental
shelf beyond 200 NM, impacts not only coastal States’ delineation and delimitation
processes, but also the legal regime of the continental shelf itself. It seems that judicial
bodies interpret the continental shelf beyond 200 NM in a way that does not accurately
reflect Article 76 but, rather, in a way that is judicially convenient and seeks to guarantee
an equitable solution in the absence of recommendations from the CLCS.
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