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Abstract

The “folk” theory of democracy that typically justifies the administrative state cannot help
but lead to a discourse of constraint. If agency action is only legitimate when it mechan-
ically applies the will of the voters as transposed by Congress through statutes, then the
norms guiding that action will inevitably restrain agency discretion. As a result, attempts
to establish the democratic credentials of the administrative state ironically obstruct the
application of collective power. But this “folk” theory of democracy is bad theory. It is
empirically incredible and, alarmingly, facilitates dangerous populist politics. Political the-
ory instead suggests that a theory of democratic representation not only better explains
legislative outcomes, but also deprives demagogues and deregulatory partisans of the fic-
tions that prop up their agendas. After a brief survey of representative theory, this article
will demonstrate that a model of trustee representation adequately describes administra-
tion, reinforces its democratic credentials and constitutes a space for politics in shaping
the regulations that govern us all.

Scholars and jurists struggle to justify the policymaking power of the administrative
state. Their theories most often rest upon a transmission belt* conception of demo-
cratic legitimacy. Simple and superficially appealing, this conception holds that
democracy is vindicated by aggregating voter preferences through elections. The pop-
ular will is next transposed by members of Congress into statutes. Finally the popular
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will, now codified, is applied mechanically by administrative agencies who should, in
the words of Justice Kavanaugh, “fill in the details” using their technical expertise.’
Administration is to be a “machine without a mind”* that makes no value judgments.
Thus, the people’s will travels on the back of the franchise from voter to administrator
with, it is hoped, little disfiguration. Woodrow Wilson, for example, imagined
administration operating according to “nomothetic” law that would carry out the
orders of democracy’s “corporate, popular will.”> The nondelegation doctrine,
which holds that federal lawmaking power is held exclusively by Congress, also
makes use of the transmission belt model. If Congress delegates policymaking author-
ity to bureaucratic agents, it interrupts the seamless transit of the popular will from
voter to representative, from representative to statute, and, finally, from statute to
administrative mechanism.

Many political theorists have likewise failed, as Foucault observed, to cut off
the king’s head. Like conservative jurists, they remain skeptical of any policymak-
ing power that is not tied directly to the sovereign voters and their elected repre-
sentatives. “There is a persistent tendency,” notes political philosopher Joseph
Heath, “to imagine the state as a single vertically integrated hierarchy, in which
all major decisions are taken at the apex of power.”® This idea “leads to an over-
whelming emphasis on legislatures as the primary locus of public decision-
making.”” Agencies are supposed to be the sovereign’s Hobbesian “nerves and ten-
dons,” not a mind capable of judgment.® Indeed, many follow Weber and identify
democracy with “an imagined domain of rational deliberation, direct participation,
or public reason that stands apart from and steers machine-like administrative
structures.””

The transmission belt model leads to the conclusion that administration will
lack democratic legitimacy unless some very specific conditions obtain: that there
is a discernable popular will on a policy issue; that Congress accurately transcribes
this will in sufficient detail; and that agencies implement it mechanically and straight-
forwardly. One upshot is that theoretical and doctrinal work addressing administra-
tive legitimacy is often oriented around constraint: it asks how one might force the
bureaucratic behemoth into its proper placement on the transmission belt. Some
scholarship suggests methods that restrain the human beings tending the administra-
tive apparatus when they might otherwise be tempted to use its powers for their own

3Gundy v. United States, 139 S. Ct. 2116, 2136 (2019 (Gorsuch, J., dissenting).

*Quim Brugué & Raquel Gallego, A Democratic Public Administration?, 5 Pus. MGMT. Rev. 425, 426
(2003); Pierre RoSANVALLON, GooD GOVERNMENT: DEMOCRACY BEYOND ELECTIONS 26 (Malcolm DeBevoise
trans., 2018).

SWoodrow Wilson, The Study of Administration, 2 PoL. Sc1. Q. 197, 212 (1887).

6IOSEPH HEeaTH, THE MACHINERY OF GOVERNMENT: PUBLIC ADMINISTRATION AND THE LIBERAL STATE 17 (2020).

Ibid.; see also Eric A. POSNER & ADRIAN VERMEULE, THE EXECUTIVE UNBOUND: AFTER THE MADISONIAN
RepusLic 8 (2010). Posner and Vermuele 2011, 8; Beau J. Baumann, Americana Administrative Law, 111
Geo. L.J. 465, 471-73 (2023).

8CHiARA CORDELLI, THE PRIVATIZED STATE 85 (2020).

9StEvEN KreN, THE WORK OF PoLITICS: MAKING A DEMOCRATIC WELFARE STATE 172 (2020). See also
BERNARDO ZACKA, WHEN THE STATE MEETS THE STREET: PUBLIC SERVICE AND MORAL AGENCY 23 (2017) (observ-
ing that “‘street-level bureaucrat[s]” ... belong to both the ‘Left hand’ of the state, the one that delivers social
services, and to the ‘Right hand,” [of the state,] which enforces order and economic discipline”).
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purposes.'® Others address how best to get administrators to stick to their statutory
mandates and how those mandates ought to be interpreted—and by whom."'
Some scholarship even abandons the democratic justification of administrative
power altogether. It concentrates instead on how to best reign in this inevitable,
but normatively problematic, feature of the state. Conceding that administration
will invariably make value-laden policy choices outside those contemplated by
Congress, they will talk about how to temper administrative discretion by applying
liberal'* or fiduciary'® norms that courts might enforce. These scholars resign them-
selves to the expertocracy of administration, coldly comforted with an assurance that
it might, at the very least, avoid violating liberal or fiduciary values.

Yet, when we see administration as a democratic embarrassment, we kneecap the
project of collective governance. When the administrators tasked with protecting the
environment and safeguarding public welfare dare reach beyond the clear, unambiguous
meaning of an implementing statute, when they make judgments that cannot be derived
directly from some tiny piece of codified text, they find themselves apologizing for their
existence. Boxed in by the transmission belt theory, they must concede that their
actions are undemocratic, but are nevertheless justified by necessity or pragmatism.

To be sure, if administrative decision-making power is not subject to any kind of
democratic constraint, we will be shaken by the bureaucratic nightmares envisioned
by theorists from Weber to Foucault to Habermas.'* Our anxieties about “technoc-
racy, the relentless conquest of instrumental rationality, and roads to future serfdom
and despotism”'” are not unfounded. Fortunately, the transmission belt model is not
the only way to incorporate popular participation into administration.

In the following sections, I will demonstrate that the transmission belt model fails
to provide a solid foundation for democratic legitimacy, let alone the legitimacy of the
administrative state. Namely, it relies upon a conception of popular sovereignty that
takes literally several fictions: first, that the people have an identifiable “will”; and sec-
ond, that this will can be applied regularly and without controversy by administrators
as they interpret and execute the law. As a result, critics of administration often
ascribe to congressional lawmaking more democratic credentials than it deserves.
But this failure does not mean that administration is doomed to democratic exile.
Instead, like many other contemporary lawmaking institutions, it benefits from the

1OE.g., WIiLLIAM NISKANEN, BUREAUCRACY AND REPRESENTATIVE GOVERNMENT (1971).

11E.g., Robert E. Goodin, Welfare, Rights and Discretion, 6 Oxrorp J. LEG. Stup. 232, 250-53 (1986);
Thomas Christiano, Democracy and Bureaucracy, 71 PHIL. & PHENOMENOLOGICAL RscH. 211 (2005)

'2E.g., Health, supra note 6; Cordelli, supra note 8.

Eg, Evan J. Criddle, Fiduciary Administration: Rethinking Popular Representation in Agency
Rulemaking, 88 Tex. L. Rev. 441 (2010).

14II'JRGEN HaBerMAS, THE STRUCTURAL TRANSFORMATION OF THE PUBLIC SPHERE: AN INQUIRY INTO A CATEGORY
oF BourGeois Sociery 233-35 (Thomas Burger & Frederick Lawrence trans., 1989) (1962) [hereinafter
HagerMas (1962)]; Max WEBER, THE PROTESTANT ETHIC AND THE SPIRIT OF CAPITALISM 34-38 (Talcott
Parsons trans., 2005) (1930). See also Max WEBER, ECONOMY AND SOCIETY: AN OUTLINE OF INTERPRETIVE
Sociorogy (Guenther Roth & Claus Wittich eds., 1978) (1968) [hereinafter WEBER (1968)] (describing
how economics, politics, and social interaction shape society); JURGEN HABERMAS, LEGITIMATION CRIsIS
101-02 (Thomas McCarthy trans., 1975) (1973) [hereinafter HaBermas (1973)] (discussing the difficulties
of legitimacy and governance faced by contemporary societies).

SWitLiam J. Novak, NEw DEMOCRACY: THE CREATION OF THE MODERN AMERICAN STATE 233 (2022).
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democratic legitimacy derived from political representation. Accordingly, after briefly
surveying a few models of democratic representation, I will make the case that the
trustee model of democratic political representation provides a convincing standard
by which to measure the democratic credentials of the administrative state. The article
concludes by showing how some superficially undemocratic moves by agencies might
indeed claim democratic legitimacy.

The transmission belt model relies upon a problematic organ-body conception of
popular sovereignty: that there is a “people” with a “will” that can be captured in
the statutes granting authority to agencies. The model posits that elected political rep-
resentatives’ statutory control over agencies lends agencies democratic legitimacy
because “agency policy decisions ... will presumably reflect the will of the people
and achieve the consent of the governed.”'® This hierarchical conception of legitimate
authority is an upshot of democratic legal positivism. If natural law or some other
transcendental norm is not to govern, then polities are left only with the commands
of their sovelreign.17 In a democracy, where kratos (power) is vested in the démos, that
sovereign is the people itself.

The idea that the popular will is “transmitted” from démos to agency relies on sev-
eral cascading fictions. First, that “the people” has a will; second, that Congress
will reproduce this will; third, that Congress accurately transcribes it into statutes;
and fourth, that agency officials straightforwardly apply it in their rulemaking and
adjudications. Holding to these fictions requires acceptance of various implausible
premises. For example, Congress—a collective body of diverse human beings—has
no “intent,” at least as it may be understood as some kind of psychological state
unique to human individuals.'"® As a result, courts reach to a variety of interpretive
and substantive canons'’ to lend it anthropomorphized motivations. The major
questions doctrine is one example: it ascribes to Congress an intention not to delegate
policy-making power over questions of major social and economic importance.*’
To be sure, there may be good reason to act as if Congress has such an intention,
but that reason, under the transmission belt model, has to be because it somehow

1%Glen Staszewski, Political Reasons, Deliberative Democracy, and Administrative Law, 97 Iowa L. Rev.
849, 856 (2012); see also Criddle, supra note 13, at 450; Industrial Union Department, AFL-CIO
v. American Petroleum Institute, 480 US 607, 685 (1980) (Rehnquist, J.)).

VKie, supra note 9, at 93 (citing Weber).

18Eg., Frank H. Easterbrook, What Does Legislative History Tell Us?, 66 CHL-KenT L. Rev. 441, 441
(1990) (given work in public choice, it is “misleading to speak of ‘the legislature’ as an entity with a
mind or purpose or intent”); cf. CHRISTIAN LisT & PHILIP PETTIT, GROUP AGENCY: THE POSSIBILITY, DESIGN,
AND StATUS OF CORPORATE AGENTS 59 (2011) (arguing, in contrast, that group agents like Congress can
have an intention that “supervenes” on the intentions of group members. They, however, distance them-
selves from the more organic conception of group (corporate) personality espoused by Maitland, Figgis,
Laski and other turn-of-the-century pluralists).

'“E.g., “original public meaning,” purposivisim, textualism, constitutional avoidance, the mischief theory,
efc.

*"Blake Emerson, Administrative Answers to Major Questions: On the Democratic Legitimacy of Agency
Statutory Interpretation, 102 MiNN. L. Rev. 2019. 2044 (2018).
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enables Congress to replicate the will of “the people.” Otherwise, it will be some out-
side rationale, not popular will, that shapes the law.

Legal scholars are familiar with the fictions used to attribute an intent to Congress
when it passes laws. They are also familiar with the fiction of agencies’ role as stat-
utory transcribers: administrators routinely make value-laden policy choices that can-
not be directly identified within statutory text.*' The Legal Realist insight that statutes
are indeterminate (or underdeterminate)** is well received. Legal scholars are less
familiar, however, with the fiction used to ascribe a will and an intent to “the people”
itself. They take it as a given, as A.V. Dicey did, that a legislature would “produce
coincidence between the wishes of the sovereign and the wishes of the subjects.”*’
For them, it is a matter of common sense: legislative primacy derives from legislators’
unique connection to the popular sovereign.”* The problem is that it comes with
some intractable empirical and normative challenges.

Empirically, it is absurd to believe that a country of hundreds of millions could
agree to anything, and certainly not so much that they can act as a unitary macro-
subject.”” As political science research confirms time and again, citizens have no
clear, identifiable policy preferences that are capable of aggregation into a coherent,
collective purpose. Hannah Pitkin, a seminal theorist of democratic representation,
noted decades ago that “a constituency is not a single unit with a ready-made will
or opinion on every topic; a representative cannot simply reflect what is not there
to be reflected.”®® Often, voters only come to have opinions and beliefs about policy
because representatives, activists, and other political entrepreneurs have won them
over. Many cast ballots based on party identification alone. Further, citizens remain
necessarily ignorant of most policy proposals and their consequences.”” They instead
rely entirely upon the judgment of lawmakers. Nowhere is this clearer than when
Congress considers policy that lobbyists and staff scribe in backroom offices.”® The
vote, moreover, is a coarse tool for conveying information about voter preferences;

21E.g., Id., 2074; HENRY S. RICHARDSON, DEMOCRATIC AUTONOMY: PUBLIC REASONING ABOUT THE ENDS OF
Poricy 116 (2002); Jerry L. MASHAW, REASONED ADMINISTRATION AND DEMOCRATIC LEGITIMACY: How
ADMINISTRATIVE Law SupPorTs DEMOCRATIC GOVERNMENT (2018); Klein, supra note 9.

228ee, e.g., Brian Leiter, Legal Realism and Legal Positivism Reconsidered, 111 Ernics 278, 295-96 (2001);
PosNER & VERMEULE, supra note 7, at 13-14; RoONALD DWORKIN, FREepOM’s Law: THE MORAL READING OF THE
AmEerIcAN ConsTITUTION 8-9 (1996); Christopher F. Zurn, Deliberative Democracy and Constitutional
Review, 21 L. & PHiL. 467, 478-79 (2002); THE FeperaLisT No. 37 (James Madison).

23A.V. DICEY, INTRODUCTION TO THE STUDY OF THE Law OF THE ConstiTUTION 81 (8th ed. 1915) (1885).

24E.g., Bryan Garsten, Representative Government and Popular Sovereignty, in POLITICAL REPRESENTATION
90, 90 (Ian Shapiro, Susan C. Stokes, Elisabeth Jean Wood & Alexander Kirschner eds., 2009).

25E.g., Criddle, supra note 13, at 457; HANNAH FENICHEL PITkIN, THE CONCEPT OF REPRESENTATION 215
(1967) 215; Andreas Kalyvas, Popular Sovereignty, Democracy, and the Constituent Power, 12
CONSTELLATIONS 223, 224 (2005); see generally JosepH A. SCHUMPETER, CAPITALISM, SOCIALISM AND
Democracy (Harper Perennial Modern Thought ed., 2008) (1942).

*¢Pitkin, supra note 25 at 147.

27Id., 215; JerFREY EDWARD GREEN, THE EYES OF THE PEOPLE: DEMOCRACY IN AN AGE OF SPECTATORSHIP 33
(2010); André Blais & Robert Young, Why Do People Vote? An Experiment in Rationality, 99 Pus.
Choice 39, 43 (1999); Martin A. Maldonado, Voter Apathy, in Encyciopepia oF U.S. CAMPAIGNS,
Erections, AND ELECTORAL BEHAVIOR 829-31 (Kenneth F. Warren ed., 2008); SCHUMPETER, supra note 25,
at 251; Jud Mathews, Minimally Democratic Administrative Law, 68 ApmIN. L. Rev. 605, 637 (2016).

*$MasHaw, supra note 21, at 170.
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survey answers change when questions are reworded.”” Both the President and
Congress claim electoral mandates. Yet both often disagree on policy. Whose views
should take precedence is not obvious.*

It is not clear, therefore, that lawmaking reflects the popular will and not the will of,
for example, elites and manipulators. Especially given the sophisticated surveillance,
targeted messaging, and misinformation applied by political actors, lawmaking out-
comes beg more questions than they answer.”' Yet, even if we concede that the political
process forms or informs voters” policy preferences, the problem remains. The popu-
lace is too diverse to achieve collectivized reason and consensus—and certainly not in
fine legislative detail.>> Everyone might agree, for example, that there should be free-
dom of speech. But because of the “inherently formal and indeterminate nature” of
principles like freedom, there will be many reasonable but inconsistent elaborations.>

Consequently, the principal-agent transmission belt model of popular sovereignty
is, as political theorists David Runciman and Ménica Brito Vieira®® describe it,
plainly inadequate to describe what is going on. Voters do not behave in a way
that makes them a plausible principal.”® Yet pretending that they do yields disquieting
implications. If anyone claims to have identified an intention that is shared by all, or
even just a majority, one is not terribly likely to conclude that we have achieved social
harmony. Rather, something more nefarious may be afoot. “The abstract idea of a
sovereign people,” notes political theorist Bryan Garsten, “[tends] to become concrete
in the form of demagogues claiming to rule in the name of the people.”® Attempts to
establish mimetic identity between representative and represented is not the realiza-
tion of democracy. Instead, as F.R. Ankersmit argues, it is an invitation to tyranny.’’
Closing the conceptual gap between ruler and ruled forecloses public contestation,

*°E.g. HEATH, supra note 6, at 64.

*Garsten, supra note 24, at 90; Bruce Ackerman, The New Separation of Powers, 113 Harv. L. Rev. 633,
656 (2000); MasHAw, supra note 21, at 170.

*1See generally RoErT L. GOODMAN, WORDS ON FIRE (2021).

32Monica Brito ViERa & DAvID RUNCIMAN, REPRESENTATION 138 (2008) 95; RiCHARD BELLAMY, POLITICAL
CONSTITUTIONALISM: A REPUBLICAN DEFENCE OF THE CONSTITUTIONALITY OF DEMOCRACY 54-55 (2007); JEREMY
WALDRON, LAW AND DISAGREEMENT 277 (1999).

33CORDELLI, supra note 8, at 57.

34Vieira, supra note 32, at 138.

**One response is to conclude that most lawmaking lacks democratic legitimacy. Rousseau argued that
laws should be simple, general, and obvious. Many conservative jurists—including Justice Gorsuch—might
agree. Voters are only able to consent, en masse, to these types of law. This outcome is not, however,
straightforwardly democratic. Where the state does not rule, powerful private actors will rule instead.
Brian Hutler & Anne Barnhill, SNAP Exclusions and the Role of Citizen Participation in Policy-Making,
38 Soc. PuiL. & PoL’y 266, 286-87 (2021). Further, if laws are vague and general, unelected judges will inev-
itably fill in the regulatory blanks. DaANIEL R. ERNST, TOCQUEVILLE’S NIGHTMARE: THE ADMINISTRATIVE STATE
EMERGES IN AMERICA 13 (2014); Novak, supra note 15. Moreover, legal complexity is a result of democratic
demands for market intervention. NorserTo Bossio, THE FuTURE OF DEMOCRACY 38 (Richard Bellamy ed.,
Roger Griffin trans., 1987) (1984); Brake EMERsON, THE PuBLIC’s Law: ORIGINS AND ARCHITECTURE OF
PROGRESSIVE DEMOCRACY (2019). In any event, it is notable that Rousseau himself leaned heavily on expert
government ministers that, like a travel agent, were to present legislation to the sovereign for approval.
Nadia Urbinati, Continuity and Rupture: The Power of Judgment in Democratic Representation, 12
CONSTELLATIONS 194, 207 (2005).

*Garsten, supra note 24, at 99.

37F R. ANKERSMIT, AESTHETIC Porrtics: PoLiticaL PHILOSOPHY BEYOND FACT AND VALUE 104 (1996).
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effaces social difference, and gives politicians an excuse to engage in a “relentless and
unchecked pursuit of their particular vision of the good.”*® The fiction of organ-body
popular sovereignty, if taken literally, therefore puts us “in the business of electing dic-
tators who can rule by decree while hiding behind ‘the will of the people.””® The idea
that the people can be accurately represented is simply a lie. “[L]ike all such political
lies, it [can] be maintained not only at the cost of truth but of blood as well.”°

As a result, whatever it is that Congress is doing, it does not, and should not pre-
tend to, literally translate the “will of the people” into law. The Schmittian temptation
to equate the leader with the people applies not only to chief executives, but also to
legislators. Much political theory accordingly assigns to legislative bodies a different
function. While the function assigned varies widely, each deploys some model of
democratic representation that preserves a space for legislators” independent thinking
and decision-making. For some, Congress should help resolve political conflict under
decision-making procedures that give all citizens equal respect and concern.*' For
others, it should serve as a deliberative, and deliberately counter-majoritarian, body
capable of identifying truths about what is in the general interest,*> not uncommonly
in a manner favorable to counterrevolutionary interests.*’

While many theorists would insist that the notion of popular sovereignty is a fic-
tion, some suggest it might be a useful one. If we act as if the sovereign was popular,
we might be encouraged to include those excluded from the political process and to
attend to the interests of all.** If popular means everyone, then everyone counts. The
dream of popular sovereignty is one where citizens all share a role in shaping the laws
that bind them by, for example, expanding the franchise and equalizing political
resources.*” Further, the obvious fictionality of the idea is itself useful. It emphasizes
the gap between the imaginary sovereign “people” and its real-life representatives.
As a result, a government grounded in the idea popular sovereignty stirs up perpetual
and interminable debates about who the people are, where their interests lie, and what
it is they actually want.*® Such debates don’t just motor democratic discourse; they also
ensure that any answer provided by any politician in power is always contingent. The
obvious fictionality of popular sovereignty therefore helps preserve for future electorates
access to collective decision-making. No one generation can credibly claim to reach the

*BMasuaw, supra note 21, at 11.

*1d.

YORuUNCIMAN & VIEIRA, supra note 32, at 43.

*'BeLLamy, supra note 32, at 4; Waldron, supra note 32.

“2See PrTKIN, supra note 25, at 195 (discussing Burke and The Federalist authors’ views on congressional
involvement and balancing popular interest); Glen Staszewski, Rejecting the Myth of Popular Sovereignty
and Applying an Agency Model to Direct Democracy, 56 VaND. L. Rev., 395, 398 (2003). Chief Justice
Roberts adopts this version in Seila Law, LLC v. Consumer Fin. Prot. Bureau, 140 S. Ct. 2183, 2203
(2020) (citing THE FepERALIST No. 70 (Alexander Hamilton)).

“*Franz Neumann, Types of Natural Law, in THE DEMOCRATIC AND THE AUTHORITARIAN STATE 69, 89
(Herbert Marcuse ed., 1957). See also Gundy v. United States, 139 S. Ct. 2116, 2133 (2019) (Gorsuch, J.,
dissenting) (discussing his theory of nondelegation); KLEIN, supra note 9, at 85 note 52 (summarizing
Weber’s relationship to the refeudalization thesis).

**CoroELL, supra note 8, at 139.

*“Ibid. at 138.

“SGarsten, supra note 24, at 104.
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final answer to a polity’s collective problems. Relatedly, if the place of sovereign power is
conceptually empty—because its occupant does not, in fact, exist—then any claim to
occupy it permanently is an undemocratic usurpation of power.47

In light of these normative and empirical problems, the transmission belt model
fails to legitimize administration. No matter how much the agency’s discretion is con-
strained, no matter how “intelligible” the principle imparted might be, citizens will
still experience regulation not as their own will, but instead as a rule imposed
upon them. Claiming otherwise is itself an invitation to tyranny because it forecloses
contestation: voters cannot complain because the agency is diligently filling in the
mundane details of their own orders. The democratic justification of the administra-
tive state, if there is any to be had, must lie elsewhere.

Fortunately, it can lie within a theory of democratic representation. Such a theory
explains not only why any collective governance, including statutory lawmaking,
can be democratic; it also demonstrates why the administrative state carries its own
democratic credentials. I suggest that the trustee model of political representation
provides a home for administration within representative democracy. The next sec-
tion, after roughly defining democratic political representation and several models
within it, offers a few justifications for this move.

The “folk” understanding of representation often mimics the unfortunate transmission
belt model.** The people, as principals, direct their agents, their elected representatives,
to do their bidding. Representatives transmit exogenous citizen preferences, the “bedrock
for social choice,” in a linear, bottom-up process that translates their preferences into
law.* As a result, it is the task of political institutions to minimize the “agency costs”
incurred when representatives disobey their orders—for example, through electoral sanc-
tions.”” When working properly, the individual human representative disappears,
drowned out by the loud transmission of public opinion into legal authority. Although
a significant amount of political science scholarship relies on this model,”" it, as explained
above, has both empirical and normative drawbacks. It does not—and cannot—describe
what is actually going on. If democracy requires perfect congruence between voter pref-
erence and law, no actually existing democracy can claim to be democratic.>*

It is time to jettison the folktale. As political theorist Bryan Gartsen explains, “The
impossibility of fully and completely representing the people’s will is integral to the

47CORDELLI, supra note 8, at 62.

*8Andrew Sabl, The Two Cultures of Democratic Theory: Responsiveness, Democratic Quality, and the
Empirical—Normative Divide, 13 PersPECTIVE ON PoLrtics 345 (2017).

“Lisa Disch, Toward a Mobilization Conception of Democratic Representation, 105 Am. PoL. Sci. Rev.
100, 101 (2011).

*Jane Mansbridge, Rethinking Representation, 97 Am. Por. Sci. Rev. 516 (2003).

>I1Sabl, supra note 48, at 346.

*’Ibid. at 347.
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concept of representation itself.”>> Although it provides a framework “for realizing
the democratic ideal of giving kratos to the démos, power to the people,””* represen-
tation is not an institutional shorthand used only because direct, unmediated democ-
racy is impracticable or otherwise undesirable.”> Unmediated rule, which perfectly
transcribes the “will of the people” into law, would indicate presence, not representa-
tion.”® Instead, political representation is best understood as rule explicitly under-
taken by and through mediators.

Although it does not promise that the will of the popular sovereign will govern,
this scheme of institutional mediation can promise that decisions will be made by
representatives acting in the name of all>’ rather than by someone imposing their per-
sonal judgments on everyone else. To accomplish this “omnilateral” orientation,’®
models of democratic political representation identify how citizens can participate
in decision-making in a way that helps to (1) maintain the normative priority of
the ruled over their rulers and (2) ensure that the ruled have some equally distributed
role to play in their own governance. Thus, representative systems are often assessed
according to how well they incorporate equal involvement in political decision-
making—a fundamental norm that Urbinati and Warren call “democratic auton-
omy.”” Representation vindicates democratic autonomy by allowing the otherwise
absent citizens to be present during decision-making in some sense—that is, to
have their interests considered evenhandedly, to have their authorization solicited
with equal vigor, to enjoy an equal chance to have their ex-post judgments registered,
and so on. For example, Runciman and Brito Vieira explain that citizens can be pre-
sent in lawmaking if they are able to object to what is being done by their rulers.*’
Representatives will decide in light of these possible objections, perhaps changing
their choices and their behavior as a result. Citizens thus attend legislative sessions
as specters to haunt the legislators.

There are many ways to accomplish citizen presence within the lawmaking pro-
cess. Representation accommodates substantial institutional creativity.”’ The menu

HGarsten, supra note 24, at 105.

>*Philip Pettit, Varieties of Public Representation, in PoLITicAL REPRESENTATION 61 (Ian Shapiro, Susan
C. Stokes, Elisabeth Jean Wood & Alexander S. Kirschner eds., 2009).

55Urbinati, supra note 35, at 196; PITKIN, supra note 25, at 191; Mansbridge, supra note 50, at 515; David
Plotke, Representation is Democracy, 4 CONSTELLATIONs 19 (1997); THE FeperaListT No. 52 (Alexander
Hamilton or James Madison).

56PITKIN, supra note 25, at 170; Garsten, supra note 24, at 105.

’CorbELLL, supra note 8, at 11, 67.

*Ibid. at 62.

*Nadia Urbinati & Mark E. Warren, The Concept of Representation in Contemporary Democratic
Theory, 11 AnN. Rev. Por. Sci. 387, 395 (2008).

6OSupm note 32; see also ANTHONY MICHAEL BERTELL, DEMOCRACY ADMINISTERED: How PusLic
ADMINISTRATION SHAPES REPRESENTATIVE GOVERNMENT 13 (2021). See generally Robert A. Dahl, Myth of the
Presidential Mandate, 105 PoL. Sci. Q. 355, 362-64 (1990). For a similar account, see Daniel E. Walters,
The Administrative Agon: A Democratic Theory for a Conflictual Regulatory State, 132 Yare LJ. 1, 37
(2022) (democratic values are best instantiated when citizens have an opportunity to resist political
settlement).

Ipaul Miller attributes this institutional flexibility to the capacious generalizability to the theory of rep-
resentation created by Thomas Hobbes. Paul B. Miller, Fiduciary Representation, in FIDUCIARY GOVERNMENT
36, 43-45 (Evan J. Criddle, Evan Fox-Decent, Andrew S. Gold, Sung Kim & Paul B. Miller eds., 2018).
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of techniques that can encourage citizen involvement and motivate lawmakers to take
their citizens’ interests seriously is capacious. As a result, political theorists use a vari-
ety of models to describe democratic political representation. A successful represen-
tative democracy will exhibit many of them, often in combination and with overlap.®*
Shrewd institutional design will mix, match, and commingle different models to max-
imize democratic autonomy.

First, there is the “congruence,” “mandate,” “compliance,” or “principal-agent”
model, which reproduces the transmission-belt theory addressed above. Sometimes,
the best way to incorporate some citizens’ presence is to treat them and their repre-
sentatives as principals and agents, their agency costs policed via electoral sanction.
Yet it involves the issues addressed above.

Most other models, in contrast, make good use of the autonomous judgment
deployed by representatives. Rather than deny representatives any independent
causal role in governance, these models accept it. They prove particularly useful
in circumstances where direct links between citizens and representatives, like reg-
ular voting, are difficult to operationalize. None of them, further, relies upon any
pre-existing social consensus or homogeneous “popular will” to lend legitimacy
to political decision-making. They also explain why the mere diversification of
leadership positions—whether on the bench, in the boardroom, in the presidential
cabinet, or in Congress—can be counted as a democratic improvement, all else
being equal.

Descriptive representation holds, roughly, that “someone like me will pursue my
interests.”®> Selected because of the characteristics they share with citizens (e.g.,
gender identity, religious beliefs, class, race, sexual orientation), descriptive repre-
sentatives are motivated by personal reasons, not by the possibility of electoral
sanction or constituent instruction. These representatives are left to decide how
their identities will express themselves in the lawmaking process. This model, how-
ever, has some drawbacks. It risks essentialism®* and obscures the fact that interests
can be endogenous to the political process rather than derived from exogenous
empirical characteristics such as racial identity. Finally, any decision-making
body that perfectly resembled the people would simply reproduce the people itself.
It would not, therefore, be representation at all. Accordingly, some judgment
must be exercised as to which people, which characteristics, and which interests
merit descriptive representation. Those judgments are far from obvious and
noncontroversial.

The gyroscopic model posits that citizens authorize representatives who can be
trusted, without oversight or sanction, to pursue goals that the voters find attractive.®”
Gyroscopic representatives, who reliably “spin on their own axes,” are understood as

“Mansbridge, supra note 50, at 515 (introducing several different forms of representation); Prrkin, supra
note 25, at 11-12 (likewise introducing several different conceptions of representation).

SRunciMaAN & VIEIRA, supra note 32, at 111-12 (“Representation by someone who is ‘one of us’ therefore
works as a kind of cognitive division of [labor].”); Clarissa Rile Hayward, Making Interest: On
Representation and Democratic Legitimacy, in PoLITICAL REPRESENTATION, 111, 114 (Ian Shapiro, Susan
C. Stokes, Elisabeth Jean Wood & Alexander S. Kirschner eds., 2009).

**Hayward, supra note 63, at 115.

®*Mansbridge, supra note 50, at 520.

https://doi.org/10.1017/51352325223000204 Published online by Cambridge University Press


https://doi.org/10.1017/S1352325223000204

324 Katharine Jackson

honestly motivated, skilled advocates who are therefore given discretion to deploy
their judgment as they see fit. To illustrate, Ohio voters concerned about commercial
exploitation might find representation in Massachusetts Senator Elizabeth Warren, a
banking and financial law expert with credible commitments to working-class and
consumer interests. The risks include (1) short-shrifting commercial interests and
(2) pleasing only a radical base of supporters.”® Gyroscopic representation works
best, therefore, in a system that draws representatives from many different viewpoints.

The trustee model of political representation, unlike the dyadic models described
above, has a tripartite structure. It is, as a result, a highly mediated form of rule. A
principal (party one) authorizes a trustee (party two) to act for a beneficiary
(party three). For example, a voter may authorize a representative to use their best
judgment while acting in the whole country’s interest. This model, unlike the others,
enables the representation of persons (both natural and fictitious) who cannot speak
and act for themselves.®” As a result, a trustee can, for example, be said to act for “the
people”—“the people” who cannot, normatively and empirically, act for themselves.
Arguably, all members of Congress are trustee representatives. They are elected
(authorized) by a particular geographic constituency yet make decisions that hold
for the entire country and do so in the form of laws that will hold for generations
to come.®®

The absent beneficiary is made present (represented) through an obligation on the
part of the trustee representative to act in its “best interests,” even when they conflict
with the wishes of the authorizer.”” Using some logical deduction, we might tenta-
tively hold that to act in someone’s “best interests” means to act carefully and with
the subjective belief that the action is in the beneficiary’s interest and is not, at the
very least, self-serving.”” Meanwhile, although the authorizing party can set the
terms and scope of the trustee’s authority, it retains no day-to-day control over
them. As a result, the trustee enjoys an ominous amount of autonomy’' when deter-
mining the beneficiary’s best interests.

Admittedly, many associate trustee representation with the paternalism of
Edmund Burke’? and James Madison.””> After all, it concedes to the trustee the
authority to make decisions on behalf of other human beings who are capable of
deciding for thesmelves. But we should not be so quick to jettison the model. The
autonomy granted a trustee representative can enhance democratic autonomy in a
few ways. First, trustee representatives can provide presence to citizens who cannot
speak and act for themselves. They can represent those not yet born, the disenfran-
chised, children, the incapacitated, and so on. Even if such voices cannot, as a matter
of physics or legal right, be present, they can nonetheless play a role in collective

Ibid., 522.

S7PrrkiN supra note 25, at 127-129.

8Compare this conception of Congressional representation from the principal-agent model, which may
yield constituency-specific benefits—that is, “pork” politics.

#Criddle, supra note 13, at 471.

°Ibid.

71See, e.g., JosepH EMMANUEL SievEs, PorticAL WRITINGS 13 (Michael Sonenscher, trans., 2003)

72PITKIN supra note 25, at 169.

73The FeperaLIsT No. 10 (James Madison).
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decision-making if someone speaks and acts for them. Trustee representatives can
also speak and act for those wrongfully shut out of the political process because of
economic and social inequalities. When political resources are stacked in a lopsided
manner, when the marginalized are so overburdened by the demands of ordinary
life that they cannot speak for themselves, only a trustee can give the marginalized
any (admittedly ventriloquized) voice at all.”* Similarly, when matters are too com-
plex for ordinary citizens to understand—Ilet alone form a viewpoint about—only a
trustee representative can act on their behalf.”> Of course, many would rather citi-
zens speak and act for themselves. But, in an imperfect and unequal world, the
trustee model is more democratically appealing than a model that prioritizes the
voices of those with outsized power, wealth, and influence. During collective
decision-making, a trustee can prevent the effacement of ordinary citizens and
their interests. Further, acts that a trustee representative might undertake in the
interest of disempowered beneficiaries might enable them to participate on their
own behalves in the future.”®

Moreover, the trustee model can, unlike other models of representation, provide an
answer to what is, according to Thomas Hobbes and Bernard Williams,”” the first
question of politics. The trustee’s duty to act in its beneficiary’s “best interests”
imposes on it a duty to establish some amount of security and safety. Although, as
explained below, a “best interests” determination is always contestable, it assuredly
includes this minimum. Yet it is not obvious that citizens always know which actions
might successfully stifle the outbreak of a deadly virus or defend against violent inva-
sion. Moreover, presuming that citizens do have such knowledge, it is not obvious
that citizens will possess sufficient collective capacity to act on it. Other models of
representation nevertheless suggest that leaders follow voters’ myopic preferences,
even if they are epistemically unsound or prioritize conflicting policy goals. In con-
trast, a trustee model lets experts be experts. This is not to argue that experts should
remain insulated from critique and contestation. Expert trustees’ claims to act in the
public interest, because both interpretive in nature and reliant upon imperfect knowl-
edge, should face and respond to the crucible of citizen objection.”® Facts will always
present with an Arendtian slipperiness;”” truth claims can always be challenged. But a
trustee does not need to apologize for “following the science.” Instead, it is probably a
trustee representative’s duty to do so.*’

74Ackerman, supra note 30, at 24; RUNCIMAN AND VIEIRA, supra note 32, at 163. This argument reflects
Federalists’ counterintuitive point that by limiting the type of and number of individuals who might
serve as representatives (here, that such representatives act as good faith, loyal and diligent fiduciaries of
the public) could expand the means by which the people could be represented as a whole. See
RunciMaN & VIEIRA, supra note 30, at 40. It also resonates with Burke’s idea of “virtual” representation,
whereby representatives act on behalf of the disenfranchised.

7>See Criddle, supra note 13, at 471.

76KEvIN OLSON, REFLEXIVE DEMOCRACY: PoLITICAL EQUALITY AND THE WELFARE STATE 108, 122 (2006).

77 BERNARD WIiLLIAMS, IN THE BEGINNING wWAS THE DEED: REALISM AND MORALISM IN POLITICAL ARGUMENT 3
(Geoffrey Hawthorn ed., 2005) (“the ‘first’ political question is posed in Hobbesian terms as the securing
of order, protection, safety, trust, and the conditions of cooperation.”)

7SRUNCIMAN & VIERA, supra note 32, at 101.

7’Hannah Arendt, Truth and Politics, NEw YORKER, Feb. 25, 1967, at 49.

SOMasHaw, supra note 21, at 60.
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Recently, representation has taken a constructivist turn.®' Important scholars have
now abandoned the idea that voters come to politics with ready-made preferences
and interests. Instead, voters” opinions are the result of successful appeals made by
representatives. Representation is not a spatial concept, “re-presenting” voters located
in geographical districts through appointed agents located in a governing body.
Instead, representation is better understood as a communicative process whereby rep-
resentatives call the represented into being by making claims that are accepted as rep-
resentative by an audience. Emphasizing the tutelary aspect of democratic
discourse,®” a representative’s claim to represent a constituency is considered success-
tul if it is taken up by them by signaling their approval with a vote, a campaign con-
tribution, and so on. Laudably, constructivists do not rely on organ-body sovereignty
or the existence of a people with exogenous preferences or objective interests that a
democracy should translate into law. Moreover, all theories of representation must
involve some amount of interest construction as representatives predict how voters
might respond to policies and craft their public appeals to secure citizens’ support.
In particular, the trustee model, which counts on trustees to “interpret the group’s
interest, and in doing so put forth a claim to be representing it,”®* has constructivist
traits.

Unfortunately, though, constructivist theories lead one to a normative dead-end.**
Either they are too relativist or they are too rationalist.*” They provide no way to dis-
tinguish successful manipulation from ordinary representation without also relying
on standards of judgment that are perfectionist—viz, whether a voter’s decision to
take up the representative’s claim is rationally correct or made only after fulfilling cer-
tain deliberative desiderata.

If successfully implemented, models of democratic representation lend legitimacy
to the outcome of representatives’ decision-making. These outcomes, including
legislation, will be authoritative because they are the result of processes that vindicate
democratic autonomy: their creation involves citizens in some way and in a manner
that prioritizes them (including their preferences and interests), not the lawmakers.
Such outcomes deserve our respect to the extent that they are the expression of dem-
ocratic autonomy. As a result, there is good democratic reason to treat congressional

81See, e.g., Michael Saward, The Representative Claim, 5 CONTEMP. PoL. THEORY 297, 309-10 (2006); Lisa
Disch, The “Constructivist Turn” in Democratic Representation: A Normative Dead-End?, 22 CONSTELLATIONS
487, 488 (2015); Andrew Rehfeld, Towards a General Theory of Political Representation, 68 J. PoL. 1, 2
(2006).

82E.g., Rehfeld, supra note 81, at 13-17. See also RUNCIMAN & VIEIRA, supra note 32, at 101 (describing
that the political trustee representation mimics constructivist accounts: groups “rely on their representatives
... [to] interpret the group’s interest, and in so doing put forth a claim to be representing it. This claim, by
its very interpretative nature, is open to be challenged by rival claims of different representatives”).

BRuncIMAN & VIEIRA, supra note 32, at 101.

84Disch, supra note 82, at 493.

%Monica Brito Vieira, Introduction, in RECLAIMING REPRESENTATION: CONTEMPORARY ADVANCES IN THE
THEORY OF POLITICAL REPRESENTATION 1, 15 (Monica B. Vieira ed., 2017).
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lawmaking as authoritative. Regular elections, a near-universal franchise right, protec-
tions for free speech, and an increasingly diverse legislature lend it democratic
credentials.

But congressional lawmaking is not democratically legitimate merely because it is
congressional; it is legitimate because the procedures that yield legislation reflect dem-
ocratic autonomy. Accordingly, federal statutes may be more or less justified depend-
ing on how well their procedures perform. If representative processes are skewed,
legislation is accordingly less democratic and less justified. For example, legislation
carries less democratic weight if large portions of the démos are excluded from par-
ticipation due to onerous voting requirements and extensive gerrymandering.
Legislation will carry less democratic weight if corruption or supermajority rules per-
suade lawmakers to regularly prioritize a favored elite at the expense of others’ equal
claims for attention.

Moreover, since Congress holds no monopoly on representative institutions,
the outcomes of other decision-making procedures likewise carry democratic
weight. Indeed, representative systems explicitly discard the “formalist vestiges
of prerogative, sovereignty, and even lordship ... framed primarily around juristic
conceptions of delegation, the separation of powers, the rule of law, and constitu-
tional limitations.”*® Rather than locating power in a specific body, democratic
representation permits the proliferation of rulemaking settings. State and local leg-
islatures certainly enjoy democratic legitimacy. The processes used to select
policy-setting executive leaders and judges may also respect democratic autonomy.
If the standard is democratic legitimacy rather than constitutional formalism,
Congress deserves primacy only if no other institution better instantiates demo-
cratic autonomy.

Moreover, if other representative institutions contribute to or elaborate upon its
decisions, Congress’s democratic credentials might grow even more authoritative.
Congressional lawmaking in isolation does not maximize the amount of democratic
autonomy that citizens might enjoy. Congress is but one (important) part of a rep-
resentative system that includes both formal and informal representative processes
occurring within and between multiple institutions.*” Bicameralism and presentment,
for example, weave together three different representative institutions in the creation
of statutes. The result, one hopes, is a greater level of democratic autonomy than each
would yield on its own. These statutes prompt further representative processes—for
example, implementation at the state level through local representatives; appointment
of reviewing judges; interpretation by chief executives; and, as explained below, elab-
oration within agencies. Meanwhile, many rest upon both formal and informal rep-
resentative processes involved in the selection of intra-party candidates and policies.
Each step in the life of a statute, from drafting to enforcement, provides an opportu-
nity to enhance its democratic credentials. Thus, to the extent that there is any kind of
popular macro-agent, it is not an organic popular sovereign, an identifiable group
person with a will of its own. It is instead the ongoing and immanent production

8 Novak, supra note 15, at 220.
87CorpELLI, supra note 8, at 199; see generally Filipe Rey, The Representative System, 26 CRIT. REV. OF INT’L
SociaL & PorrricaL PHiL. 831 (2020).
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of decisions made through representative processes that help vindicate the norm of
democratic autonomy.*®

Of course, those holding to a rigorous (idolatrous?)® separation of powers doc-
trine and a strict interpretation of the Vesting Clause”® will reject this intersection
and accumulation of representative practices. But they can do so only at great cost.
They must select from a set of undesirable conclusions. First, they could concede
that Congress, although the only legitimate lawmaking power, may not be as demo-
cratic as one might like. Second, they could insist that Congress is maximally demo-
cratic, but only by adopting the unfortunate transmission belt model. This is the only
model that attributes to Congress the power to speak full-throated with the “voice of
the people.” Finally, they might prioritize the text of the Constitution (as they under-
stand it) over democratic autonomy. This means that they must either (1) adopt a
vulgar democratic legal positivism that prioritizes decisions made hundreds of
years ago over those made in the present or (2) value the rights protected by consti-
tutional constraints (like the separation of powers) over democracy itself.

Accordingly, representation can lend democratic legitimacy to all kinds of public
decision-making, not just the laws passed by Congress—including actions taken by
administrative agencies. There are a few reasons why this move makes sense.
Administrators are part of a state conceived as separate from citizens, and the
work they do is, at least notionally, on behalf of those citizens. As public policy
scholar Anthony Bertelli puts it, “this is representation.””' Political representation
makes space for administration’s division of labor, a mediation that accommodates
citizens’ expectation that an “intelligent, civic-minded state official [will] take care
of problems.””* Those officials will invariably address questions of political import.
Their decisions involve both “facts and value commitments, both ends and
means”—all of which are “inextricably intertwined in political life.”>* These are pre-
cisely the types of questions with which representation is designed to deal. There is a
morphological fit, in other words, between models of political representation and the
role played by administration in governance.

% This idea approaches List and Pettit’s notion of “supervenience,” whereby the actions of the group
agent are attributable, but not reducible, to the contributions of the group’s individual members.
CHRiSTIAN LisT & PHILIP PETTIT, GROUP AGENCY: THE POSSIBILITY, DESIGN, AND STATUS OF CORPORATE AGENTS
59 (2011).

8 ADRIAN VERMUELE, LAW’S ABNEGATION (2016) (providing an argument rejecting a stricting separation of
powers and labelling adherence to the doctrine “idolatrous”).

%See Richard Primus, Herein of ‘Herein Granted”: Why Article I's Vesting Clause Does Not Support the
Doctrine of Enumerated Powers, 35 CoNst. COMMENTARY 310 (2020) for an argument rejecting the Vesting
Clause and the enumerated powers doctrine.

9V ANTHONY MICHAEL BERTELL, DEMOCRACY ADMINISTERED: HoOw PUBLIC ADMINISTRATION SHAPES
REPRESENTATIVE GOVERNMENT 13 (2021).

“HeatH, supra note 6, at 76; Bernardo Zacka, Political Theory Rediscovers Public Administration,
25 AnN. Rev. Por. Scr. 21, 29 (2022).

PPrrkiN, supra note 25, at 212. Accord RICHARDSON, supra note 21, at 116; Samuel DeCanio, Efficiency,
Legitimacy, and the Administrative State, 38 Soc. PHIL. & PoL’y 198, 204 (2021).
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Theories of representation can also open new avenues for research and reform.
One common critique of the administrative state is that it has a “democracy prob-
lem”: it makes value-laden policy choices without the popular consent implied by
elections. Democratic representation preempts this complaint because it does not
require—indeed, often conspicuously excludes— citizens’ knowing understanding
and prior approval of everything an official does in their name. Instead, it uses indicia
of democratic autonomy to assess the democratic quality of an institution’s output. As
shown above, the franchise is far from the only mechanism that can be used to
accomplish this. Administration’s so-called “democracy problem” might be mooted
as a result of the considered use of, for example, descriptive, gyroscopic, and trustee
representation in the design of administrative institutions. The next section will dem-
onstrate the fruitfulness of this approach by applying a trustee model.

More specifically, many models of democratic representation avoid the
transmission-belt theory’s organ-body sovereignty conundrum. As a result, they
can suggest something meaningful about the democratic legitimacy of administrative
action beyond whether or not it carries out the orders of a Congressional principal
who itself is thought to follow the orders of “the people.” A theory of representation
therefore allows administrative law scholars to transcend interminable theoretical
debates that focus narrowly on the proper constraints to place on administrators as
they interpret and apply implementing statutes. It allows for the possibility that
administrative action is the product of democratic representation and therefore legit-
imate even if there is no crystal-clear statutory directive to implement. As a result, it
suggests that there are ways to democratize administration beyond, as the U.S.
Supreme Court has recently implied,”* holding Congress’s feet to the fire and forcing
it to codify policy in ever more exhaustive detail.

The remainder of this article will suggest that administrative agencies can serve as
democratically successful trustee representatives. This is not to argue that other mod-
els of representation are irrelevant or inapt. A central bank’s democratic credentials,
for example, might be improved if its significant offices are held by descriptive and
gyroscopic representatives rather than by the designees of financial concerns. I select
the trustee model, however, because of its tight fit to extant administrative practice. As
a result, it can be used to assess administration’s democratic quality as it currently
functions. Second, its theoretical resonance with pathbreaking scholarship on fidu-
ciary theories of government means that scholars applying it will be well served by

*Recent opinions applying the major questions doctrine include Texas v. United States, 809 F.3d 134,
181 (5th Cir. 2015), aff'd, 136 S. Ct. 2271 (2016) (despite an explicit grant of policymaking discretion to the
agency, the Court used the MQD to deny it); Nat'l Fed'n of Indep. Bus. v. Dep’t of Labor, 142 S. Ct. 661
(2022) (vaccine-or-test mandate application); Ala. Ass’n of Realtors v. Dep’t of Health & Hum. Servs., 141
S. Ct. 2485 (2021) (describing its application during an eviction moratorium); West Virginia v. Env’t Prot.
Agency, 142 S. Ct. 2587 (2022) (generation-shifting climate regulation); King v. Burwell, 576 U.S. 473
(2015) (reviewing tax credits pertaining to the Affordable Care Act). See also Ronald J]. Pestritto,
Constitutional and Legal Challenges in the Administrative State, 38 Soc. PHIL. PoL’y 6, 18 (2021) (explaining
that the “[FDA v. Brown] Court finds it implausible that Congress would intend to make major policy
determinations by means of saying nothing about such determinations in a statute”).
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an existing body of rich literature. Finally, the trustee model fills a normative vacuum
left by other models of representation and boasts several features congenial to dem-
ocratic autonomy.

First, the trustee model’s tripartite framework reasonably describes administration’s
legal infrastructure: the model suggests that an authorizer (e.g., Congress, through
statutes) authorizes a trustee (the agency, understood as a collective body) to take
care of the interests of a beneficiary regarding some delimited subject (e.g., the peo-
ple’s health and welfare, consumers, racial minorities, and so on).

Further, the model expressly contemplates that the beneficiary is unable, for one rea-
son or another, to act for itself. When it comes to the regulation of complex financial
schemes and scientifically intensive public health interventions, this is precisely the pub-
lic’s circumstances. When an agency looks out for the interests of political minorities
and the economically disadvantaged, it is looking out for those citizens whose political
voices are silenced. Many administrative agencies pursue the interests of those shut out
of the political process. For example, the Equal Employment Opportunity Commission
(“EEOC”), the Department of Justice Civil Rights Division, the Federal Trade
Commission (“FTC”), and the Consumer Financial Protection Bureau (“CFPB”) advo-
cate on behalf of those subject to discrimination and without the resources necessary to
mobilize on their own behalf. Relatedly, agencies can act for an entire country even
though a country cannot, as a practical matter, act for itself. The model accommodates
the constructivist and Hobbesian notion that there is no concept of “people” prior to
politics.” An agency dedicated to defense and security, for example, may carry out
tasks in the (loosely defined) “national interest.” There may be no “nation” that can
speak for itself and its interests, but the Department of Defense can do so in its stead.

Moreover, baked into the trustee model is the inevitable discretion wielded by
administrators as they interpret and apply their statutory mandates. There are a
few reasons why administration’s decision-making autonomy is inevitable. First,
the inherent ambiguity of agencies’ organizing statutes will require interpretation
and elaboration. No amount of rule-tightening or definitional glossaries will ever
remove all ambiguity from the law.”® Legal interpretations are commonly controver-
sial and, even when the law’s meaning is clear, how it ought to apply in unanticipated
circumstances may not be obvious.”” Appealing to legislative intent will not eradicate
the ambiguity. Ascertaining legislative intentions, which requires ascribing intentions
to a collective agent, is also a matter of interpretation—one that involves linguistic
ambiguities, problems of systemic coherence, and so on.”® And when law is

9SRUNCIMAN & VIEIRA, supra note 32, at 26.

9SBELLAMY, supra note 32, at 72. None other than Friedrich Hayek has noted the inherent ambiguity in
law. Indeed, he even speculates that this ambiguity may often be purposeful: by agreeing to abstract rules,
citizens can paper over their disagreements. F.A. Havek, Law, LEGISLATION AND LiBerTY 12 (1976). See also
M.J.C. ViLE, CONSTITUTIONALISM AND THE SEPARATION OF POwEers 27-28 (1967) (discussing law’s inherent
ambiguous generality in the context of Aristotle); THE FeperaLsT No. 37 (James Madison).

"Ibid. at 54-55.

**Ibid. at 55.
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indeterminate or underdeterminate,” agencies must exercise interpretive discretion
that cannot help but prioritize some values at the expense of others.'” A statutory
instruction to evaluate drugs for safety and effectiveness doesn’t tell administrators
a lot about how much risk should be traded off for marginal increases in efficacy.

Second, given their expertise and experience, administrators will have greater
understanding of the issues in question, and therefore enjoy an independent source
of political influence over lawmakers.'”" Greater popular participation cannot
expunge this source of autonomy. Citizens rarely know what regulations cover and
consequently cannot evaluate them responsibly.'’> But their elected representatives
may fare no better. Legislators’ capacity and incentive for oversight is limited, con-
strained to episodic formal investigations and debates focused on scandal rather
than policymaking.'® Politically appointed agency officers may enjoy only a limited
understanding of their duties."®* In contrast, agency officials’ expertise, connections
to well-organized stakeholders, and reputation for effectiveness give them authority.
They leverage this authority to shape the legislative process itself as they propose
bills and amendments.'®> As political philospoher Joseph Heath observes, the civil
service “is often the source of highly effective policy entrepreneurship.”'®

Finally, the model does not suppose that the beneficiary (e.g., the public) must vote
for the trustee. The trustee’s authority to decide on its behalf and in its interests is not
necessarily electoral. Rather, it comes from a distinct party, one with authority to
appoint the trustee. Administration’s “unelected bureaucrats” can therefore find
not exile from, but rather a home within, the trustee model.

In addition to the snug conceptual fit between the trustee model and actual adminis-
trative practice, extant literature applying fiduciary concepts to administration already
exists.'”” The theoretical overlap between these fiduciary theories and political trustee-
ship not only gives scholars interested in trustee representation a head start, but also
demonstrates the plausibility of the project. Indeed, some of this pathbreaking scholar-
ship is cited below. However, the trustee model of democratic political representation—
at least as it is deployed here—differs from such fiduciary theories. Most importantly,

9See Leiter, supra note 22, at 295-296.

100RICHARDSON, supra note 21, at 63; BELLAMY, supra note 32, at 59-66; Christopher F. Zurn, Deliberative
Democracy and Constitutional Review, 21 L. & PHIL. 467, 528 (2002).

'HEaTH, supra note 6, at 13, 47.

192Criddle, supra note 13, at 475.

103 M asHaw, supra note 21, at 87.

'""*HeatH, supra note 6, at 29-30.

'%Ibid. at 11, 59.

1%1bid. at 47. Novak, supra note 15, at 209, notes that early FTC investigations “led to significant sub-
sequent legislation and administrative regulation as in the passage of the Packers and Stockyards Act of
1921, the establishment of the Federal Oil Conservation Board in 1924, and the Robinson-Patman Act
in 1936. Kessler shows the role played by administrators in forming policy on civil liberties and the
First Amendment as the struggled over the problem of the conscientious objectors. Jeremy K. Kessler,
The Administrative Origins of Modern Civil Liberties Law, 114 CoLum. L. Rev. 1083, 1160 (2014).

107EyaN J. CripDLE, EvAN Fox-DECENT, ANDREW S. GorLb, SunGg Hur Kim, aAND PAUL B. MILLER, EDS.,
Fipuciary GOVERNMENT (2018).
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whether addressing administration, the U.S. Constitution,'*® the judiciary,'”” the exec-
utive,'"” or otherwise,'"" fiduciary theory does not attend to the justification of power as
such.''? Inspired by Locke’s liberalism, many focus instead on how that power ought to
be limited by the (judiciary’s)'" application of fiduciary duties. It is a fungible theory
that, as its advocates put it, applies to any relation of authority,'"* regardless of how it
comes about. As a result, it shares the same weaknesses of many liberal and republi-
can'"” theories of government mentioned in the introduction of this article: it leaves
unexamined the constitution of collective power. This neglect implies that such
power is, although perhaps inevitable, au fond unjustifiable—a beast to be captured.
In contrast, the trustee model of political representation can be part of a political frame-
work that expresses democratic political autonomy. As illustrated in Habermas’s anal-
ogy of democracy with the two-headed Janus,'' it is part of the left-facing constitution
of collective decision-making. Fiduciary theories, like many republican and liberal the-
ories, are part of the right-facing constraints on that decision-making. Many of its pro-
ponents invoke it precisely because they, equating democracy with consent, are
skeptical of democracy itself."'” As explained above, however, democratic representa-
tion requires no such consent. At the extreme, a democratic theory requiring universal
consent is an invitation to populism—or worse.

To the extent that any model of political representation requires that representatives
exercise their own judgment when constructing and interpreting constituent interests,
a model that recognizes and addresses the autonomy implied by such construction is

more empirically accurate.''® Because it is more accurate, it can help scholars to

%jed Handelsman Shugerman and Ethan J. Leib, Fiduciary Constitutionalism: Implications for
Self-Pardons and Non-Delegation, 17 Gko. J. L. & Pus. PoL’y 463 (2019).

'%Ethan J. Leib, David L. Ponet, and Michael Serota, A Fiduciary Theory of Judging, 101 CaL. L. Rev.
699 2013).

""%Andrew Kent, Ethan J. Leib, and Jed Handelsman Shugerman, Faithful Execution and Article II, 132
Harv. L. Rev. 2111 (2019).

""Bruce A. Green and Rebecca Roiphe, A Fiduciary Theory of Prosecution, 69 Am. U. L. Rev. 805 (2020)
(applying fiduciary theory to prosecutorial discretion).

2Criddle, supra note 13, is an outlier: he couches fiduciaries as democratic representatives.

"3Davis critiques such theories because it facilitates intrusive judicial intervention. Seth Davis, The False
Promise of Fiduciary Government, 89 NoTre Dame L. Rev. 1145 (2014).

!4See Stephen R. Galoob and Ethan J. Leib, Fiduciary Political Theory and Legitimacy, in FIDUCIARY
GOVERNMENT 168, 176 (Evan J. Criddle, Evan Fox-Decent, Andrew S. Gold, Sung Hui Kim and Paul
B. Miller, eds., 2018).

3Some fiduciary theories explicitly piggyback on republican theories of non-domination. See Galoob &
Leib, supra note 115, at 176; Laura Underkuffler, Fiduciary Theory: The Missing Piece for Positive Rights, in
Fiouciary GOVERNMENT 96, 109 (Evan J. Criddle, Evan Fox-Decent, Andrew S. Gold, Sung Hui Kim and
Paul B. Miller, eds., 2018).

116]URGEN HaBERMAS, BETWEEN FacTs AND NORMS: CONTRIBUTIONS TO A DISCOURSE THEORY OF LAW AND
Democracy (William Rehg trans., 1996).

"7See Criddle et al., supra note 109, at 5.

"85¢¢ Criddle, supra note 13, at 475; Dmitrios Kiyritsis, Representation and Waldron’s Objection to
Judicial Review, 26 OXrFORD J. LEGAL StUD. 733, 743 (2006).
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examine the normative implications of this autonomy. The trustee model may, there-
fore, be a better model of representative democracy than the others. This is the third
reason for the selection of the trustee model.

To explain, recall the tutelary character of constructivist models. They describe
how representatives mobilize voters’ political interests into existence. Such mobiliza-
tion requires a representative to think and act independently of the electorate because
the electorate is not as yet aware of these interests. Descriptive models of representa-
tion may also require representatives to autonomously construct constituent interests
as they decide which aspects of their group merit attention and which ones do not.
Even mandate models must build in room for a representative’s independent judg-
ment. Representatives face votes only every few years, and that vote contains very little
information about voters’ preferences on particular policy issues—even if a constitu-
ency could form a coherent unified preference.'’” Yet each of these models has very
little to say about the inevitable discretion wielded by representatives. Ironically, they
therefore have very little to say about how representatives ought to go about their jobs
and how citizens ought to evaluate them.'*® The trustee model, however, is not so
hobbled.

In fact, the obligation to act in the beneficiary’s interest lays upon the representa-
tive a normative yardstick to measure how well representatives exercise their inevita-
ble judgments. Recall that constructivist models’ desiderata fail to screen out
successful voter manipulation. So long as voters seem to take up (or acquiesce to)
the claims made, representation is judged a success. Similarly, a successful mandate
representative will be judged a success upon election, even if they take up the most
ill-advised and ill-informed voter preferences. A trustee model, on the other hand,
might suggest that manipulation and blind obedience is a violation of the represen-
tative’s duties to serve their beneficiaries’ interests. In failing to serve the public’s
interests, a representative is failing to represent the public. Whatever the representa-
tive is doing, it is not representation. The representative is instead perhaps acting in
their own interests. Further, to assess the success of descriptive representatives beyond
their descriptive characteristics, one cannot help but reach for the fiduciary standards
suggested by trustee representation: Did they decide after proper research and inves-
tigation? Did they have good reasons? Did they try in good faith to articulate the
interests of those like them, or did they act for self-interested or reckless reasons?
Simply, the other-regarding duties laid on the representative are what makes them
representative of others.

As a result, the trustee model furnishes a normative standard missing from
other models of democratic representation. That standard should prove attractive
to advocates of democracy. To illustrate its appeal, consider a trustee representative
authorized to act on behalf of public health. Of course, the public interest, includ-
ing the interest in public health, is subject to deep contestation. The notion of a
public is fictional and socially constructed—but it is not entirely open-ended.

"""Hayward, supra note 63, at 118.

"2%Instead, political theorists find themselves reaching to theories outside representation, like ethics, to
discuss the duties and responsibilities of representatives. See, e.g., SUZANNE Dovi, THE GOOD REPRESENTATIVE
(2006).
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Namely, it suggests that policymaking should not reflect the partial preferences of
the few at the expense of the many.'?! Decisions have weaker claim to be in the
public interest, and therefore to represent the public, if they reflect concern and
respect only for a small portion of the population. In other words, the notion of
the public interest is a principle of inclusion rather than exclusion.'”* As
William Novak argues, the growth of government institutions oriented to the pub-
lic welfare arose contemporaneously with the idea of universal citizenship ascribing
equal rights to all.'>®> Consequently, the trustee serving the public makes present a
greater swath of the population than a mandate representative who openly serves
partial interests. At the very least, a commitment to the public interest forbids
highly resourced private parties from hijacking the collective decision-making pro-
cess to serve their own ends.'**

The autonomy enjoyed by trustee representatives to decide and act in the benefi-
ciary’s interests brings additional democratic benefits. First, it respects the lack of con-
sensus among the represented. It does not matter that citizens, both present and
future, cannot form preferences regarding (or agree about) the actions that the rep-
resentative should take. To act legitimately, it only matters that the trustee pursues
their best interests as authorized (leaving aside, for the moment, how “best interests”
and “authorization” are defined).'* Especially in situations where it is not obvious
that government inaction is any more democratic than government action, the trustee
representative’s autonomy unshackles public officials from dangerous gridlock or
inertia.

Furthermore, the conspicuous tripartite distinction it draws between the authoriz-
ers, the trustee, and the beneficiary is appealing because it prevents trustee represen-
tatives from convincingly claiming to speak with the “voice of the people.” Unlike
other models, which might condone any action taken by lawmakers so long as
they garner popular support, a trustee model prevents a ruler from claiming an iden-
tity'>® with the ruled. As J.S. Mill'*” and de Tocqueville'*® once pointed out, majority
sentiment can quieten public debate. On the contrary, the trustee model emphasizes
the non-identity between the ruling trustee and the governed beneficiary. It therefore
invites constructive popular contestation where other models might smother it.
Ironically, the thick institutional mediation separating the trustee representative
and citizen beneficiary may encourage democratic feedback rather than suppress it.
Of all the models of democratic representation discussed in this article, it is least sus-
ceptible to populist politics.

21 CorbELLL, supra note 8, at 104; MasHAw, supra note 21, at 57; PITkiN, supra note 25, at 117-118.

'?2For a convincing argument that the goal of representative is this kind of inclusion, see Plotke, supra
note 55.

2*Novak, supra note 15, at 58.

2*Mastaw, supra note 21, at 53.

12°Criddle, supra note 13, at 473; Kyritsis, supra note 120, at 743.

1268ee CarL ScHMITT, THE CRIsIS OF PARLIAMENTARY DEMOCRACY 25-32 (Ellen Kennedy trans., 1985) (1923).

12778, MiLL, ON Liserty 7 (1859(2011) (Project Gutenburg eBook).

128 A1 Exts DE TOCQUEVILLE, DEMOCRACY IN AMERICA: HisTORICAL-CRiTICAL EDITION, vol. 2 Ch. 7 (1835) (OLL
edition).
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Representative independence from the electorate can also make them better advo-
cates.'* They can therefore lend citizens priority and presence in decision-making
that they would not otherwise enjoy. An attorney presenting a case on behalf of
her client, for example, is expected to use both their expertise and their experience
to secure outcomes that are superior to those that clients might achieve on their
own. As Dewey once observed, although the man who wears the shoe knows best
that it pinches and where it pinches, it is the shoemaker who can best judge how
the trouble is to be remedied."*® Likewise, a trustee advocate within a legislative
body, exercising independent judgment and expertise, can press the interests of a con-
stituency more effectively than it can itself.

Finally, a trustee’s obligation to pursue the public interest should gratify scholars
with deliberative commitments. The idea of the public, a multitude of human beings
existing coherently together, attends to the ways individual experience affects, and is
affected by, broader social and economic conditions. It evokes the fact of human inter-
dependence and, as a result, suggests that public norms should reflect the same kind of
reflexivity and generality championed by social contract philosophers from Kant to
Habermas. In any event, many participatory and deliberative models of democracy tac-
itly rely upon a version of the trustee model. Theories that promote the use of deliber-
ative mini-publics, for instance, ascribe to them the kind of autonomy, informed
advocacy, and other-regarding cognitive orientation attributed to trustees.'’' These
bodies, acting for the population at large, deliberate and decide on which actions will
be taken on its behalf. Members are instructed not to parrot popular views or pursue
naked self-interest, but instead to bend their views according to the unforced force of
the better argument.'> They must imagine what the interests of others might be and
how a proposed rule might impact them. And members are encouraged to endorse
decisions that, thanks to deliberation’s generality and reflexivity desiderata, articulate
some notion of the public good. Some theories of legal interpretation would likewise
find friendship with a trustee model of representation. Those that lean on deliberative
norms rather than popular participation require decision-making officers to take every-
one into account and give meaningful weight to their different points of view,'* or give
“reasons calling on some understandable vision of the public welfare or purpose” and
reasoned responses to public objections.'**

Unlike deliberative theories of democracy, however, the trustee model incorporates
the idea of the public interest without making any commitment either to its precise
content or the acceptable ways in which contributors might participate in public

129See Nadia Urbinati’s conception of representation as advocacy, which combines a strong to commit-
ment to cause and an independent capacity for judgment. This requires not “existential identification”
between representative and represented, but instead “an identity of ideals and projects.” Nadia Urbinati,
Representation as Advocacy: A Study of Democratic Deliberation, 28 PoL. THEORY 758, 773-777 (2000).

130J01N DEWEY, LIBERALISM AND SOCIAL ACTION 154 (2000) (mirroring Edmund Burke, who argued “[t]he
most poor, illiterate, and uninformed creatures upon earth are the judges of a practical oppression. It is a
matter of feeling...But for the real cause, or the appropriate remedy, they ought never to be called into
council”) (quoted in Pitkin, supra note 25, at 183).

!Runciman & Vieira, supra note 32, at 133.

3Habermas, supra note 119, at 164.

33BELLAMY, supra note 32, at 73-74.

B4MasHaw, supra note 21, at 158.
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reasoning. First, the trustee model is less sanguine about the possibility that trustees
land on some rationally correct or unanimous answer to the question of the common
good. A trustee’s claim to authoritatively speak in the beneficiary’s best interests is
always provisional. Indeed, as explained in the next section, the idea of “the public
interest” in trustee representation is a political, not a juridical, question. It accepts
that citizens may object to, and should have the means to object to, the trustee’s inter-
pretation. A trustee is no Judge Hercules."”” Second, the idea of the public interest
accepts reasons that are both “communicative” and “instrumental,” both value-based
and technical. It therefore subjects both science and norms to political judgment.
Further, the trustee model does not require that that the only reasons acceptable in
the justification of collective decision-making are those that each and every citizen
might or should accept. As a result, the trustee model may appeal to those skeptical
of the legitimizing power of public reason.'*®

Accordingly, the trustee model of political representation should provide some trac-
tion into the democratic legitimacy of administrative agencies. Before applying the
model, however, it is worth unpacking a few of its elements and addressing some
potential objections.

As mentioned above, a trustee representative enjoys autonomy in its decision-making.
The trustee does not, however, operate without any constraints whatsoever. On the
contrary, it is bound to act in the interests of its beneficiary.">” Only then can the
trustee claim to give presence to the beneficiary in its decision-making. Some mini-
mal, but meaningful, substantive conditions can be deduced from this basic obliga-
tion. First, as fiduciary theorists point out, the trustee cannot act in its own
self-interest.'”® If trustee representation consists of acting on behalf of another, trust-
ees cannot act only for themselves. For example, the Social Security Administration,
as a trustee, cannot steal resources set aside for entitlements in order to build lavish
offices. Second, a trustee cannot act in such a way that no one could ever believe that
it is acting in the beneficiary’s best interests. The Center for Disease Control (CDC),
as a trustee of the public health, cannot pour deadly poison into the public water sup-
ply. Third, the trustee must in good faith (actually) believe that the actions it is taking
are in the beneficiary’s interests. The Open Markets Committee of the U.S. Federal
Reserve cannot unthinkingly and substantially increase interest rates without any rea-
son to believe that its intervention will either stabilize prices or increase employment

135RoNALD DWORKIN, Law’s EMPIRE 239 (1986).

$Daniel E. Walters, The Administrative Agon: A Democratic Theory for a Conflictual Regulatory State,
132 Yaie LJ. 1, 39-40 (2022).

*"This is why even the Hobbesian sovereign might be understood to be bound: it acts not for itself, but
for the state, and thus he is “not his own man.” Pitkin, supra note 25, at ch. 1.

38See, e.g., Timothy Endicott, The Public Trust, in FIDUCIARY GOVERNMENT 306 (Evan J. Criddle, Evan
Fox-Decent, Andrew S. Gold, Sung Hui Kim and Paul B. Miller, eds., 2018); Criddle, supra note 13.
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rates. Whatever good faith means, it is certainly not intentional or reckless disregard
of the beneficiary’s interests.

These sorts of obligations, under private fiduciary law, are typically enforced by
courts in lawsuits. The Delaware Court of Chancery, for example, specializes in hold-
ing fiduciaries to their duties of loyalty (including good faith) and care."”’
While courts may therefore be competent to police the political trustee’s similar
duties, there is reason for some skepticism. First, institutions more permeable to
democratic participation might also enforce them—for example, electoral sanctions,
legislative investigations, administrative ombudsmen, and so on.'** To the extent
that a strict interpretation and application of these duties import a judge’s personal
values in a way that shapes outcomes, using these mechanisms may be more dem-
ocratically desirable. There is no reason to believe, moreover, that courts are better
placed than an expertly staffed review panel to assess the quality of care taken by a
trustee making policy under conditions of economic, social, or scientific complex-
ity."*! Accordingly, if judicial review is appropriate, it probably should be deferen-
tial. The Delaware Courts themselves recognize their own lack of business acumen,
for example, by implementing a highly deferential “business judgment rule.”'**
They refuse to intervene with corporate decision-making unless it is plainly reckless
or self-serving. Furthermore, prophylactic measures might be taken to prevent the
breach of such duties. “Good types” or “gyroscopes,” unlikely to breach, might be
authorized as trustees through the use civil service tests, professional vetting, and
o on.

Notwithstanding these minimal constraints, the duty to act in the beneficiary’s
interest is left open. Indeed, the parameters are so vague that many might reject
the trustee model at the outset because it does little more than encourage paternal-
istic policymaking by electorally unaccountable officials. As hinted at above, the
notion of the “public” and its “interest” are indeed fictions, and the business of
defining them might be monopolized by powerful actors. Further, both representa-
tives” and citizens” honest beliefs about what serves the public’s best interest rou-
tinely conflict. The open-endedness of the “best interests” calculation even drives

¥%E.g., Smith v. Van Gorkum, 488 A.2d 858, 872 (Del. Ch. 1985) (“In carrying out their managerial
roles, directors are charged with an unyielding fiduciary duty to the corporation and its shareholders.”);
In re Caremark Int’] Inc. Derivative Litig., 698 A.2d 959, 967 (1996) (discussing fiduciary breach given reck-
less oversight); In re Oracle Corp. Derivative Litig., 824 A.2d 917, 936-937 (Del. Ch. 2003) (conflicts of
interest); In re Walt Disney Co. Derivative Litig., 907 A.2d 693, 753 (Del. Ch. 2005) (conflicts of interest);
Stone v. Ritter, 911 A.2d 362 (Del. 2006) (conflicts of interest); Unocal Corp. v. Mesa Petroleum Co., 493
A.2d 946, 955 (Del. 1985) (conflicts of interest).

"9Samuel L. Bray & Paul B. Miller, Against Fiduciary Constitutionalism, 106 Va. L. Rev. 1479, 1495
(2020).

41paul Finn, Public Trusts, Public Fiduciaries, 38 Fep. L. Rev. 335, 336 (2010).

142E.g., Aronson v. Lewis, 473 A.3d 805 (Del. 1984); Gagliardi v. Trifoods Int’l Inc., 683 A.2d 1049 (Del.
Ch. 1996); Smith v. Van Gorkom, 488 A.2d 858, 872-873 (Del. 1985). There is a notable conceptual overlap
between corporation law’s “business judgment” and administrative law’s “policy” and “discretion,” as both
are black-boxed by the courts as an area of unreviewable prerogative by legally authorized decision-makers.
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some scholars to spurn fiduciary theories of government because it lends too much
power to the institution granted the authority to define it.'"*> There is good reason,
according to critics, for colonizers to have justified their colonization using fidu-
ciary excuses.'** They also complain that it provides little traction into the question
of what public officials ought to do.'** A procedural question about how much def-
erence to lend the trustee is often really a substantive question about how the trustee
ought to act.'*¢

I suggest that this open-endedness is a feature, not a bug. This is because what is in
a beneficiary’s best interests is subject to construction and contestation; it is always
permeable to democratic politics. Determinations about what’s in the “public interest”
is a constructed product of politics, not a precondition that establishes the need for
politics.'*” Contests about who ought to be included in the démos, where its interests
lie, and how best to achieve them are the fuel that motor political discourse. Especially
in conjunction with the highly mediated tripartite trustee model, citizens’ democratic
instincts will accordingly drive them to critique trustees’ best interest determinations.
To illustrate, consider an agency tasked to promote public education. Debates will
arise over who, exactly, is included in this public and what, exactly, its best interests
are."*® Is the public interest best served by targeting the education of minor children
or adults? Is it best served by prioritizing elementary education or higher education?
The maths and sciences or the humanities? The determination of “interest” is not the
only thing politics needs to construct. It also needs to construct what it means by
“public.” Indeed, “the functioning of representative democracy depends upon politi-
cians being able to offer competing visions of the people to the people.”'*’ Are we a
technologically advanced society dedicated to industrial innovation, or a society of
letters and literature? Are we an agricultural heartleand or a cosmopolitan center
of commerce? Often, our competing answers to these questions map on to our par-
tisan cleavages. For example, are immigrants included in the démos? Is it in the inter-
est of the démos to ensure a minimum standard for all students, or should we
prioritize choice and competitive merit? Will we best achieve these goals through pri-
vatization or by funding public schools? Finally, because interests cantilever between
objectivity and subjectivity, they require construction by political actors who can and
should be challenged within democratic politics.'>* The agency on public education
might prioritize high-level reading skills because, objectively, reading is a prerequisite
to satisfying and remunerative employment. But what about those who prefer work-
ing with their hands?

143Davis, supra note 116, at 1150.

1448eth Davis, Pluralism and the Public Trust, in FIpuciaRy GOVERNMENT 288 (Evan J. Criddle, Evan
Fox-Decent, Andrew S. Gold, Sung Kim & Paul B. Miller eds., 2018).

"Ibid.

%See generally, e.g., Gregory A. Elinson and Jonathan S Gould, The Politics of Deference, 75 VANDERBILT
L. Rev. 475 (2022); Julian Davis Mortenson & Nicholas Bagley, Delegation at the Founding, 121
Corum. L. Rev. 277, 283-284 (2021).

"“Ibid. at 138; KLEIN, supra note 9, at 113; Garsten, supra note 24, at 91.

MSRuNCIMAN & VIEIRA, supra note 32, at 77.

M9RUNCIMAN & VIEIRA, supra note 32, at 141.

OPrrkin, supra note 25, at 156-161; Mansbridge, supra note 50, at 520.
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Stated more directly, the bests interests calculation is a political question, not a
legal one. It should not be surprising, therefore, that the democratic politics sur-
rounding administrative policymaking erupts during presidential elections.
Selecting a president becomes a proxy for selecting, for example, the best interests
of the public when it comes to immigration policy, climate policy, competition policy,
and so on. So long as the trustee representative obeys its minimum substantive duties,
courts should avoid interfering. Meanwhile, like most political questions, there is
room for democratizing the answers. Additional institutions can lend citizens and
their interests more presence within a trustee representative’s decision-making. For
example, trustees can accept public feedback and respond to public objections.
Their decisions can be made transparent and publicly available. Further, if the trustee
is not an individual, but a body, that body might be staffed by elected, gyroscopic or
descriptive representatives. Using carefully designed representative systems, unlike
direct participation mechanisms, can help ensure that proceedings remain efficient
and elude capture by well-resourced interests."”'

Finally, it is important to make clear what authorization purports to do—and what it
does not. From Hobbes,'** we know that authority is conferred by an author, the per-
son who has the right to act. Within the context of trustee representation, this autho-
rizer is recognized as having legitimate power to appoint a trustee to care for the
interests of a beneficiary. It is also recognized as having the legitimate power to define
the scope of a trustee’s duties: to determine what is ultra vires and thus not an act of
representation.153 Sometimes this legitimacy arises from a pre-existing normative rela-
tionship between the authorizer and beneficiary.'>* For example, a parent might autho-
rize a fiduciary to invest funds on behalf of a minor child. Unlike in a principal-agent
model, this relationship is not identity: there is reason to treat authorizers as distinct
moral agents whose interests may diverge from those of the beneficiary.'> Despite
the relationship between parent and child, the trustee is not the parent’s agent. In
fact, to fulfill its duties, a trustee might find itself acting against the parent’s express
wishes. The parent might want the trustee to contribute trust funds to her pyramid
scheme. The trustee, duty bound to act in the child’s best interests, should refuse.'*

15160, e.g., Ailsa Chang, When Lobbyists Literally Write the Bill, NaT’L Pus. Rapio (Nov. 11, 2013, 2:03
PM), https:/www.npr.org/sections/itsallpolitics/2013/11/11/243973620/when-lobbyists-literally-write-the-
bill (describing circumstances where lobbyists write legislation); Disch, supra note 82, at 490 (de facto rep-
resentation will inevitably emerge in all but the smallest of groups). See generally THEODORE J. Lowt, THE END
OF LIBERALISM: IDEOLOGY, PoLicy, AND THE CRisis OF PuBLIC AUTHORITY (1969).

>>THomas HossEs, LEVIATHAN 227-28 (C.B. MacPherson ed., Penguin Books 1985) (1651); see generally
Quentin Skinner, Hobbes and the Purely Artificial Person of the State, 7 J. PoL. PHIL. 1, 24 (1999) (explaining
the corporate conception of the state as both human and corporate (artificial) person).

3PrrkiN, supra note 25, at 19-20.

P*RunciMAN & VIERA, supra note 32, at 190.

I55RuNCIMAN & VIEIRA, supra note 32, at 78.

12%A similar logic underpins the law of private trusts in relation to irrevocable trusts. A trustee must dis-
regard a settlor’s instructions if they do not serve the beneficiary’s best interests—even as the court must
interpret the trust instrument according to the settlor’s intentions. See, e.g., Fulp v. Gilliand, 998 N.E.2d
204 (Ind. 2013) (discussing in relation to revocable trusts).
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Within the context of democratic politics, the capacity to authorize a trustee
representative is usually attributed to a sovereign “people,” sometimes through a
founding constitutional document.'®” Of course, as Hobbes pointed out, “the people”
does not exist prior to its representation. There is only the multitude.'”® As a
result, his analytical scheme of political legitimacy required the concurrent
appointment of a representative and the creation of the people through that represen-
tative."”” A more democratically appealing option is for individual voters, each of
whom has a claim to be part of “the people,” to authorize trustees by participating
in elections.'® Specific individual voters jointly authorize members of Congress
and the President, as trustee representatives, to decide collectively on the laws that
best serve the people-as-beneficiary. Moreover, the model recognizes that
the-people-as-beneficiary is a moral agent distinct from the-people-as-authorizers.
As a result, these representatives might provide for the interests of those who cannot
vote, those who voted for someone else, those who are not yet born, and so on. This
gap also opens up space for various trustees’ rival claims to represent the interests of
the people-as-beneficiaries. It thus is congenial to a constitution that separates powers
and facilitates political opposition. For example, particular subsets of the population
elect members of Congress. Another distinct subset elects the President. Both
Congress and the President have authority to represent the people-as-beneficiaries,
whose interests cannot be reduced to those of their (distinct) authorizers.

Of course, the boundaries of a trustee’s authority are not always clear. Congress may
be authorized by “the people,” acting through the Constitution, to regulate interstate
commerce,'®" but hesitate over whether its authority includes firearm regulations
that protect victims of domestic violence. At this point, one observation should be
clear. Given the autonomy ascribed to the trustee, it should not simply take the autho-
rizer’s interpretation at face value. Its duty is owed to the beneficiary, not the
authorizer. After all, the trustee representative is not representing the authorizer. It is
representing the beneficiary. And the authorizer may have interests that conflict with
those of the beneficiary. Because the trustee is duty bound to wield its authority in
the beneficiary’s best interests, it should reject any instructions that do not serve
those interests. Accordingly, from the trustee’s viewpoint, the question of authority
often resolves, like any best interests determination, into a political question—not a
legal one.

With the parameters of the trustee model defined, it can now be applied to admin-
istration. Here, I argue that administration can be understood as a form of democratic
trustee representation. Presuming that the model lends legitimacy to political

1%7Pettit, supra note 54, at 61; see also See also, e.g., BRUCE ACKERMAN, WE THE PEOPLE: TRANSFORMATIONS
280-81 (1998); U.S. Const. Preamble.

8 HopgEs, supra note 155, at 227.

Y Prrxin, supra note 25 at 30-31.

199prriiN, supra note 25, at 43; U.S. ConsT, art. L, §1 (“All legislative Powers herein granted shall be vested
in a Congress of the United States[.]”); Wayman v. Southard, 23 U.S. 1, 42-43 (1825).

'°1U.S. Const. Art. 1 §8.
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decision-making by helping to establish democratic autonomy, there is consequently
good reason to believe that administrative agencies enjoy a source of democratic legit-
imacy—even if they fail to follow the precise marching orders of a Congressional
principal. Furthermore, applying the model to administration explains why certain
superficially undemocratic agency actions can nonetheless claim democratic
credentials.

The idea that an administrative agency is a trustee representative acting in the public
interest fits comfortably with actual administrative practice. As Joseph Heath
observes, “there is little disagreement that the civil servant should be committed to
serving ‘the public interest, or ‘the general good’.”'®> The Interstate Commerce
Commission, established in 1887, was charged by statute with “protecting and pro-
moting the public interest” by establishing “reasonable and just” and non-
discriminatory railway rates.'®® Historically, courts have afforded autonomy to civil
servants because they worked within institutions designed to evade capture by pri-
vate, special, or pecuniary interests.'®* Unlike courts, agencies self-consciously engage
in general, all-things-considered policymaking that impacts a broad group of individ-
uals rather than opine, as courts do, on the rights of particular parties.'®
Furthermore, the development of public administration within the United States
developed concurrently with social sciences that articulated a concept of public wel-
fare and the public good.'*®

The case that administrative agencies are successful democratic trustee representa-
tives is elaborated in more detail below.

As noted above, a trustee representative has a duty to act in the public interest. The
notion of the public and its interest promotes in trustee representatives an inclusive
cognitive orientation that is congenial to democratic autonomy. Historically, agencies
have fulfilled this duty. In fact, it is this inclusive cognitive orientation that made
independent administrative agencies so attractive to early twentieth century progres-
sives. Believing that political decision-making too often followed the preferences of
big business “plutocrats,” they suggested the use of independent commissions
charged with acting in the “public interest” precisely because they could give voice
to the voiceless.'®” For example, the Interstate Commerce Commission assessed the
impact of railroad monopoly rates on disempowered Midwest farmers. To help justify
the government setting of prices, Congress characterized railroads as public utilities.

162HJ-;ATH, supra note 93, at 48; see also NOvAK, supra note 15, at 225.

1$3Novak, supra note 15, at 225.

'%Ibid. at 221.

16>Blake Emerson, Policy in the Administrative Procedure Act: Implications for Delegation, Deference, and
Democracy, 97 CHL-KenT L. Rev. 113, 127 (2022).

15Novak, supra note 15, at 226-227, 258.

'97Ibid. at 235-239; MasHAW, supra note 21, at 166; Emerson, supra note 35, at 2061; Woodrow Wilson,
The Study of Administration, 2 PoL. Sc1. Q. 197, 205 (1887).
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Moreover, formally enslaved people, having been shut out of electoral politics, found
presence in the Reconstruction era Freedman’s Bureau.'®®

Also consistent with the model, there is no reason to characterize administrators
as Platonic guardians of a justiciable public good. As Klein,'®® Emerson,'”® and
Rahman and Gilman'”" argue, administration opens up a space for democratic eval-
uation, debate and judgment. Happily, there are many points of entry for citizens,
or their representatives, to intervene in agency decisions about the nature of the
public and its interest. One such entry point is the politics surrounding the presi-
dency. As remarked earlier, presidential elections often center upon agency policy:
how much pollution the Environmental Protection Agency (“EPA”) should elimi-
nate; how much commerce the FTC should regulate, and so on. Hoping to secure
electoral support, presidential candidates will mobilize voters by deploying compet-
ing policy visions. Once in office, more democratic doorways open as cabinet offi-
cials are nominated, vetted by both Congress and the press, and appointed.
Meanwhile, appointees themselves serve as successful descriptive or gyroscopic rep-
resentatives.'’> Each step involved in the election and operation of a presidential
administration thus provides opportunities not only for citizens to participate,
but also for an administration to prioritize their interests. Presidential influence
in agency policymaking is one way whereby elections “mean something,” giving cit-
izens a cognizable role to play in shaping the regulations that bind them by, for
example, voting, surveilling, and objecting. Popular demands for civil rights protec-
tions and pollution control percolate into executive orders commanding agencies to
assess the costs of discrimination and climate change. It also vindicates democratic
autonomy when it is suffocated elsewhere—for example, if Congressional action is
gridlocked or disfigured by gerrymanders, filibusters, and other antimajoritarian
obstacles.

Of course, the President cannot speak with the “voice of the people” any more
than Congress can. Presidential influence always flirts with Schmittian decisionism.
Moreover, given the complexity of policy, voters are vulnerable to manipulation by
an enterprising chief executive who convinces them, for example, that “building a
wall” will solve immigration issues. Regardless, extant law tempers the possibility of
presidential diktat by forcing agencies to address and incorporate other voices
while basing their decisions on research and evidence. In other words, it forces agen-
cies to act like trustees, not like hirelings and toadies. The Administrative Procedure
Act (APA)'” not only requires agencies to solicit public comment for formal rule-
making, but also to provide reasoned responses and cogent explanations for its
actions.'”* They compel agencies to expose their reasoning process to the public as

18EMERsON, supra note 35, at 64.

169K Jein, supra note 9, at 128.

7°EMERsON, supra note 9, at 65.

171K SaBEEL RAHMAN & HoLLIE RUSSON GiLMAN, Civic POWER: REBUILDING AMERICAN DEMOCRACY IN AN Era
oF Crisis 13-16, 41-42 (2019).

'7>President Biden’s administration is, for example, lauded at the most diverse in history. Alana Wise,
Biden Pledged Historic Cabinet Diversity. Here’s How His Nominees Stack Up, NPR.OrG (Feb. 2, 2021).

1725 U.S.C. §§551-559.

7*Masnaw, supra note 21, at 40.
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early as possible to facilitate dialogue and objection.'””> Concomitantly, it forbids ex
parte communications between the President and the agency during formal rulemak-
ing,'’® and the justifications provided by agencies must be public-regarding, based on
claims that incorporate some understandable vision of the public welfare or public
purposes.'”” Meanwhile, Congress retains some'”® power to insulate agency decision-
making from executive control. The Pendleton Civil Service Act'”® and the Civil
Service Reform Act,'®’for example, require that positions within administration
should be distributed based on merit, not through political patronage. Congress
might improve upon these populist prophylactics by, for example, demanding that
agency decision-making bodies be staffed by gyroscopic and descriptive representatives
that are likely to keep faith with their statutory mandates. Finally, courts ensure that
agencies do not, at presidential behest, interpret their statutory authority beyond reason.

The trustee model coheres with administrative practice for another reason. Under the
model, a trustee representative must be authorized by a party with the right to act in
relation to the beneficiary. In current practice, the agency’s authority to act has stat-
utory provenance.'®" As explained above, congressional statutes command authority
because, and to the extent that they, result from processes that vindicate the demo-
cratic autonomy enjoyed by the populace. Congress, using the procedures of bicam-
eralism and presentment, entrusts administrative agencies to care for the interests of
beneficiaries identified within organizing statutes that establish and define the duties
of, for instance, the FTC'®? and the Securities Exchange Commission (SEC).'®* The
“intelligible principle”'®* provided by statutory language, presuming it is so provided,
lays out the scope of the agency’s authority. This authorization procedure respects the
idea that authority derives from by the people by incorporating democratic presence
indirectly, via the election of lawmakers, and directly, by virtue of any public debates
that shape the statute’s content.

Although the statutory authorization of administrative agencies is not an explicit
component of the trustee model of representation, the two share many characteristics.

'7*Ibid., at 51-52.

1785 U.S.C. §§556(a), 557(d).

'77Masuaw, supra note 21, at 158.

178The presidential appointment and removal power is undergoing some flux in favor of the presidency.
See, e.g., Seila Law, LLC v. Consumer Fin. Prot. Bureau, 140 S. Ct. 2183, 2203 (2020). Given the democratic
benefits of congressional involvement in defining the role of the President in agency decision-making, the
democratic credentials of agencies themselves, and the populist risks of a powerful presidency, I am skep-
tical of these changes. I am all the more skeptical because Congress often insulates agencies entrusted to
regulate powerful economic and political interests—interests that might capture a presidency more easily
than a Congress. A full analysis of the role the presidency in administrative decision-making is, however,
outside the scope of this article.

'7Pendleton Civil Service Act, Pub. L. No. 47-27, §27, 22 Stat. 403, 403-07 (1883).

'%Pub. L. No. 95-454, 92 Stat. 1111 (1978).

181 CorbELLL, supra note 8, at 99; Criddle, supra note 13, at 475.

18215 US.C. §41 et seq.

18315 US.C. §78a et seq.

84 W. Hampton, Jr. & Co. v. United States, 276 U.S. 394, 409 (1928) (laying down the intelligible prin-
ciple doctrine).
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First, the original trustee model likewise contemplates the use of a binding text: the
Constitution. Elected lawmakers, like trustee administrators, must also point to cod-
ified authority. Second, agencies’ implementing statutes are not precise marching
orders provided by a principal to an obedient agent, as a transmission belt theory
might imply. Rather, they are consistent with the autonomy afforded a trustee repre-
sentative. Despite their “intelligible principles,” agencies’ organizing laws are often
open-ended and vague, resembling more closely a deed of trust than a system of
command-and-control. Indeed, many organizing statutes explicitly contemplate
that agencies will promulgate binding rules as they undertake their duties. For exam-
ple, under the Federal Trade Commission Act, the FTC may “prescribe (A) interpre-
tive rules and general statements of policy with respect to unfair or deceptive acts or
practices ... and (b) rules which define with specificity acts or practices which are
unfair or deceptive.”'®> Although a trustee may not act beyond the scope of its autho-
rization, the parameters of its authorization are often underdeterminate or indetermi-
nate. Which practices are “unfair,” and thus subject to FTC rulemaking, is far from
obvious. Questions about the scope of an agency’s authority thus become questions of
statutory interpretation. So, according to the model, how should a statute be inter-
preted and who should interpret it?

First, an agency need not wait upon Congress for further instruction that may
never issue forth. If an agency is a trustee, it is not an agent of Congress. As trustees,
agencies are bound instead to act on behalf of and in the interest of the beneficiaries
identified in their authorizing statutes. Consequently, questions about what Congress
intended, or would have intended, had it considered the specific issue at hand are
largely irrelevant from the trustee’s point of view. Instead, the agency trustee must
interpret and implement an indeterminate statute in a manner that best serves its
beneficiary’s interest—subject to the minimum constraints set forth above (diligence,
good faith, care, and so on). Of course, this conclusion resonates with the deferential
Chevron doctrine,'®® whereby courts would yield to agencies’ interpretations of their
own authority so long as they are not “arbitrary, capricious, or manifestly contrary to
the statute.” These features provide a third reason why statutory authorization com-
ports with the trustee model.

Before moving on, it is useful to note that empowering agencies to interpret their
own authority need not be seen as antidemocratic. Recall that democratic congressio-
nal authority is not sui generis; it is legitimate only to the extent that it exhibits
democratic autonomy. Recall also that other representative processes can likewise
express democratic autonomy. As a result, there is no reason to think that only
Congress, through bicameralism and presentment, can make democratically legitimate
policy—including the policymaking inherent to statutory interpretation. Further, as
argued above, administrative agencies are commonly obliged to act on behalf of ben-
eficiaries that are politically disempowered vis-d-vis other citizens. If these agencies
interpret their own authorizing statutes, they can therefore ameliorate political
inequalities within other decision-making venues. To illustrate, citizens suffering
from socio-economic hardships might find democratic representation in the EEOC’s

18315 US.C §57.
¥ Chevron, U.S.A. v. Nat'l Res. Def. Council, 467 U.S. 837, 842-43 (1984).
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interpretation of its own statute, especially when judicial intervention or congressional
influence might prove hostile to their interests. Agency interpretation is also helpful
when a mechanical application of statutes works against the public interest. Even
street-level bureaucrats will better serve the public if they bend a few rules."®” Nor
is there a compelling reason to wait for Congress to elaborate upon the meaning of
an ambiguous statute. Agency inaction may be the least democratic action available
because it preserves a status quo that many citizens might find untenable.

This approach has, at least, more democratic appeal than delegating to courts the
duty to provide determinative interpretations of indeterminate authorizing statutes.
When a court, for example, forces an agency to wait for further congressional orders,
it swaps the agency’s interpretation for its own by holding that what is clear to the
agency is not, in fact, clear to the court.'® Given agencies’ expertise and experience,
they are better placed to interpret in a manner that serves the public interest in a way
that recognizes the interests of many. Courts, of course, may only recognize the inter-
ests of litigants sub judice and can deploy no special expertise in determining their
decision’s social and political knock-on effects.'®

Administrative agencies, as explained at the outset of this article, invariably enjoy
decision-making autonomy. Unlike the transmission belt model, the trustee model
of representation can accommodate it without logical gymnastics and a naive belief
in fantastic fictions. Instead, it is part and parcel of successful trustee representation:
a trustee independent of both authorizer and beneficiary can represent persons and
interests overlooked by other representative institutions.

As alluded to earlier in this section, the trustee model and administrative law also cor-
respond in the constraints they each impose on officials’ decision-making. First, agen-
cies, like trustees, must be authorized to act. In each context, reviewing courts can
play a role in guarding against actions taken ultra vires. Meanwhile, the scope of agency
authorization is often indeterminate, involving political choices best left to political insti-
tutions. The intelligible principle and Chevron doctrines'® capture this notion neatly.

Furthermore, to act in the beneficiary’s best interests, and therefore provide repre-
sentation to that beneficiary, a trustee must assume several derivative duties: care, loy-
alty, and good faith. Fortunately for the success of the trustee model, these normative
benchmarks parallel extant legal rules governing administrative decision-making,
Administrative officers, for example, cannot be reckless in their conclusions nor act
through blatant self-interest. Under the APA, courts may invalidate actions that are
arbitrary, capricious, or an abuse of discretion.'”’ A CDC official cannot, in good
faith, claim how to address contagious disease without any supporting research or

'877acka, supra note 93, at 37; HEATH, supra note 93, at 259; BELLamy, supra note 32, at 59.

"Mortenson & Bagley, supra note 149, at 283-284.

" Masnaw, supra note 21, at 70.

901 W. Hampton, Jr. & Co. v. United States, 276 U.S. 394 (1928) (intelligible principle); Chevron,
U.S.A. v. Nat’l Res. Def. Council, 467 U.S. 837, 842-44 (1984).

15 U.S.C §706(2)(A).
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investigation. They should base decisions on facts, not fairy tales."”> The APA’s formal
rulemaking requirements,'”* which require a judicially enforced, trial-type evidentiary
hearing, enforce a duty of care and diligence."** Like private fiduciary duties, judicial
review of agency decisions can be more or less deferential. In fact, courts seem to be
moving in an invasive direction, demanding “that agencies provide increasingly detailed
and persuasive justifications for their discretionary policy decisions.”'*> This movement
is uncongenial to the politics-friendly trustee model discussed here.

Finally, the model’s separation of administrative trustee from both authorizer and
beneficiary mirrors common understandings of how administration ought to oper-
ate.'”® Namely, administrators are not employees of their authorizers. They are
servants of the public. The U.S. Federal Reserve System does not take marching
orders from elected representatives who hope that a little inflation might improve
their chances at the voting booth. Instead, an independent board must attempt to
“maintain long run growth of the monetary and credit aggregates commensurate
with the economy’s long run potential to increase production, so as to promote effec-
tively the goals of maximum employment, stable prices, and moderate long-term
interest rates.”'”” The CDC’s job is not care for the health of voters living in 1946,
when it was established, but care for the populace as it exists today and will exist
tomorrow.

Thus, the trustee model of political representation reasonably describes and therefore
lends democratic credentials to administrative agencies. Citizens have “presence”
within agencies not only because agencies respect their duty to act in citizen benefi-
ciaries’ interests, but because extant law and culture encourage them to do so. Further,
agencies’ best interests determinations are appropriately politicized, permeable to the
input of citizens and their representatives. Moreover, citizens enjoy presence in the
lawmaking process that results in agencies’ statutory authorization. One upshot of
this conclusion is that it can explain why some agency actions that appear to be
undemocratic may not be undemocratic at all.

Agency officials occasionally find themselves confronting elected lawmakers hos-
tile to their mandates. The EPA, authorized to protect the public from pollution,
might face representatives who would rather scrap its regulations because of the oner-
ous burden they place upon businesses and landowners. Industry-aligned presidential
political appointees might mobilize to erase EPA policy, and congressional hearings
might commence with the aim to embarrass and delegitimize the EPA before the
public. Driven by a democratic instinct, one might conclude that the EPA should

2Mastaw, supra note 21, at 60.

125 U.S.C. §§556-557.

'%4Criddle, supra note 13, at 479.

%Evan J. Criddle, Fiduciary Foundations of Administrative Law, 54 U.C.LAA. L. Rev. 117, 118 (2006).
1%Criddle, supra note 13, at 475.

712 US.C. §225a.
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capitulate. If this is the direction that popular winds blow, who is an unelected agency
official to object? The trustee model explains why it should not—and why its refusal
is democratic. The EPA, as a trustee representative, is no presidential mouthpiece.
Nor is it the appointed agent of any particular congressional representative—or
their wealthy constituents. The EPA is instead a trustee representative duty bound
to serve the public interest identified in its statutory mandate. One reason that this
kind of representation is so appealing is precisely because it stands firm in the face
of both changeable popular opinion and the pressure applied by a highly resourced,
self-interested minority. It provides a bulwark against populist inclinations. It pro-
vides representation for beneficiaries whose voices are not adequately represented
by congressional and presidential politics. Thus, to radically undermine EPA policy
(or burn it to the ground), lawmakers have to pass new legislation.

Another benefit of the model is that it suggests agencies are at least sometimes per-
mitted to make policy that lacks clear statutory provenance. To illustrate, the
Department of Education might implement a universal student loan forgiveness plan
under a statute meant to address national economic emergencies. It does so knowing
that a powerful industry lobby, using its plentiful cash reserves, routinely convinces law-
makers to block any and all legislation related to forgiving the debt of ordinary con-
sumers. Rather than conclude that the Department’s plan is egregious executive
overreach, we might also consider that the agency attended to interests of those illegit-
imately excluded from a corrupt legislative process. As Emerson notes, proponents of
New Deal agencies promoted them because they could protect people who, as a result of
the complexity and inequality intrinsic in the modern economy, could not initiate
action to protect themselves."”® “[Gliven the constant inequality generating pressures
of the capitalist economy,” notes political theorist Kevin Olson, administration may
be “required to maintain the conditions under which the sovereignty of citizens can
be fairly and accurately translated into law.”"*’

Finally, administrative agencies can help to maintain constitutional representative
democracy itself. Consider a scenario where a single party captures the executive and
the legislature. That party then seeks to change election rules in its favor, securing
power for years to come. An agency committed to civil rights might step in to protect
the franchise, even if it seems to do so against democratic currents and even if such ques-
tions are deemed nonjusticiable “political” questions.””® The trustee model can tell us
why agency intervention is nevertheless democratic: it protects democratic autonomy,
securing representation for those excluded from the political process. Consider also a
U.S. Attorney General, a political appointee, countermanding the orders of a president
to weaponize the Department of Justice in a bid to overturn the results of an election.
Despite the President’s appointment power, the U.S. Attorney General is not his per-
sonal lawyer. The Attorney General, rather, is authorized by the Judiciary Act of 1789
to represent “the people.” The U.S. Attorney General, if abiding by his duty to serve
the people and its interest, can refuse and still deserve to be called democratic.

“Emerson, supra note 168, at 126.
0lson, supra note 76, at 108, 122.
200806 Rucho v. Common Cause, 588 U.S. __ (2019).
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Much of modern administration, given the democratic credentials lent it by the
trustee model of representation, is likely legitimate. It facilitates democratic autonomy
by giving citizens presence in decisions that, by their nature, elide direct participation.
It is, of course, unlikely that courts hostile to administrative policymaking will take
seriously the public trust held by administrators. But for political and legal theorists,
thinking of agencies as trustee representatives invites us to consider that agencies, far
from being embarrassing leviathans requiring restraint, might be part and parcel of a
system of collective, democratic power.
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