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1. This volume of the ICSID Reports focuses on the broad topic of attribution of
conduct – whether action or inaction – to States.1 The international legal rules of
attribution are both old and new. Old because several authorities on which their
formulation or consolidation rests date back to the early twentieth century or even
before. But they are also new because, in earnest, their systematisation came much
later, mainly in the last quarter of the twentieth century and, above all, in the
1996 and 2001 Draft Articles adopted by the International Law Commission (ILC)
on the subject of State responsibility for internationally wrongful acts.2

2. A growing degree of consolidation is also apparent in the reasoning of
international courts and tribunals applying the relevant rules of general inter-
national law. This is so not only in cases preceding the 1996 or 2001 ILC drafts3

but also in those decided in the years between the two drafts4 and shortly after the

1 This is a classic topic which in much of the early literature and practice up until the 1980s used a
different terminology, that of imputability rather than attribution. Some important general contributions
to the topic include: G. Arangio-Ruiz, “State Fault and the Forms and Degrees of International
Responsibility: Questions of Attribution and Relevance” in Le Droit international au service de la
paix, de la justice et du développement; Mélanges Michel Virally (Paris: Pedone 1991), pp. 25–42;
G. Arangio- Ruiz, “State Responsibility Revisited: The Factual Nature of the Attribution of Conduct to
the State” (2017) 100 Rivista di Diritto Internazionale 1; I. Brownlie, System of the Law of Nations.
State Responsibility. Part I (Oxford: Clarendon Press 1983); D. Caron, “The Basis of Responsibility:
Attribution and Other Transsubstantive Rules” in R. B. Lillich and D. B. Magraw (eds.), The Iran–
United States Claims Tribunal: Its Contribution to the Law of State Responsibility (Irvington-on-
Hudson: Transnational Publishers 1998), pp. 109–84; L. Condorelli, “L’imputation à l’État d’un fait
internationalement illicite: solutions classiques et nouvelles tendances” (1984) 189 RCADI 9;
L. Condorelli and C. Kress, “The Rules of Attribution: General Considerations” in J. Crawford,
A. Pellet, S. Olleson and K. Parlett (eds.), The Law of International Responsibility (Oxford
University Press 2010), pp. 22–235; J. Crawford, State Responsibility: The General Part (Cambridge
University Press, 2013) [Crawford, State Responsibility], pp. 113–211; P.-M. Dupuy, “Le fait
générateur de responsabilité international des États” (1984) 188 RCADI 9. On this topic in the specific
context of investment arbitration: J. Crawford and P. Mertenskötter, “The Use of the ILC’s Attribution
Rules in Investment Arbitration” in M. Kinnear et al. (eds.), Building International Investment Law:
The First 50 Years of ICSID (The Hague: Kluwer Law International 2015), pp. 27–42; C. de Stefano,
Attribution in International Law and Arbitration (Oxford University Press, 2020) [de Stefano,
Attribution]; K. Hober, “State Responsibility and Attribution” in P. Muchlinski, F. Ortino and
C. Schreuer (eds.), The Oxford Handbook of International Investment Law (Oxford University Press
2008), pp. 549–83; C. Kovács, Attribution in International Investment Law (The Hague: Kluwer Law
International 2018); S. Olleson, “Attribution in Investment Treaty Arbitration” (2016) 31 ICSID
Review 457.
2 Draft Articles on State Responsibility with Commentaries thereto adopted by the International Law
Commission on First Reading, Yearbook of the International Law Commission, 1996, vol. II (Part Two)
[1996 ILC Articles]; Responsibility of States for Internationally Wrongful Acts, draft articles and
commentaries, Yearbook of the International Law Commission, 2001, vol. II (Part Two) [the text is
hereafter referred to as ILC Articles and the commentaries as Commentary to the ILC Articles].
3 For statements on attribution preceding the 1996 ILC Articles see, most notably, United States
Diplomatic and Consular Staff in Tehran, Judgment, ICJ Reports 1980, p. 3 [Tehran Hostages case],
paras. 56–75; Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States of America), Merits, Judgment, ICJ Reports 1986, p. 14 [Nicaragua case], paras. 109–22; Amco
Asia Corporation and Others v. Republic of Indonesia, ICSID Case No. ARB/81/1, Award
(20 November 1984) [Amco v. Indonesia], paras. 172, 178; Asian Agricultural Products Ltd (AAPL)
v. Republic of Sri Lanka, ICSID Case No. ARB/87/3, Final Award (27 June 1990) [AAPL v. Sri Lanka],
para. 60; Southern Pacific Properties (Middle East) Limited v. Arab Republic of Egypt, ICSID Case No.
ARB/84/3, Award on the Merits (20 May 1992) [SPP v. Egypt], para. 85.
4 Between 1996 and 2001, see e.g. Difference Relating to Immunity from Legal Process of a Special
Rapporteur of the Commission on Human Rights, Advisory Opinion, ICJ Reports 1999, p. 62
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adoption of the 2001 draft.5 The initial lack of consolidation was less a matter of
unfamiliarity with the new systematisation than one of lack of an extensive
practice by investment tribunals. As an illustration, the tribunal in EnCana
v. Ecuador, presided over by the last ILC Rapporteur on State Responsibility, the
late Judge James Crawford, decided the matter of attribution without reference to
previous investment cases.6 Over time, the body of cases grew and, quite naturally,
many complex issues emerged and were addressed in the reasoning of tribunals. At
present, the case law of investment arbitration tribunals has become a very important
vector in the consolidation of the general international law of attribution.

3. This preliminary study provides a systematisation of this growing practice
relating to the operation of the general international law of attribution. It does so
in the light of the 16 cases reported in this volume as well as of a wider body of
cases listed in the Appendix. As in previous volumes, the 16 decisions reflect a
combination of relevance and editorial considerations. This preliminary study
covers what I see as the most salient issues of importance to practitioners, while
at the same time emphasising the conceptual problems raised by these issues.
Every effort is made for the theoretical and practical analysis to complement
each other, as they should. As the late Professor Emmanuel Gaillard once noted,
“law is a science of action” (“le droit est une science de l’action”),7 and the
constant systematisation work on which law partly rests must embody this
double imperative.

4. After an overview of the main issues arising from the cases reported in this
volume (Part I), I analyse five main questions, each with its sub-questions, in the
light of both the reported decisions and the wider case law (Part II), before offering
some brief concluding remarks (Part III).

[Cumaraswamy case], para. 62; Emilio Agustín Maffezini v. Spain, ICSID Case No. ARB/97/7, Award
(25 January 2000) [Maffezini v. Spain – Jurisdiction], paras. 75–82; Compañía de Aguas del Aconquija
SA and Vivendi Universal SA v. Argentine Republic, ICSID Case No. ARB/97/3, Award (21 November
2000), para. 49; Salini Costruttori SpA and Italstrade SpA v. Kingdom of Morocco, ICSID Case No.
ARB/00/4, Decision on Jurisdiction (16 July 2001) [Salini v. Morocco], para. 31; Consortium RFCC
v. Kingdom of Morocco, ICSID Case No. ARB/00/6, Award on Jurisdiction (16 July 2001) [RFCC
v. Morocco], para. 35.
5 For decisions addressing attribution rendered shortly after the adoption of the ILC Articles on the
second reading in 2001 see e.g. ADF Group Inc. v. United States of America, ICSID Case No. ARB
(AF)/00/1, Award (9 January 2003), paras. 164–6; CMS Gas Transmission Company v. Republic of
Argentina, ICSID Case No. ARB/01/8, Award on Jurisdiction (17 July 2003), para. 108; Generation
Ukraine Inc. v. Ukraine, ICSID Case No. ARB/00/9, Final Award (16 September 2003), paras.
10.2–10.7; Nykomb Synergetics Technology Holding AB v. Republic of Latvia, SCC Case, Award (16
December 2003) [Nykomb v. Latvia], page 31; Salini Costruttori SpA and Italstrade SpA v. Hashemite
Kingdom of Jordan, ICSID Case No. ARB/02/13, Decision on Jurisdiction (9 November 2004),
para. 157.
6 EnCana Corporation v. Republic of Ecuador, LCIA Case No. UN3481, Award (3 February 2006)
[EnCana v. Ecuador], para. 154 (“the conduct of Petroecuador in entering into, performing and
renegotiating the participation contracts (or declining to do so) is attributable to Ecuador. It does not
matter for this purpose whether this result flows from the principle stated in Article 5 of the ILC’s
Articles on Responsibility of States for Internationally Wrongful Acts or that stated in Article 8. The
result is the same.”).
7 Quoted in N. Bonucci, “Décès d’Emmanuel Gaillard (1952–2021)”, 5 April 2021, available at:
https://www.sfdi.org/deces-demmanuel-gaillard-1952-2021/.
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I. OVERVIEW

5. This preliminary study places the wide range of issues relating to the rules
governing attribution of conduct in the context of five broad questions, which are
distinct but related. These questions are selected on the basis of three main
considerations. First, taken together, these questions and their answers provide
a systematisation of many issues that have emerged in the case law. Thus, they
can be seen both as a guide to the broader case law and as an analytical grid to
identify and disentangle numerous issues that are sometimes conflated or over-
looked. Secondly, these questions can be used to summarise the main tenets
arising from the 16 decisions reported in this volume. Figure 1 presents the five
questions and locates all the reported decisions in those quadrants where they are
most relevant. Thirdly, the same exercise could be conducted for a wider body of
case law relating to attribution, much of which is analysed in this study (see
Appendix). I have not done so in graphic form, but the structure of Figure 1
underpins the analysis of this wider body of cases in Part II of this study. Before
undertaking this analysis, I must elaborate on each of the five questions and their
possible answers.

6. The first question concerns the law governing matters of attribution of
conduct. Whereas some tribunals have proceeded to apply general international
law rules, as codified in the ILC Articles, matters of applicable law may be more
complex. The rules formulated in Part I, Chapter II of the ILC Articles have a well-
defined scope of application. They apply to attribution of conduct to the State as a
subject of international law (not domestic law) and only for the purpose of State
responsibility (not for other purposes). That, in turn, raises two sets of sub-
questions. One concerns the determination of the rules of international law
governing attribution-related issues for purposes other than State responsibility.
The other concerns the determination of the scope of application of domestic law
to a range of attribution-related issues.

7. The second question relates to the determination of the relevant rules of
international law. One sub-question concerns the operation of special rules of
attribution, which may arise from instruments, such as the North American Free
Trade Agreement (NAFTA),8 EU secondary legislation,9 the Energy Charter
Treaty (ECT)10 or other sources. Another sub-question arising in this context
concerns the possibility that the general rules of attribution may operate differently
in the context of international investment law. This was hinted at by the tribunal in
Bayindir v. Pakistan in connection with the rule codified in Article 8 of the ILC

8 North American Free Trade Agreement, 17 December 1992, 32 ILM 296 [NAFTA]. This agreement
was subsequently renegotiated, resulting in the United States–Mexico–Canada agreement (USMCA)
signed on 30 November 2018.
9 See e.g. InterTrade Holding GmbH v. Czech Republic, PCA Case No. 2009-12, Final Award
(29 May 2012) [InterTrade v. Czech Republic], para. 189, referring to Directive 92/50/EEC of
18 June 1992 relating to the coordination of procedures for the award of public service contracts.
10 Energy Charter Treaty, 17 December 1994, 2080 UNTS 100 [ECT].
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Articles.11 The growing body of investment decisions on matters of attribution has
resulted, indeed, in increasingly detailed inquiries and the development of “tests”
for the application of the general rules.

Figure 1. Key questions and recurrent problems in the attribution of conduct to States in
investment arbitration

11 Bayindir Insaat Turizm Ticaret Ve Sanayi AŞ v. Islamic Republic of Pakistan, ICSID Case No.
ARB/03/29, Award (27 August 2009) [Bayindir v. Pakistan], para. 130.
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8. The third question concerns the stage of the proceedings in which matters of
attribution must be addressed. Although there is no legal requirement preventing
attribution from being heard at the jurisdictional stage, and respondent States
sometimes raise objections to jurisdiction based on the lack of attribution, the
factual dimensions of the question make it more suitable for the merits. When there
is no bifurcation between matters of jurisdiction and merits in the proceedings, this
factual dimension does not raise any particular difficulties. But in bifurcated
proceedings, tribunals may need to either apply a prima facie test to matters of
attribution or join the jurisdictional objection based on lack of attribution to the
merits. These different options have implications for the length and cost
of proceedings.

9. The fourth question focuses on the main routes of attribution under general
international law. Chapter II of Part I of the ILC Articles provides the basis for
analysis. Out of the several rules identified in this document, three of them have
been most recurrently used, namely attribution of conduct of organs of the State
(Article 4), conduct of instrumentalities of the State (Article 5), and conduct under
the direction or control of the State (Article 8). In principle, conduct ultra vires of
organs or instrumentalities remains attributable to the State, as stated in Article 7,
but there are important distinctions to be made in this regard. These are not the
only routes that have been tested in practice. In reported decisions we find reliance
on Article 11, which attributes conduct to a State if the latter subsequently adopts
the conduct as its own. Beyond the reported decisions, there are some cases which
shed light on other attribution routes, including Article 6 (organs placed at the
disposal of a State by another State) and Article 10 (insurrectional and other
movements). Within the context of the fourth question, clarification of each
attribution route can be seen as a sub-question. Yet, staying at this level would
not capture a number of specificities that are best discussed separately. That is the
purpose of the fifth and final question.

10. The fifth question attempts a transversal analysis of five recurrent legal
problems arising in the case law. These are by no means the only legal issues that
arise, but their general relevance warrants specific discussion. The first sub-
question concerns the ever-present issue of the nature – sovereign or commercial –
of the relevant acts and the scope of application of this distinction. The second
sub-question focuses on a distinct matter, which is the difference between acts
performed by an organ or an instrumentality in an official capacity and acts
performed in a private capacity. This sub-question raises several complex issues,
both definitional (“official capacity”) and normative (how should acts of corrup-
tion, which are performed by definition in an official capacity, be characterised).
The third sub-question is closely related to the previous one. It concerns the
attribution of ultra vires acts. Under Article 7 of the ILC Articles, acts ultra vires
of organs and instrumentalities may be attributed to a State under the rules
formulated in Articles 4 and 5 if and only if they are performed in an official
capacity. For the purpose of Article 4, it does not matter whether the act is of a
sovereign or commercial nature, as long as it is performed by an organ acting in an
official capacity. By contrast, under Article 5, the commercial nature of the act
would be an obstacle to its attribution to the State. The fourth sub-question lies at
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the intersection between the assessment of attribution and that of breach of a
primary norm. It concerns the attribution of failure to act in circumstances where
the State is required to act. The fifth and final sub-question concerns a number of
issues arising in connection with contracts, including the attribution of the con-
tractual terms themselves, that of conduct interfering with the contractual frame-
work, and the operation of so-called umbrella clauses in this context.

11. Figure 1 above summarises all these questions/sub-questions, and the issues
for which the decisions reported in this volume are most relevant. In the following
paragraphs, I examine each of these questions/sub-questions in the light of the
relevant case law. The last section of the study offers a brief overall assessment.

II. ANALYSIS

1. Question 1: which law governs attribution?

1.1. Overview
12. Both international law and domestic law are relevant for attribution. Even

when it is undisputed that the attribution of a certain conduct is governed by
international law, domestic law remains relevant to ascertain whether a certain
person or entity is an organ of the State12 or an instrumentality is endowed with
governmental authority.13 In this scenario, the international legal rules on attribu-
tion specifically rely on domestic law. A different matter is, however, to determine
whether these rules apply in the first place.

13. The Commentary to the ILC Articles specifies the ambit of application of
such rules in two main ways.14 First, the rules govern attribution of conduct to the
State “as a subject of international law” and not as a subject of domestic law.15

Second, they only concern attribution for the purpose of determining a State’s
responsibility for internationally wrongful acts. These two specifications are more
complex than they may appear at first sight. At a basic level, the first one means
that in a case against a State before domestic courts for violation of domestic law,
the attribution of conduct to the State will not be governed by the rules of
attribution in general international law but by domestic law. But the situation
becomes more complex when the State is sued for breach of a contract. In
principle, such a claim would be against the State as a subject of domestic law,
a contractual partner. However, such claims have often been brought before
international arbitration tribunals under a composite applicable law, including
domestic and international legal aspects. In such cases, the second specification

12 ILC Articles, Article 4(2) and Commentary to the ILC Articles, commentaries to Part I, Chapter II,
para. 6, and to Article 4, para. 11; Ortiz Construcciones y Proyectos SA v. People’s Democratic Republic
of Algeria, ICSID Case No. ARB/17/1, Award (29 April 2020) [Ortiz v. Algeria], para. 160.
13 Commentary to the ILC Articles, commentaries to Article 5, para. 5; Ortiz v. Algeria, para. 194
(referring to other authorities in footnote 325).
14 Commentary to the ILC Articles, commentaries to Part I, Chapter II, para. 7.
15 Commentary to the ILC Articles, commentaries to Article 2, para. 6.
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is useful to clarify that the international legal rules on attribution only concern a
State’s responsibility for an internationally wrongful act, i.e. the consequences
(organised by “secondary rules”, including rules of attribution) under international
law of a breach of an international rule of conduct (a “primary rule”).

14. The decision of the tribunal in Ampal v. Egypt offers a concise confirmation
of this point when it states that “[t]he Tribunal accepts the Respondent’s submis-
sion that the rules of attribution only apply to the determination of breaches of
international law. They are not applicable to contractual breaches.”16 The concep-
tual distinction between primary rules and secondary rules can be applied both to
international and domestic law. The breach of a primary rule of domestic law has
the consequences described in the applicable secondary rules of domestic law.
Only if the conduct may amount to a breach of a primary rule of international law
will the international legal rules on attribution apply, alongside other “secondary
rules” of State responsibility for internationally wrongful acts.

15. These two specifications, taken together, circumscribe the scope of applica-
tion of the rules of attribution in general international law in such a way as to
exclude two main sets of questions which are governed by other rules: attribution-
related questions under international law for purposes other than State responsi-
bility, and attribution-related questions governed by domestic law.

1.2. Attribution-related questions governed by international law for
purposes other than State responsibility

16. The first set of questions is expressly acknowledged by the Commentary to
the ILC Articles by reference to the international legal rules governing the organs
which can enter into commitments on behalf of the State without the need to
produce full powers (Heads of State or Government and ministers of foreign
affairs).17 The distinction between the purpose of State responsibility and other
purposes under international law (for which the international legal rules of attribu-
tion do not apply) was recognised by the tribunal in Gavrilović v. Croatia, in the
following terms:

The ILC Articles are the relevant rules on attribution that are widely considered to
reflect international law. They concern the responsibility of States for their internation-
ally wrongful acts, given the existence of a primary rule establishing an obligation.
These principles of attribution do not operate to attach responsibility for “non-wrong-
ful acts” for which the State is assumed to have knowledge.18

In this case, the tribunal reasoned that because there was no conduct constituting a
breach of a primary rule of international law, the question of attribution did not
arise. To avoid any confusion, attribution is a necessary but not sufficient

16 Ampal-American Israel Corporation and Others v. Arab Republic of Egypt, ICSID Case No. ARB/
12/11, Decision on Liability and Heads of Loss (21 February 2017) [Ampal v. Egypt], para. 81 (see
paras. 77–8 for the authorities relied upon by the respondent).
17 Commentary to the ILC Articles, commentaries to Part I, Chapter II, para. 5.
18 Georg Gavrilović and Gavrilović d.o.o. v. Republic of Croatia, ICSID Case No. ARB/12/39, Award
(25 July 2018) [Gavrilović v. Croatia], para. 779.
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component of an internationally wrongful act, as characterised by Article 2(a) of
the ILC Articles. It is therefore relevant for the assessment of an allegation that a
State has breached its international obligations, even if the assessment concludes
that there has been no breach.

17. The distinction made by the tribunal in Gavrilović v. Croatia served mainly
to conclude that the rules of attribution cannot be used “to create primary obliga-
tions for a State under a contract”.19 An analogy can be made with the example
given in the ILC Commentary relating to the rules defining the powers to bind the
State. The fact that a person is an organ of the State is clearly not enough for such a
person to be entitled, under international law, to conclude a treaty or to bind a State
through a unilateral act, unless there are other rules that entitle that person to do so.
The rules of attribution are inapplicable in this respect. The same applies to
contractual undertakings. The mere fact that a person is (or is employed by) an
organ does not mean that s/he is entitled to bind the State contractually – whether
the national government, a territorial subdivision, or a public agency – unless there
are other rules, here of domestic law, which contemplate such binding conduct.
The international legal rules of attribution, including the rule concerning acts ultra
vires, simply do not concern this issue.

18. There are also other attribution-related questions, governed by international
law, where such rules are inoperative, although their treatment in the case law is
sometimes confusing. For example, when the jurisdiction of a court or tribunal is
limited to complaints or claims brought by entities (physical or legal) other than
States, as under Article 34 of the European Convention on Human Rights
(ECHR)20 or Article 25 of the ICSID Convention,21 the question may arise as to
whether a claimant’s links to a State are such that they preclude its right of
action.22 This is clearly different from the question of whether a certain conduct
is attributable for the purpose of State responsibility. Hence, the international legal
rules on attribution are inoperative. The matter is governed by other rules of
international law specifically concerning this issue, i.e. Article 34 of the ECHR
or Article 25 of the ICSID Convention, for the interpretation of which the
international legal rules on attribution may or may not be relevant, but they are
not governing. The European Court of Human Rights (ECtHR) has developed its
own test to determine whether a complainant is a governmental or non-
governmental actor for the specific purpose of bringing a complaint.23 In the
investment context, tribunals have followed different approaches. In some cases,

19 Gavrilović v. Croatia, para. 856.
20 Convention for the Protection of Human Rights and Fundamental Freedoms, 4 November 1950,
213 UNTS 221 [ECHR].
21 Convention on the Settlement of Investment Disputes Between States and Nationals of Other States
(International Centre for Settlement of Investment Disputes [ICSID]), 18 March 1965, 575 UNTS 159
[ICSID Convention].
22 See M. Feldman, “State-Owned Enterprises as Claimants in International Investment Arbitration”
(2016) 31 ICSID Review 24.
23 See e.g. Case of the Holy Monasteries v. Greece, ECtHR Application 10/1993/405/483-484,
Judgment (21 November 1994), para. 49; Islamic Republic of Iran Shipping Lines v. Turkey, ECtHR
Application No. 40998/98, Judgment (13 March 2008), paras. 78–82.
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the matter has been addressed under a specific test applicable under the relevant
rule (Article 25 of the ICSID Convention).24 In others, perhaps due to the framing
of the argument by the parties, the question has been incorrectly examined under
the international legal rules of attribution, although this is clearly a purpose
unrelated to State responsibility.25

19. A further attribution-related question governed by international law but not
by the international legal rules of attribution is the assessment of breach of a
primary rule. The ILC Commentary makes this point clearly:

As a normative operation, attribution must be clearly distinguished from the charac-
terization of conduct as internationally wrongful. Its concern is to establish that there is
an act of the State for the purposes of responsibility. To show that conduct is
attributable to the State says nothing, as such, about the legality or otherwise of that
conduct.26

In practice, the matter may be confusing because the facts underpinning the
inquiry on attribution may be largely the same as those relevant to establish breach
of an international obligation. For example, when the claim concerns conduct
which is blatantly in breach of international law, its attribution would suffice to
trigger responsibility. But, as noted by the commentary, “the two elements are
analytically distinct”.27 A conduct may be attributable to a State but, after assess-
ment, it may not constitute a breach of a primary rule of international law. The
latter assessment is governed by the primary rule.

20. So far, I have discussed four attribution-related questions governed by
international law but not by the international legal rules of attribution, namely:
(i) legal powers to bind the State in certain ways, (ii) the scope of primary norms
(entities bound by it), (iii) the right to bring a claim, and (iv) the difference
between attribution and responsibility. These are but some examples. As noted
earlier, the international legal rules of attribution have a specific ambit of applica-
tion, beyond which they are inoperative.

1.3. Attribution-related questions governed by domestic law
21. Certain attribution-related questions which are beyond the aforementioned

ambit are governed by laws other than international law, i.e. domestic law includ-
ing contractual matters. The decisions in Gavrilović v. Croatia and Ampal v. Egypt
can serve again as starting points for the discussion. In Gavrilović, the respondent

24 Ceskoslovenska Obchodni Banka, AS v. The Slovak Republic, ICSID Case No. ARB/97/4, Decision
of the Tribunal on Objections to Jurisdiction (24 May 1999) [CSOB v. Slovak Republic], paras. 15–27
(deciding the issues without any reference to rules of attribution); Beijing Urban Construction Group
Co. Ltd v. Republic of Yemen, ICSID Case No. ARB/14/30, Decision on Jurisdiction (31 May 2017)
[Beijing Urban v. Yemen], paras. 31–47 (deciding the issue under the “Broches factors” characterised as
the mirror image of Articles 5 and 8 of the ILC Articles).
25 See e.g. Masdar Solar & Wind Cooperatief UA v. Kingdom of Spain, ICSID Case No. ARB/14/1,
Award (16 May 2018) [Masdar v. Spain], paras. 166–77; Landesbank Baden-Württemberg and Others
v. Kingdom of Spain, ICSID Case No. ARB/15/45, Decision on the Intra-EU Jurisdictional Objection
(25 February 2019), para. 98.
26 Commentary to the ILC Articles, commentaries to Part I, Chapter II, para. 4.
27 Commentary to the ILC Articles, commentaries to Part I, Chapter II, para. 4.
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questioned the legality under domestic law of certain actions taken by its own
Bankruptcy Courts. The tribunal, after stating that “the principles of attribution
operate in the context of a complaint made against the State by a third party”,
reached the conclusion that “[t]he involvement of the host State in this process –
for example, through the Bankruptcy Court – is not a matter of attribution because
there is no third party seeking to hold the State liable”.28 The conclusion is correct
but the reason is questionable. Whether or not a third party seeks to hold a State
responsible is not determinative. What matters is whether the conduct must be
considered State conduct for the purpose of its (in)consistency with a primary rule
of international law. Given that the issue in Gavrilović was (in)consistency with
domestic law, the rules of attribution were inapplicable.

22. The latter reasoning was followed by the tribunal in Ampal v. Egypt with
regard to consistency with certain contractual obligations. The tribunal sided with
the respondent in its conclusion that “the rules of attribution only apply to the
determination of breaches of international law. They are not applicable to con-
tractual breaches.”29 Breach of contract is not a matter of State responsibility for
internationally wrongful acts. The ILC Articles devote a specific article to the
clarification of this point: “[t]he characterization of an act of a State as internation-
ally wrongful is governed by international law. Such characterization is not
affected by the characterization of the same act as lawful by internal law.”30

A breach of a contract triggers the secondary rules defining the consequences of
such breach under the proper law of the contract, whether the domestic law of the
host State or a foreign law selected by the parties. Only a breach of a primary rule
of international law triggers the rules of State responsibility for internationally
wrongful acts. It is, of course, possible that the very facts claimed to be a breach of
contract may amount to a breach of international law. This raises the classic issue
of the distinction between treaty claims and contract claims.31 The tribunal in
Ampal recalled specifically its decision on jurisdiction, where the two matters were
distinguished:

in order for it to find that there has been a breach of those standards in relation to the
Gas Supply Dispute [fair and equitable treatment and unlawful expropriation], it will
need to determine as an incidental question whether the Source GSPA [General Sale
and Purchase Agreement] was validly terminated. However this does not change the
fact that the key issue under the Treaty in respect of a claim for unlawful expropriation
or breach of the fair and equitable treatment is whether there has been a loss of
property right constituted by the contract or whether legitimate expectations arose
under the contract.32

Taken together, these two decisions clarify that the rules of attribution in
general international law are only applicable to assess the consistency of State
conduct with a primary rule of international law, not with one arising from

28 Gavrilović v. Croatia, para. 763. 29 Ampal v. Egypt, para. 81. 30 ILC Articles, Article 3.
31 J. Crawford, “Treaty and Contract in Investment Arbitration” (2008) 24 Arbitration
International 351.
32 Ampal v. Egypt, para. 81 (referring to the Decision on Jurisdiction, paras. 254–5).
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domestic law (e.g. bankruptcy) or a contract (and its proper law). The next step of
the analysis concerns the type of questions that fall under the remit of domestic
(and contractual) law.

23. One important question that arises in practice concerns the extension of
contractual obligations undertaken by entities, public or private, which are
separate from the State. This may be relevant to determine liability under
domestic law but also to assess whether there is an undertaking by the State
(the contract) protected by an umbrella clause, i.e. by a primary rule of
international law. The basic rule is clear: it is the applicable domestic law that
determines who is a party to the contract; the international legal rules of
attribution cannot extend a contract to a non-party. As noted in EDF
v. Romania, reported in this volume:

[T]he attribution to Respondent of AIBO’s and TAROM’s acts and conduct [both
being State-owned entities in the Romanian aviation industry] does not render the
State directly bound by the ASRO Contract or the SKY Contract for purposes of the
umbrella clause. . . . Attribution does not change the extent and content of the obliga-
tions arising under the ASRO Contract and the SKY Contract, that remain contract-
ual, nor does it make Romania party to such contracts.33

24. Interference by a State with a contractual relationship between third
parties (e.g. a foreign investor and a public entity) may, however, be assessed
in the light of the rules of attribution in general international law. For example,
the public entity may exercise a contractual right under the direction or control
of the host State.34 That specific conduct (the exercise of a contractual right)
may be attributed to the State under the international rules of attribution and, if
it is in breach of a primary rule of international law, it may trigger the
responsibility of the State for internationally wrongful acts. But at no point
are the contractual obligations between the foreign investor and the entity
extended to the State. Any potential breach of contract is merely part of the
facts to be assessed when considering whether there has been a breach of an
international obligation.

25. In this context, one may ask what rules govern whether the contractual
obligations undertaken by a separate entity (public or private) can be extended to
the State. Whether or not a State has entered into a contract through representatives
is a matter of domestic law. The decision on jurisdiction in Khan Resources

33 EDF (Services) Limited v. Romania, ICSID Case No. ARB/05/13, Award (8 October 2009) [EDF
v. Romania], paras. 318–19 (emphasis added). See further Compañiá de Aguas del Aconquija SA and
Vivendi Universal v. Argentine Republic, ICSID Case No. ARB/97/3, Decision on Annulment (3 July
2002), para. 96; William Nagel v. Czech Republic, SCC No. 049/2002, Final Award (9 September
2003), para. 321; Impregilo SpA v. Islamic Republic of Pakistan, ICSID Case No. ARB/03/3, Decision
on Jurisdiction (22 April 2005), para. 216; Gustav F W Hamester GmbH & Co KG v. Republic of
Ghana, ICSID Case No. ARB/07/24, Award (18 June 2010) [Hamester v. Ghana], para. 347; Limited
Liability Company Amto v. Ukraine, SCC Case No. 080/2005, Final Award (26 March 2008) [Amto
v. Ukraine], paras. 110–12.
34 Bayindir v. Pakistan, paras. 124–30; CC/Devas (Mauritius) Ltd, Devas Employees Mauritius
Private Limited and Telcom Devas Mauritius Limited v. Republic of India, PCA Case No. 2013-09,
Award on Jurisdiction and Merits (25 July 2016) [Devas v. India], paras. 288–90.
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v. Mongolia offers a good illustration.35 The dispute concerned a uranium mining
venture in Mongolia. The claims were brought under both a set of contracts and the
ECT. The claimants argued inter alia that the contractual obligations were binding
on the State because they had been entered into by entities which were State
representatives. The respondent objected that Mongolia was not a party to the
relevant contract and, as a result, the tribunal lacked personal jurisdiction. The
tribunal rejected the objection. In doing so, it made two significant points. First,
the tribunal stated that the claimants bore “the burden of proving the facts on
which they rel[ied] in support of this proposition [i.e. that the entities party to the
relevant contract were representatives of Mongolia]”.36 Second, the tribunal stated
that “the relationship between a state and its alleged representative must be
assessed under the law of this state and in the light of the factual background of
this relationship”.37 Thereafter, it examined the text of the contract, in the light of a
related contract, Mongolian law and the behaviour of the parties, and it found that
the State was a party to the contract and therefore the tribunal had personal
jurisdiction. At no time did the tribunal feel any need to refer to the international
legal rules on attribution.

26. The approach followed in Khan Resources v. Mongolia is, in my view,
correct. It can be contrasted with the less clear approach followed on this point
by the tribunal in Devas v. India, a decision reported in volume 18 of the
ICSID Reports.38 In this case, the claimants argued that the conduct of a State-
owned company, including the entry into a contract with the investor, was
attributable to the State on the basis of the concept of agency. This argumenta-
tion was problematic because the claimant sought to establish a certain notion
of agency in international law by reference to cases where agency had been
analysed, as it must be, under domestic law.39 The tribunal rightly rejected the
existence of such a concept but, debatably, it examined whether the obligations
undertaken by the State-owned entity under the contract could be extended to
the State as a result of the international legal rules of attribution. On this point,
it concluded that:

when entering into the Agreement, [the State-owned entity] was not acting as an organ
of the Respondent, whether under the provisions of Articles 4 and 5 of the ILC
Articles. The Agreement itself does not constitute an obligation the Respondent has
entered into within the meaning of Article 11(4) [the umbrella clause].40

35 Khan Resources Inc., Khan Resources BV and CAUC Holding Company Ltd v. Government of
Mongolia and Monatom Co. Ltd, PCA Case No. 2011-09, Decision on Jurisdiction (25 July 2012)
[Khan Resources v. Mongolia – Jurisdiction]. See also Unión Fenosa Gas, S.A. v. Arab Republic of
Egypt, ICSID Case No. ARB/14/4, Award of the Tribunal (31 August 2018) [Unión Fenosa v. Egypt],
paras. 9.93 (“Of course, a State may become subject to obligations entered into on its behalf by entities
other than organs of the State, but this is governed by general principles of the law of agency (not
attribution)”) and 9.110 (“An agency relationship binds a State as principal whether or not the agent
(EGPC) is an organ of the State”).
36 Khan Resources v. Mongolia – Jurisdiction, para. 344.
37 Khan Resources v. Mongolia – Jurisdiction, para. 345. 38 Devas v. India, para. 281.
39 Devas v. India, para. 275. 40 Devas v. India, para. 281.
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This reasoning was possibly influenced by how the parties argued their case, but it
is misleading. Whether a contract concluded by a separate State-owned enterprise
can be extended to the State is a matter of domestic law. By contrast, whether a
State has interfered with the exercise of contractual rights by the State-owned
enterprise allegedly in violation of a primary rule of international law is a matter
governed by the international rules on attribution. The tribunal reasoned, on this
specific point, that the issuance of a force majeure notice by the State-owned
enterprise had been conduct under the direction or control of the State (Article 8 of
the ILC Articles), hence attributable to it for the purpose of State responsibility.41

2. Question 2: which international legal rules?

2.1. Overview
27. The international legal rules governing questions of attribution may be

derived from general international law, as partly codified by the ILC Articles,
but also from the treaties applicable in a specific case. As discussed next, three
instruments which have been referred to in the practice of investment tribunals are
the NAFTA, EU secondary legislation and the ECT.

28. In addition to the application of possible special rules of attribution,
another sub-question arising in this context concerns the possibility that there
may be specific international legal rules of attribution for investment disputes
and their wider relevance for other contexts. The ILC Articles were developed
to cover State responsibility for breach of any primary rule of international law,
including – but not limited to – investment protection standards.42 But invest-
ment disputes may present some peculiarities requiring adjustments to at least
some of the general rules codified therein. As noted in the introduction, the
tribunal in Bayindir v. Pakistan suggested such a possibility in connection with
the rule codified in Article 8 of the ILC Articles.43 This possibility must be
assessed in the broader context of the constant reference to and refinement of
the general rules of attribution in the case law of investment arbitration tribu-
nals. On the one hand, constant reference to the general rules is evidence that
they are applicable as such to investment disputes. On the other hand, the
growing body of investment cases analysing these rules has resulted in increas-
ingly specific jurisprudential tests, which may (or may not) be relevant beyond
investment disputes.

29. The following paragraphs discuss, first, the sub-question of special treaty-
based rules of attribution and, second, the one relating to the possibility of special
rules of general international law applicable to investment disputes.

41 Devas v. India, paras. 282–90.
42 In contrast, the draft articles prepared by the first ILC Special Rapporteur on State responsibility
(1955–61), F. V. García Amador, “sought to develop state responsibility through the specific substan-
tive medium of investor protection”: see Crawford, State Responsibility, p. 34.
43 Bayindir v. Pakistan, para. 130.
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2.2. Special treaty-based rules of attribution
30. It is useful to begin the discussion of special treaty-based rules of attribution

with the decision in Mesa Power v. Canada, reported in this volume,44 because it
addresses the two main issues that may arise in this context, namely the framing of
the alleged special rule and the interactions between it and the general rules of
attribution. The basic context of the attribution issue in this case was the respond-
ent’s argument that the NAFTA contains a special rule of attribution (Article
1503(2)) for State enterprises which makes certain acts of these entities (which
could be attributed under general international law) not attributable to the State.
Hence the two questions: are the relevant entities “State enterprises” and, if so,
what is the operation of Article 1503(2)? The tribunal answered that the entities
were indeed State enterprises and that Article 1503(2) was a special rule of
attribution under which only certain acts of the entities were attributable
to Canada.

31. The first part of the answer – the characterisation of the entities – was based
on the text of Articles 202 and 1505 of the NAFTA. According to these provisions,
“state enterprise means an enterprise that is owned, or controlled through owner-
ship interests, by a Party” (Article 202) and “[f]or the purpose of this Chapter
[Chapter 15 on Competition Policies, Monopolies and State Enterprises] state
enterprise means, except as set out in Annex 1505, an enterprise owned, or
controlled through ownership interests, by a Party” (Article 1505). In order to
make the more encompassing rules of general international law governing, the
claimant argued that the three entities at stake were not State enterprises because
they did not meet the test of Annex 1505. But the tribunal rejected this argument
on the grounds that Annex 1505 was only relevant for Article 1503(3) of the
NAFTA, not Article 1503(2). Thus, the test was whether the relevant entities were
“owned or controlled” by Canada, which in the tribunal’s view was indeed
the case.

32. That led to the question of the operation of Article 1503(2) of the NAFTA,
which is our focus here. This provision states:

Each Party shall ensure, through regulatory control, administrative supervision or the
application of other measures, that any state enterprise that it maintains or establishes
acts in a manner that is not inconsistent with the Party’s obligations under Chapters
Eleven (Investment) and Fourteen (Financial Services) wherever such enterprise
exercises any regulatory, administrative or other governmental authority that the
Party has delegated to it, such as the power to expropriate, grant licenses, approve
commercial transactions or impose quotas, fees or other charges.

The tribunal, following both the arguments of the parties and a decision of an
earlier NAFTA tribunal in UPS v. Canada,45 framed this provision as a special
attribution rule. As such, it must be understood as a secondary rule which operates

44 Mesa Power Group, LLC v. Government of Canada, UNCITRAL, PCA Case No. 2012-17, Award
(24 March 2016) [Mesa Power v. Canada], paras. 348–77.
45 United Parcel Service of America, Inc. v. Government of Canada, UNCITRAL Rules, Award on the
Merits (24 May 2007), paras. 62–3.
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at the same stage as other secondary rules, including the rules of attribution in
general international law. This interpretation is plausible,46 but it may misrepresent
the nature of Article 1503(2) and of analogous provisions in other treaties (e.g.
Article 22(1) of the ECT).47

33. Indeed, Article 1503(2) could also be understood as a primary rule of
international law specifying which primary rules formulated in the NAFTA govern
the conduct of State enterprises. This alternative framing is no less plausible,48

particularly in the light of Article 1503 as a whole, which specifies the obligations
of each State party in connection with its State enterprises. Perhaps more compel-
lingly, Article 1116(1)(a) of the NAFTA refers to claims brought by investors for
breach of obligations under Article 1503(2), further confirming that this provision
states a primary rule of obligation. The fact that the jurisdiction of a tribunal under
Chapter 11 does not extend to alleged breaches of another primary rule (Article
1503(3)) does not make any difference. That a treaty may limit the jurisdiction of
an arbitration tribunal only to claims for breach of certain standards but not others
(which may, for example, fall under the jurisdiction of domestic courts or be
simply removed from the remit of arbitration tribunals) does not mean that the
rules of attribution do not apply to assess whether a certain conduct is attributable
to a State. Framed as a primary rule, Article 1503(2) could not serve as a lex
specialis with respect to secondary rules of attribution in general international law.
The result would be that more conduct of State enterprises may have been
attributable to the respondent.

34. Leaving aside questions of framing, the tribunal in Mesa Power v. Canada
pursued its analysis as if Article 1503(2) was indeed a special (secondary) rule of
attribution. As mentioned, the analysis of the interactions between this special rule
and the general rules followed the reasoning of the tribunal in UPS v. Canada. The
Mesa Power tribunal’s position is summarised in the following excerpt:

The NAFTA thus establishes a special regime which distinguishes between a NAFTA
Party and its enterprises, specifies what control obligations the former has over the
latter, and thus organises the NAFTA Party’s responsibility for acts of its enterprises.
This regime cannot be displaced by the ILC Articles, which, as mentioned above, are

46 A clause in the Estonia–US BIT (Article II(2)(b)) similar to Article 1503(2) of the NAFTA was
interpreted by the tribunal in Genin v. Estonia to conclude that “Estonia is therefore the appropriate
Respondent to a complaint relating to the conduct of the Bank of Estonia”, Alex Genin, Eastern Credit
Limited, Inc. and AS Baltoil v. The Republic of Estonia, ICSID Case No. ARB/99/2, Award (25 June
2001) [Genin v. Estonia], para. 327. However, the tribunal did not expressly characterise the clause as a
special rule of attribution.
47 Article 22(1) of the ECT states that “Each Contracting Party shall ensure that any state enterprise
which it maintains or establishes shall conduct its activities in relation to the sale or provision of goods
and services in its Area in a manner consistent with the Contracting Party’s obligations under Part III of
this Treaty.”
48 In the context of Article 22(1) of the ECT, which is analogous to Article 1503(2) of the NAFTA, two
tribunals have framed the provision as a primary rule. See Amto v. Ukraine, para. 112; Mohammad
Ammar Al-Bahloul v. Republic of Tajikistan, SCC Case No. V064/2008, Partial Award on Jurisdiction
and Liability (2 September 2009), paras. 171–2 (the provision is not examined in any detail and the
tribunal refers to Amto. However, the discussion is conducted under the heading of the decision relating
to attribution).
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residual in nature. . . . As a consequence, the responsibility regime arising from Article
1503(2) prevails over the residual rules of Article 5 of the ILC Articles. The acts of the
[three entities] will accordingly be attributable to Canada if these enterprises were
exercising regulatory, administrative or other governmental authority as specified in
Article 1503(2) when they carried out the acts in question.49

35. This conclusion required the determination of whether the three entities, in
their impugned acts, were exercising governmental authority. At this stage, given
that the term “governmental authority” is not defined in the NAFTA, the tribunal
had little choice but to revert to the rules of attribution in general international law,
specifically to the rule codified in Article 5 of the ILC Articles and its commentary,
to clarify its meaning.50 This reasoning accurately reflects the operation of the lex
specialis principle, which may displace the general rule in part or fully and, even in
the latter case, it does not preclude resort to other rules applicable between the
parties for interpretation purposes.51

36. The conclusion reached by the tribunal in Mesa Power v. Canada, i.e. the
application of a special treaty-based attribution rule which made certain acts non-
attributable to the State, can be contrasted with the reasoning of the tribunal in
InterTrade v. Czech Republic. In this case, the claimant sought to attribute an
allegedly unfair tender process managed by an instrumentality established by the
respondent through different routes, including reference to the instrumentality’s
status under EU law. In support of this argument, the claimant referred to two
opinions of the European Commission characterising the instrumentality as a
“public contracting entity” under Directive 92/50/EEC and concluding, on that
basis, that the mismanagement of the tender process by the entity amounted to a
breach of EU law by the Czech Republic.52 Unlike the situation in Mesa Power
v. Canada, the application of EU law would have meant that the relevant obliga-
tions had a wider group of duty-bearers, in that “public contracting entities” were
widely defined, encompassing the Czech instrumentality. The tribunal rejected the
argument, however, and found that attribution for the purpose of State responsi-
bility for breach of international law was governed not by EU law but by the rules
of attribution in general international law, specifically Article 5 of the ILC
Articles.53 The result was that the acts could not be attributed.

37. For present purposes, the decision on InterTrade v. Czech Republic is
noteworthy in relation to the issue of framing. As discussed earlier in this prelimin-
ary study, the rules on attribution cannot extend the scope – specifically the duty-
bearers – of a primary rule arising from a contract, domestic law or international
law. If a rule applies only to a specific category of duty-bearers (e.g. judicial
institutions), it cannot be extended to apply to administrative institutions merely
because both types of institutions are “organs”. By contrast, if a rule defines its
duty-bearers broadly (e.g. the State), then conduct attributable to the State will be

49 Mesa Power v. Canada, paras. 362, 364. 50 Mesa Power v. Canada, para. 367.
51 Article 31(3)(c) of the Vienna Convention on the Law of Treaties, 22 May 1969, 1155 UNTS
331 [VCLT].
52 InterTrade v. Czech Republic, para. 189. 53 InterTrade v. Czech Republic, para. 191.
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relevant to determine whether the duty-bearer of the rule has breached it or not.
The duty-bearers of a primary rule are thus defined by the rule itself.

38. In InterTrade v. Czech Republic, the real inquiry was whether a rule of EU
law defining its duty-bearers broadly (encompassing conduct by the Czech instru-
mentality) had the effect of broadening the duty-bearers of certain investment
protection standards under the applicable BIT to include not only the State but also
separate instrumentalities. The clear answer is that these are different primary
rules, each with its own duty-bearers. The action of instrumentalities is treated as
action of the State (the duty-bearer) only if certain conditions are met, described in
the general rules of attribution. Thus, the tribunal correctly analysed this issue
under such rules and, on the facts, a majority concluded that the conduct was not
attributable. The lex specialis issue does not arise in such a context because the
two rules operate at different levels, one as a primary rule and the other as a
secondary rule (of attribution). There was no conflict between two secondary rules
of attribution. Even if such had been the case, as the tribunal seemed to suggest,54

the selection of the lex specialis would have been guided by the determination of
the relevant primary rules at stake. For attribution of conduct to the State to assess
its consistency with the standards of the applicable BIT, the rules of attribution in
general international law apply.

39. Another aspect of the lex specialis inquiry is raised by the decision of the
tribunal in Beijing Urban v. Yemen, which is reported in this volume. At stake was
whether the claimant’s links to the Chinese government precluded the tribunal
from asserting jurisdiction over the claims under Article 25(1) of the ICSID
Convention. The respondent argued that the tribunal lacked personal jurisdiction
because Article 25(1) excludes inter-State disputes from its remit, and the conduct
of the claimant was attributable to the State under the rules of attribution of general
international law. The tribunal accepted that the claimant was “a publicly funded
and wholly state-owned entity established by the Chinese Government”,55 but it
rejected the objection.

40. For present purposes, the most relevant aspects of this decision concern the
framing of the issue and the test applied to address it. It is well established that,
unlike arbitration clauses in BITs, Article 25(1) of the ICSID Convention is not a
standalone basis of jurisdiction. It only defines the scope of jurisdiction of ICSID
tribunals. Nor is Article 25(1) a primary rule, as it does not grant a right to bring a
claim. But neither does it set out a special rule of attribution of conduct “for the
purpose of State responsibility”. It is, like Article 34 of the European Convention
on Human Rights, a rule setting out conditions for a claim to proceed before a
specific dispute settlement mechanism.

41. The tribunal correctly addressed the issue under Article 25(1) as such and,
more specifically, in the light of the interpretation given to it by Aron Broches, one
of the main drafters of the ICSID Convention. The “Broches factors” or “Broches

54 InterTrade v. Czech Republic, para. 191 (“the test for attribution of a State entity’s acts and
omissions under international law is different from the test under EU law”).
55 Beijing Urban v. Yemen, para. 32.
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test” were thus an elaboration of Article 25(1), as the governing rule.56 Although
the tribunal expressly mentioned the conceptual link between the Broches test and
the attribution rules in Articles 5 and 8 of the ILC Articles,57 its reasoning makes
clear that these other rules were not applied. The test asks whether the entity
bringing a claim before an ICSID tribunal is either “acting as an agent for the
government” or “discharging an essentially governmental function”.58 In either
case, the claim would be precluded.

42. Despite the resemblance between this test and certain attribution rules,
Article 25(1) is clearly not about attribution “for the purpose of State responsi-
bility”. As a result, even if it is framed as a special rule of attribution (for the
purpose of determining the jurisdiction of ICSID tribunals or, more specifically, of
assessing the nature of the claimant), it is not a lex specialis with respect to rules
attributing conduct for the purpose of State responsibility. It is a lex specialis for
the purpose of any general rule which may govern the relation between an entity
and a State for the purpose of bringing an action. This is not to say that the rules of
attribution in general international law may not be used to interpret this dimension
of Article 25(1) of the ICSID Convention, as far as they do not operate as the
governing rules.

43. The reference to the Broches test in Beijing Urban v. Yemen also raises a
broader question for the relations between special and general rules: the status and
scope of operation of the many jurisprudential developments relating to attribution
in the case law of investment arbitration tribunals.

2.3. Special rules of attribution applicable in investment disputes
44. The issues examined in the following paragraphs can be usefully introduced

by reference to an observation made by the tribunal in Bayindir v. Pakistan,
reported in this volume. In this case, the tribunal had to determine whether the
exercise of a contractual right (the termination of a construction contract) by a
Pakistani instrumentality (the National Highway Authority or NHA) could be
attributed to the State. The tribunal reasoned that the conditions of Articles
4 and 5 of the ILC Articles were not met, but that the exercise of the right had
been under the direction or control of the government, therefore attributable under
Article 8. To reach this conclusion, it had to take a stance on the test for attribution
under this rule. It made, in this regard, the following statement:

the Tribunal is aware that the levels of control required for a finding of attribution
under Article 8 in other factual contexts, such as foreign armed intervention or
international criminal responsibility, may be different. It believes, however, that the

56 This two-pronged, disjunctive test was first articulated in A. Broches, “The Convention on the
Settlement of Investment Disputes between States and Nationals of Other States” (1972) 136 RCADI
331, p. 355 (“[F]or purposes of the Convention a mixed economy company or government-owned
corporation should not be disqualified as a ‘national of another Contracting State’ unless it is acting as
an agent for the government or is discharging an essentially governmental function.”).
57 Beijing Urban v. Yemen, para. 34 (“The Broches factors are the mirror image of the attribution rules
in Articles 5 and 8 of the ILC’s Articles on State Responsibility”).
58 Beijing Urban v. Yemen, para. 33.
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approach developed in such areas of international law is not always adapted to the
realities of international economic law and that they should not prevent a finding of
attribution if the specific facts of an investment dispute so warrant.59

45. The references to the contexts of “foreign armed intervention” and “inter-
national criminal responsibility” concern the divergence of views between, on the
one hand, the International Court of Justice (ICJ) in the Nicaragua case60 and later
in the Bosnian Genocide case61 and, on the other hand, the International Criminal
Tribunal for the former Yugoslavia (ICTY) in the Tadić case.62 This divergence of
views concerns the level of control required for attribution (specific to the act or
general to the group). In the Bosnian Genocide case, the ICJ noted that the general
control test applied by the ICTY could be suitable for that specific context, but that
the rule in general international law required specific “effective control”.63

46. The tribunal in Bayindir v. Pakistan seemed to suggest that the realities of
international economic law call for yet another approach under the same rule. It did
not clarify this approach but, from the factual discussion, themainmodulationwas the
sufficiency of giving “clearance” for a specific decision in a highly concentrated
government where certain actions would not be expected to proceed without at least
passive approval from the leader.64 The Bayindir test combines therefore a specific
context (the high concentration of political authority in one person’s hands whichmay
be found in authoritarian regimes) with an action which falls short of giving a specific
direction and is more like a permission. The difference between a specific direction
and a mere permission lies at two levels: impulsion and specificity. Permission
assumes that the impulsion does not come from the leader and that the “clearance”
granted to whomever gives the impulsion can be of a more general nature.

47. I will discuss the operation of the rule formulated in Article 8 of the ILC
Articles later in this study (Section 4.4). For present purposes, the Bayindir test is but
an illustration of what could be seen as investment-specific tests or approaches to the
operation of the attribution rules in general international law. Other tribunals have
referred to specific tests in relation to attribution but rarely contrasting them to the
general understanding in international law. One example concerns the decision in
Kardassopoulos v. Georgia, reported in this volume.65 The tribunal discussed
attribution issues mainly in its award on the merits and concluded that:

59 Bayindir v. Pakistan, para. 130.
60 Nicaragua case, para. 115 (introducing the “effective control” test).
61 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia
and Herzegovina v. Serbia and Montenegro), Judgment, ICJ Reports 2007, p. 43 [Bosnian Genocide
case], paras. 404–7.
62 Prosecutor v. Duško Tadić (Appeal Judgment), IT-94-1-A, International Criminal Tribunal for the
former Yugoslavia (ICTY), 15 July 1999, para. 145 (describing the applicable test as one of “overall
control”).
63 Bosnian Genocide case, paras. 400, 407.
64 Pakistan was under military rule at the relevant time, and it became apparent during the hearing on
merits that General Musharraf gave clearance to the chairman of NHA to resort to contractual
termination: Bayindir v. Pakistan, para. 128.
65 Ioannis Kardassopoulos v. The Republic of Georgia, ICSID Case No. ARB/05/18, Award (3 March
2010) [Kardassopoulos v. Georgia].
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whether one applies the principles of attribution set forth in the ILC Articles on State
Responsibility or the tests developed in arbitral jurisprudence to ascertain whether the
acts or omissions of a particular entity are attributable to a State, the answer in these
arbitrations is the same.66

The “tests developed in arbitral jurisprudence” mentioned in this excerpt are those
referred to in Maffezini v. Spain, a decision of January 2000, i.e. the year before
the adoption of the ILC Articles in their second reading.

48. The Maffezini tribunal relied on “structural” and “functional” tests to
determine whether an entity is a “State entity”. The content of such tests shares
some common ground with the general rules of attribution, but it also presents
some marked differences, most notably a presumption arising from some specific
circumstances:

Here a finding that the entity is owned by the State, directly or indirectly, gives rise to
a rebuttable presumption that it is a State entity. The same result will obtain if an entity
is controlled by the State, directly or indirectly. A similar presumption arises if an
entity’s purpose or objectives is the carrying out of functions which are governmental
in nature or which are otherwise normally reserved to the State, or which by their
nature are not usually carried out by private business or individuals.67

The reasoning of the Maffezini tribunal on this point is debatable, and the
overwhelming majority of the case law now follows the rules codified in the
ILC Articles, as discussed later in this chapter (Section 4). For example, it seems
clear that State ownership of a separate entity does not entail any presumption of
attribution as such.68 For the acts of such an entity to be attributable, it will
normally have to meet the requirements of the rule codified in Article 5 of the
ILC Articles. But the specificity of these “tests” and the fact that they are presented
in an award rendered in 2010, Kardassopoulos v. Georgia, begs the question of
the recognition of attribution rules which are specific for investment disputes.

49. All in all, a systematic review of the relevant investment decisions leads to
the conclusion that there is no clearly formulated thesis according to which there
are special attribution rules in general international law which apply to investment
disputes. The few decisions that either suggest or refer to such specificities, such as
Bayindir v. Pakistan and Kardassopoulos v. Georgia, proceed on the basis of the
rules codified in the ILC Articles. Some earlier decisions, such as Maffezini
v. Spain,69 RFCC v. Morocco70 or Nykomb v. Latvia,71 which do not clearly rely
on specific routes from the ILC Articles, can be explained by the fact that they
faced a less settled body of case law on this issue. In all events, their approach is
not presented as a set of investment-specific rules, distinct from the general rules of
attribution. For the rest, the wide convergence of the now mature body of

66 Kardassopoulos v. Georgia, para. 280. 67 Maffezini v. Spain – Jurisdiction, para. 77.
68 Tulip Real Estate and Development Netherlands BV v. Republic of Turkey, ICSID Case No. ARB/
11/28, Award (10 March 2014) [Tulip Real Estate v. Turkey], para. 289.
69 Maffezini v. Spain – Jurisdiction, paras. 75–6 (using the term imputability and referring to
Brownlie’s 1983 System of the Law of Nations, cited above n 1).
70 RFCC v. Morocco, paras. 35–40. 71 Nykomb v. Latvia, p. 31.
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investment cases dealing with attribution summarised, for example, in Ortiz
v. Algeria72 makes it clear that the applicable rules are those of general inter-
national law, as codified in the ILC Articles. Any variations from them, even those
presented as “tests”, must be understood as elaborations of the requirements of
these rules on the specific facts of the case. This is consistent with the views of the
ICJ in the Bosnian Genocide case that “[t]he rules for attributing alleged inter-
nationally wrongful conduct to a State do not vary with the nature of the wrongful
act in question in the absence of a clearly expressed lex specialis”.73 The only
remaining question is whether they could be extrapolated to other types of
disputes. Here, the answer is likely negative, at least in the light of the ICJ’s
apparent reluctance to take on board the developments made by investment
tribunals on matters of general international law.74

3. Question 3: which phase of the proceedings?

3.1. Overview
50. The third question concerns the stage of the proceedings in which matters of

attribution must be addressed.75 Two main related sub-questions arise in this
context. The first is whether there is a legal requirement to address matters of
attribution at a specific phase of the proceedings or, on the contrary, whether such
stage is determined by the nature of the objection and other relevant consider-
ations. The second sub-question concerns the treatment of attribution arguments
before a full review of the evidence can be conducted and the allocation of the
burden of proof.

51. The link between the first and second sub-questions can be illustrated by
Consutel v. Algeria.76 In this case, the tribunal proceeded on the assumption that
matters of attribution must always be handled at the merits and, as a result, at the
jurisdictional level, the facts supporting attribution of conduct must be assumed:

The Tribunal considers that the questions of attribution discussed by the parties are
questions for the merits and not of jurisdiction. Consequently, subject to what follows,
the Tribunal must, when examining its jurisdiction, take for granted that the acts and
omissions reproached to Algérie Telecom [a telecommunications operator wholly
owned by the State] can be attributed to the Respondent.77

Subject to the discussion in Section 3.2, this conclusion provides a clear illustra-
tion of the link between the sub-questions identified earlier.

52. In what follows, I examine first the reasoning of tribunals to allocate matters
of attribution to a certain stage of the proceedings in order to identify what are the

72 Ortiz v. Algeria, paras. 159–70 (Article 4), 193–204 (Article 5), 238–48 (Article 8).
73 Bosnian Genocide case, para. 401.
74 Obligation to Negotiate Access to the Pacific Ocean (Bolivia v. Chile), Judgment, ICJ Reports 2018,
p. 507, para. 162.
75 See de Stefano, Attribution, pp. 129–35.
76 Consutel Group SpA in liquidazione v. People’s Democratic Republic of Algeria, PCA Case No.
2017-33, Final Award (3 February 2020) [Consutel v. Algeria].
77 Consutel v. Algeria, para. 316 (our translation from the French original, emphasis added).
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considerations guiding such determination. I then analyse the resort to prima facie
tests and the allocation of the burden of proof.

3.2. The determination of the relevant phase
53. The determination of the appropriate phase at which matters of attribution

must be discussed has sometimes been at issue in the investment case law.
Whereas it seems reasonable for attribution – as part of the examination of State
responsibility – to be addressed once the tribunal has asserted jurisdiction over the
dispute, i.e. when examining the merits of a claim,78 the question is much more
complex than it first appears.

54. In the excerpt of Consutel v. Algeria reproduced in the previous sub-section,
the tribunal considered that attribution is always a matter for the merits. However,
on closer examination, the authorities on which it relies are not so conclusive. The
tribunal refers, to buttress its assertion, to several decisions, the earliest of which is
Jan de Nul v. Egypt.79 In this case, the tribunal reasoned that it was not appropriate
“at the jurisdictional stage to examine whether the case is in effect brought against
the State and involves the latter’s responsibility. An exception is made in the event
that if [sic] it is manifest that the entity involved has no link whatsoever with the
State.”80 In addition to this first “exception” (manifest lack of attribution), the
tribunal also mentioned another “exception” by reference to Salini v. Morocco.81

In the latter case, a tribunal addressed attribution at the jurisdictional stage because
the parties had extensively pleaded the issue as one relevant to jurisdiction.
A similar approach was followed in RFCC v. Morocco.82

55. The interest of this second “exception” to a purported “rule” is that it
depends on how the parties themselves frame the facts relevant for attribution.
Framed as an objection to jurisdiction, the tribunal is expected to address the issue
at that stage and some tribunals have done so, either presenting their examination
as an effort to satisfy the parties’ procedural expectations83 or simply addressing it
as an objection to jurisdiction ratione personae.84 In one of the latter examples,
Teinver v. Argentina, the tribunal reasoned that there was indeed authority to
“support the conclusion that matters of state attribution should be adjudicated at
the jurisdictional stage when they represent a fairly cut-and-dry issue that will
determine whether there is jurisdiction”.85 In casu, it rejected the objection on the
grounds that the respondent accepted that some conduct was attributable to the
State and that, as far as the conduct identified in the objection was concerned,

78 See Bayindir v. Pakistan, paras. 111–30; Kardassopoulos v. Georgia, paras. 273–80.
79 Jan de Nul NV and Dredging International NV v. Arab Republic of Egypt, ICSID Case No. ARB/04/
13, Decision on Jurisdiction (16 June 2006) [Jan de Nul v. Egypt – Jurisdiction].
80 Jan de Nul v. Egypt – Jurisdiction, para. 85. 81 Salini v. Morocco, para. 30.
82 RFCC v. Morocco, para. 34. 83 Salini v. Morocco, para. 30; RFCC v. Morocco, para. 34.
84 Nordzucker AG v. Republic of Poland, UNCITRAL, Partial Award (Jurisdiction) (10 December
2008), paras. 129–32; Teinver SA, Transportes de Cercanías SA and Autobuses Urbanos del Sur SA
v. Argentine Republic, ICSID Case No. ARB/09/1, Decision on Jurisdiction (21 December 2012)
[Teinver v. Argentina], para. 271.
85 Teinver v. Argentina, para. 271.

ATTRIBUTION OF CONDUCT TO STATES 35

https://doi.org/10.1017/ixd.2021.48 Published online by Cambridge University Press

https://doi.org/10.1017/ixd.2021.48


“the fact-intensive nature of Claimant’s allegations” required the tribunal to
“postpone adjudication of this issue until the merits phase”.86

56. Rather than an “exception” to a “rule”, this line of cases suggests that there
may be circumstances under which attribution is relevant for jurisdiction. Relevant
considerations to make this determination would include: (i) manifest lack of link
between the conduct and the State, (ii) the framing and pleadings of the parties,
(iii) the overall effect of a finding of non-attribution (whether it excludes jurisdic-
tion altogether or not) and, of course, (iv) factual considerations (which may be
addressed at the jurisdictional level if they are sufficiently “cut-and-dry”).

57. The decision in Teinver v. Argentina, although clearly distinct in its
understanding of the issue, is one of the authorities on which the Consutel tribunal
relied. A similar mismatch between the rule asserted and the authorities relied
upon can be discerned in another case cited in Consutel, namely Hamester
v. Ghana. In this case, the tribunal began its reasoning by stating that “[t]he
question whether the issue of attribution is, in a given case, one of jurisdiction
or of merits is not, in the Tribunal’s view, susceptible of a clear-cut answer”.87 It
then provided a nuanced view of the question:

Not all issues, however, are so discrete or easily answered. Many – as is the case with
attribution – entail more complex considerations, which could be characterised both
as jurisdictional and relevant to the merits (and so to be considered only if the
Tribunal has jurisdiction) . . .

In order to clarify the distinction between a jurisdictional question and a merits
question, it is useful to consider the different burden of proof required for each. If
jurisdiction rests on the existence of certain facts, they have to be proven at the
jurisdictional stage. However, if facts are alleged in order to establish a violation of
the relevant BIT, they have to be accepted as such at the jurisdictional stage, until
their existence is ascertained (or not) at the merits stage. The question of “attribu-
tion” does not, itself, dictate whether there has been a violation of international law.
Rather, it is only a means to ascertain whether the State is involved. As such, the
question of attribution looks more like a jurisdictional question. But in many
instances, questions of attribution and questions of legality are closely intermingled,
and it is then difficult to deal with the question of attribution without a full enquiry into
the merits. . . .

In any event, whatever the qualification of the question of attribution, the Tribunal
notes that, as a practical matter, this question is usually best dealt with at the merits
stage, in order to allow for an in-depth analysis of all the parameters of the complex
relationship between certain acts and the State.88

This is perhaps the clearest analysis of the issue in the current state of the invest-
ment case law. It confirms a prior analysis made in Maffezini v. Spain, where the
tribunal distinguished questions of attribution relevant for jurisdiction and merits
in similar terms:

86 Teinver v. Argentina, para. 274.
87 Hamester v. Ghana, para. 140. See also Tulip Real Estate v. Turkey, para. 276.
88 Hamester v. Ghana, paras. 142–4 (emphasis added).

36 JORGE E. VIÑUALES

https://doi.org/10.1017/ixd.2021.48 Published online by Cambridge University Press

https://doi.org/10.1017/ixd.2021.48


the Tribunal has to answer the following two questions: first, whether or not SODIGA
is a State entity for the purpose of determining the jurisdiction of the Centre and the
competence of the Tribunal, and second, whether the actions and omissions com-
plained of by the Claimant are imputable to the State. While the first issue is one that
can be decided at the jurisdictional stage of these proceedings, the second issue bears
on the merits of the dispute and can be finally resolved only at that stage.89

If the jurisdiction of the tribunal rests indeed on the existence of conduct attribut-
able to a State – irrespective of whether such conduct amounts to a breach of a rule
of international law – then the claimants have to establish those facts for the
tribunal to have jurisdiction. Only if this is established can the tribunal examine
whether certain conduct constitutes a breach or not.

58. Given the need for a factual inquiry, this is usually done at the merits stage,
where the facts are discussed in detail. Such was the approach followed in Tulip
Real Estate v. Turkey, where the tribunal examined whether the conduct of an
entity (Emlak) was attributable to Turkey and concluded that, to the extent that the
conduct was not attributable, it was “outside of the remit of the Tribunal”.90 Such
fact-intensive objections to jurisdiction could be addressed at the jurisdictional
level, if the tribunal allows for bifurcation, or later, if the objection is joined to the
merits. In Maffezini v. Spain, aspects of attribution relevant for jurisdiction were
determined at the jurisdictional stage. The tribunal was satisfied – for jurisdictional
purposes – with a prima facie showing made by the claimant that the entity at stake
(SODIGA) was acting on behalf of the State.91 The evidentiary burden that the
claimant was required to discharge, although prima facie, was quite significant.
This raises the additional question of what exactly is meant by a prima facie test in
this context.

3.3. The operation of prima facie tests and the allocation of the burden
of proof

59. Reference to a prima facie test to handle facts at the jurisdictional level is
common in the investment case law. For example, the tribunal in Mesa Power
v. Canada noted that “attribution is generally best dealt with at the merits stage.
This is subject to a prima facie pro tem test being performed in the context of
jurisdiction to ascertain that the acts alleged are susceptible of constituting treaty
breaches.”92 However, little clarity is provided on the parameters of this prima
facie test. To explore such parameters, it is useful to distinguish three main aspects:
(i) the level of scrutiny of the facts, (ii) the nature of the objection, and (iii) the
allocation of the burden of proof.

60. The first issue was examined with characteristic insight by Judge Rosalyn
Higgins in her Separate Opinion in the first phase of the Oil Platforms case.93 The
context of the analysis was a peculiar objection to jurisdiction raised by the US

89 Maffezini v. Spain – Jurisdiction, para. 75. 90 Tulip Real Estate v. Turkey, para. 327.
91 Maffezini v. Spain – Jurisdiction, paras. 75–89. 92 Mesa Power v. Canada, para. 340.
93 Oil Platforms (Islamic Republic of Iran v. United States of America), Preliminary Objection,
Judgment, ICJ Reports 1996, p. 803 [Oil Platforms – Preliminary Objection].

ATTRIBUTION OF CONDUCT TO STATES 37

https://doi.org/10.1017/ixd.2021.48 Published online by Cambridge University Press

https://doi.org/10.1017/ixd.2021.48


arguing that the treaty invoked by Iran was not applicable ratione materiae to the
dispute. Judge Higgins identified the fundamental tension underpinning resort to
prima facie tests as follows:

a struggle between the idea that it is enough for the Court to find provisionally that the
case for jurisdiction has been made, and the alternative view that the Court must have
grounds sufficient to determine definitively at the jurisdictional phase that it has
jurisdiction.94

One particularly important precedent colouring her entire analysis was the
Mavrommatis case, a diplomatic protection dispute brought under Article 26 of
the UKMandate over Palestine before the Permanent Court of International Justice
(PCIJ).95 The UK challenged the jurisdiction of the PCIJ, leading the Court to
examine at the jurisdictional stage whether the facts alleged by Greece as consti-
tutive of the dispute fell under the terms of the mandate. The Court conducted a
thorough analysis of each claim at the jurisdictional level, noting however that its
analysis did not prejudge the merits. Judge Higgins contrasted the Mavrommatis
approach with the less demanding one followed by the ICJ in the Ambatielos case,
where the Court seemed to content itself with some degree of plausibility.96

A significant difference between the two cases was that, in Ambatielos, the merits
of the claim were expressly reserved to a tribunal other than the Court. But the
cases epitomise two contrasting positions regarding the treatment of facts at the
jurisdictional level.

61. Judge Higgins pursued her analysis and formulated a principle according to
which the approach to be followed would lie somewhere in between the thorough-
ness of Mavrommatis and the flexibility of Ambatielos. Applied to the facts of the
Oil Platforms case, she suggested that:

The only way in which, in the present case, it can be determined whether the claims of
Iran are sufficiently plausibly based upon the 1955 Treaty is to accept pro tem the facts
as alleged by Iran to be true and in that light to interpret Articles I, IV and X for
jurisdictional purposes – that is to say, to see if on the basis of Iran’s claims of fact
there could occur a violation of one or more of them.97

62. This test was brought into the investment case law by a series of decisions,
mainly Impregilo v. Pakistan98 and then Jan de Nul v. Egypt.99 However, in this
process it underwent a transformation. The level of scrutiny of facts, if they are to
be taken as “alleged”, is clearly less demanding than the prima facie test in
Maffezini, discussed in the previous section. This could be explained by the fact
that in the Oil Platforms case and in Impregilo v. Pakistan,100 the test was used to
determine whether the facts as alleged would fall under the provisions of the treaty

94 Oil Platforms – Preliminary Objection, Separate Opinion of Judge Higgins [Opinion of Judge
Higgins], para. 9.
95 Mavrommatis Palestine Concessions, Judgment No. 2, 1924, PCIJ, Series A, No. 2.
96 Ambatielos case (merits: obligation to arbitrate), Judgment of 19 May 1953, ICJ Reports 1953,
p. 10.
97 Opinion of Judge Higgins, para. 32. 98 Impregilo v. Pakistan, para. 239.
99 Jan de Nul v. Egypt – Jurisdiction, paras. 69–71, 85. 100 Impregilo v. Pakistan, para. 108.
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invoked by the claimant or, in other words, whether the treaty prima facie applied
to them.

63. The latter conclusion raises the second issue mentioned above, namely the
nature of the objection. Whereas in the Oil Platforms case and Impregilo
v. Pakistan, the key question was whether the alleged facts a priori fell under
the treaty (objection ratione materiae),101 inMaffezini v. Spain and in cases where
attribution is raised as a jurisdictional obstacle, the objection is ratione perso-
nae.102 Facts relevant for the assessment of a breach of a primary rule may be
taken as alleged at the jurisdictional level to determine if the treaty prima facie
applies to them. But facts relating to attribution are relevant for the assessment of
both jurisdiction ratione materiae and jurisdiction ratione personae. Extrapolating
the prima facie test from a broad assessment of whether the facts fall under a treaty
to a specific assessment of whether certain acts are attributable to a State is a non-
obvious step. It was made by the tribunal in Jan de Nul v. Egypt,103 and it has
thereafter featured in decisions relying on Jan de Nul, such as Consutel
v. Algeria.104 The problem of this extrapolation is that the type of demanding
prima facie assessment conducted in Maffezini v. Spain fell between the cracks.
The extrapolation had the result of transforming one demanding prima facie test
into a mere fiction or assumption of facts for jurisdictional purposes. In other
words, it undermines the possibility to raise an objection to jurisdiction ratione
personae for lack of attribution at an early stage.

64. The third issue, the allocation of the burden of proof, is affected by this
extrapolation. If attribution matters relevant for jurisdiction or breach are con-
flated, assumed to be met prima facie and allocated en bloc to the merits, the
evidentiary burden of the claimant at the jurisdictional level is greatly facilitated.
The consequences of this conflation may be alleviated when there is no bifurcation
of jurisdiction and merits. In such case, the prima facie test loses its relevance,105

and the claimant has the burden to establish the facts on which it claims attribution
for purposes of both jurisdiction and breach. But in case of bifurcation the problem
re-emerges. Even if the attribution allegations are defeated at the level of merits,
that creates significant unnecessary costs for both parties. If the tribunal
“assumes” – rather than establishing prima facie in line with the more demanding
Maffezini test – the facts underpinning its jurisdiction ratione personae, it may also
be overstepping its powers.

65. The problems arising from the extrapolation of one prima facie test
developed for jurisdictional objections ratione materiae to objections ratione
personae can be avoided if matters of attribution are handled in the light of the

101 In Impregilo v. Pakistan, an objection ratione personae was dismissed by the tribunal. But the
prima facie test was applied in the context of the objection ratione materiae (see para. 254).
102 Teinver v. Argentina, paras. 260–76; Hamester v. Ghana, paras. 140–6; Tulip Real Estate
v. Turkey, paras. 256, 276–80.
103 Jan de Nul – Jurisdiction, paras. 69–71 (test prima facie ratione materiae), 85 (extrapolation to the
examination of jurisdiction ratione personae).
104 Consutel v. Algeria, para. 316.
105 See e.g. Hamester v. Ghana, para. 146; Tulip Real Estate v. Turkey, para. 280.
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general considerations made in Hamester v. Ghana.106 When certain facts must be
established for the tribunal to have jurisdiction, then the burden of proof is on the
claimant and the question must be addressed either at the jurisdictional phase or as
a jurisdictional objection joined to the merits.

66. Addressing it at the jurisdictional phase may be appropriate under certain
circumstances, discussed earlier by reference to Maffezini v. Spain and Teinver
v. Argentina, including whether: (i) there is a manifest lack of link between the
conduct and the State, (ii) the parties frame or plead the question as one of
jurisdiction, (iii) the overall effect of a finding of non-attribution would exclude
jurisdiction altogether, and (iv) the relevant factual considerations are sufficiently
distinct to be addressed separately at this stage.

67. A tribunal may decide, instead, to join the jurisdictional objection ratione
personae to the merits. In such case, once the merits phase is reached, attribution
will have to be established in full. The question then arises of how the joined
jurisdictional objection is to be addressed. In both Hamester v. Ghana107 and Tulip
Real Estate v. Turkey,108 the tribunals rejected bifurcation of this issue, so the
objections were addressed together with the merits. Yet, whereas the Hamester
tribunal appeared to convert the objection into a matter for the merits, thereby
asserting jurisdiction but rejecting attribution of specific conduct under certain
claims, the Tulip Real Estate tribunal concluded that conduct non-attributable to
Turkey was “outside the remit of the Tribunal”.109

4. Question 4: what are the main attribution routes under general
international law?

4.1. Overview
68. The fourth question concerns the main routes of attribution admitted in

general international law as they are codified in Part I, Chapter II of the ILC
Articles. Several routes have featured in the practice of investment tribunals,
most notably attribution of conduct of State organs (Article 4), State instrumen-
talities (Article 5), and persons or entities acting under the instructions, direction
or control of the State (Article 8). There are variations in the operation of these
routes, such as the question of acts ultra vires (Article 7), and there are also other
routes, such as conduct acknowledged and adopted by the State (Article 11),
which are discussed in the decisions reported in this volume. Still other
routes, rarely discussed in the investment case law, include Article 6 (organs
of a State placed at the disposal of another State) and Article 10 (insurrectional
movements).

69. The discussion in this section is organised under five headings, one for each
main attribution route (Articles 4, 5, 8 and 11, respectively) and another for all
the rarely used ones (Articles 6, 9 and 10). The question of ultra vires action

106 Hamester v. Ghana, para. 143. 107 Hamester v. Ghana, para. 146.
108 Tulip Real Estate v. Turkey, para. 280. 109 Tulip Real Estate v. Turkey, para. 327.
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(Article 7) is a modulation of certain attribution rules. It will be discussed in their
specific context and also in Section 5.4 as one recurrent problem.

4.2. Conduct of organs of the State (Article 4)
70. The conduct (actions or omissions) of State organs is attributable to the

State.110 This is a classic rule of customary international law, codified111 in Article
4 of the ILC Articles in the following terms:

1. The conduct of any State organ shall be considered an act of that State under
international law, whether the organ exercises legislative, executive, judicial or any
other functions, whatever position it holds in the organization of the State, and
whatever its character as an organ of the central Government or of a territorial unit
of the State.

2. An organ includes any person or entity which has that status in accordance with
the internal law of the State.

71. Paragraph 1 removes any doubt regarding possible variations in attribution
arising from the internal organisation of a State. Whether States are organised
following a tripartite separation of powers or not, and whatever the form of power
allocation across sub-national entities, the conduct of organs from any governmen-
tal structure is attributable to the State.

72. The decision in Tethyan Copper v. Pakistan, reported in this volume,
provides a useful illustration of the basic rule. In this case, an Australian company
active in the copper mining sector claimed that the authorities of Balochistan, a
province of Pakistan, had refused to grant it a mining lease in violation of the
Australia–Pakistan BIT. The tribunal made a distinction between, on the one hand,
federal and provincial organs and, on the other hand, an agency established as a
statutory corporation under provincial legislation (the Balochistan Development
Authority or BDA). Conduct of the first group was clearly attributable to Pakistan
under the rule codified in Article 4 of the ILC Articles, irrespective of the nature
of the organs (executive, legislative or judicial) or their level in the internal
organisation of the State (federal, provincial or municipal, or other devolution
structures).112

73. This conclusion was not affected by the fact that the province of Balochistan
had a separate legal personality under domestic law. According to the tribunal,
given that sub-national entities have no international legal personalities, if their
acts could not be attributed to the State, “it would be impossible to make the

110 See Crawford, State Responsibility, pp. 116–26; de Stefano, Attribution, pp. 27–53, 135–46;
D. Momtaz, “Attribution of Conduct to the State: State Organs and Entities Empowered to Exercise
Elements of Governmental Authority” in J. Crawford, A. Pellet, S. Olleson and K. Parlett (eds.), The
Law of International Responsibility (Oxford University Press, 2010), pp. 237–46 [Momtaz, Attribution
of Conduct to the State].
111 See Cumaraswamy case, para. 62. In the investment context, see Ortiz v. Algeria, para. 155.
112 Tethyan Copper Company Pty Limited v. Islamic Republic of Pakistan, ICSID Case No. ARB/12/1,
Decision on Jurisdiction and Liability (10 November 2017) [Tethyan Copper v. Pakistan], paras.
725–6. The Commentary to the ILC Articles surveys the wider body of authorities recognising this
customary rule in its commentaries to Article 4, at paras. 6 and 7.
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conduct of provincial units subject to international obligations, which would in
turn discourage investments in areas that are governed by provincial law and/or in
which investors have to deal with provincial authorities”.113 Thus, in the context of
State organs, it makes no difference whether the territorial subdivision has a
separate legal entity, as is very frequently the case.

74. In addition, in the context of State organs, the nature of the acts, sovereign or
commercial, has no bearing. As stated by the commentary to Article 4 of the ILC
Articles, which the tribunal quoted, it is “irrelevant for the purposes of attribution
that the conduct of a State organ may be classified as ‘commercial’ or as acta iure
gestionis”.114 It is important to distinguish the sovereign vs commercial dichotomy
from whether the organ acts in an “official capacity” or in a purely private
capacity. Only action/inaction in an “official capacity”, whether sovereign or
commercial in nature, is attributable. Whereas the “sovereign” or “commercial”
classification focuses on the nature of the “act”, the “official” or “private” capacity
classification is a matter of “context” or “appearance”.115 If an act (whether
sovereign or commercial) is performed by a person cloaked with governmental
authority or holding herself out as a State official, then it is attributable to the State,
even if the act is ultra vires (see below, Section 5.4). By contrast, in the absence of
the “appearance” of an official capacity, the acts are not attributable. I will return to
this difference later in this study (Section 5.3).

75. One deceptively trivial question concerns “how” to determine whether a
body or a person is a State organ. The basic first step to determine this quality is
the domestic law of the State, as expressly stated in Article 4(2). At this point,
two issues arise. First, what should the domestic law say for the body or person
to be deemed a State organ? Second, to what extent can such body or person be
deemed an organ when the domestic law is silent or unclear or, most difficult of
all, when it clearly states that the entity or person is not an organ? As we shall
see, the second question is much more complex and raises the issue of de
facto organs.

76. On the first question, the commentary to Article 4 of the ILC Articles simply
states that “[w]here the law of a State characterizes an entity as an organ, no
difficulty will arise”.116 Without raising, for now, matters of clarity or ambiguity in
the designation made by domestic law, one may ask: what are the obvious
inclusions and exclusions, and what should guide this analysis? On this issue,
guidance in the relevant authorities points both to aspects of domestic law which
support the characterisation as an organ (mainly the terminology used and the

113 Tethyan Copper v. Pakistan, para. 727.
114 Commentary to the ILC Articles, commentaries to Article 4, paras. 8–9, cited in Tethyan Copper
v. Pakistan, para. 729.
115 Gavrilović v. Croatia, para. 801 (“The conduct of an organ of the State in an apparently official
capacity may be attributable to the State, even if the organ exceeded its competence under internal law
or in breach of the rules governing its operations. The corollary of this is that acts that an organ commits
in its purely private capacity are not attributable to the State, even if it has used the means placed at its
disposal by the State for the exercise of its function.”).
116 Commentary to the ILC Articles, commentaries to Article 4, para. 11.
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nature/scope of functions, i.e. judicial, legislative and executive) and to aspects
which do not affect such characterisation.

77. The latter are easier to begin with. The general commentary to Part I,
Chapter II of the ILC Articles notes that “[t]he State as a subject of international
law is held responsible for the conduct of all the organs, instrumentalities and
officials which form part of its organization and act in that capacity, whether or
not they have separate legal personality under its internal law”.117 This observa-
tion applies to all attribution routes, not only Article 4. Yet, it was relied upon by
the tribunal in Eureko v. Poland to reach the correct conclusion that the State
Treasury, which in Poland has a separate legal personality, is nonetheless a State
organ.118 Similarly, as noted earlier, in Tethyan Copper v. Pakistan the acts of
the province of Balochistan were attributed to Pakistan under Article 4, irrespect-
ive of Balochistan’s separate legal personality under domestic law.119 This
observation is significant because other tribunals have relied on the separate
legal personality of an entity to conclude that it was not a State organ.120 The
correctness of that conclusion in the factual circumstances of those cases, which
concerned instrumentalities, must not blur the line drawn by the Commentary to
the ILC Articles. Ministries, provinces, municipalities, etc., may have a separate
legal personality and yet they are clearly State organs. Hence the significance of
the reasoning in Eureko v. Poland and Tethyan Copper v. Pakistan on this point.
Both tribunals also emphasised another aspect which does not affect the charac-
terisation of a person or entity as an organ, namely the sovereign or commercial
nature of its acts.

78. By contrast, aspects of domestic law that have been deemed very relevant to
classify an entity as an organ include the terminology used in the law and the
nature of the functions (not the acts) entrusted to it. Conduct by a “Minister”, as the
agent of the State Treasury, irrespective of the nature of the act, was determinative
in Eureko v. Poland.121 At the opposite end of the spectrum, the characterisation
of the Ghana Cocoa Board as a “corporate body” which can be “sued in its
corporate name” under Ghanaian law was important in Hamester v. Ghana to
conclude that the Board was not a State organ.122 The nature of the functions
entrusted to the relevant person or entity are also relevant. Thus, the executive
functions of the State Treasury Minister in Eureko v. Poland123 or the Ministry of
Petroleum in Unión Fenosa v. Egypt,124 and the judicial functions of the

117 Commentary to the ILC Articles, commentaries to Part I, Chapter II, para. 7.
118 Eureko BV v. Republic of Poland, UNCITRAL, Partial Award (19 August 2005) [Eureko
v. Poland], paras. 129–32.
119 Tethyan Copper v. Pakistan, para. 727.
120 See e.g. Bayindir v. Pakistan, para. 119; EDF v. Romania, para. 190; Hamester v. Ghana, paras.
184–5.
121 Eureko v. Poland, para. 129.
122 Hamester v. Ghana, para. 184. The tribunal distinguished the situation from that in Eureko
v. Poland. In doing so, it noted that the latter tribunal had not clarified under which attribution route
the acts were deemed acts of Poland. The latter point is inaccurate because at paragraphs 115–34 only
the rule codified in Article 4 is being examined. Had it been otherwise, the sovereign or commercial
nature of the acts would have been important for the assessment of attribution.
123 Eureko v. Poland, para. 129. 124 Unión Fenosa v. Egypt, para. 9.92.
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Bankruptcy Council, Court and Judge in Gavrilović v. Croatia,125 provided a
strong indication that the relevant entities were State organs. It must be noted,
however, that terminology and functions provide indications, but they are not
determinative, and they are even less “prongs” of a “test”. The exercise of
functions akin to judicial functions (e.g. arbitration of disputes) is not as such
enough to conclude that the relevant person or entity is an organ, even if the
function is expressly recognised in law. The characterisation is a context-specific
inquiry, which pays particular attention to how domestic law relates to the status
and functions of the relevant person or entity but must also take into account the
latter’s factual position in the organisation of the State.

79. The latter point leads to the second question, namely the issue of de facto
organs.126 Article 4(2) of the ILC Articles states that “[a]n organ includes any
person or entity which has that status in accordance with the internal law of the
State”. The term “includes” must be singled out because, as explained in the
commentary, “in some systems the status and functions of various entities are
determined not only by law but also by practice, and reference exclusively to
internal law would be misleading”.127 Deferring entirely to domestic law for the
characterisation of organs would imply that States could “avoid responsibility for
the conduct of a body which does in truth act as one of its organs merely by
denying it that status under its own law”.128 This is the implication that the word
“includes” in paragraph 2 is intended to avoid. Thus, State organs can be de jure
and de facto. To understand the category of de facto organs and its legal implica-
tions, it is necessary (i) to determine its locus within the ILC Articles, then (ii)
examine the conditions of such characterisation, and finally (iii) clarify the scope
of the conduct that can be attributed under this route.

80. The locus of the category of de facto organs in the ILC Articles can be
clarified by reference to the ICJ’s judgment in the Bosnian Genocide case. In this
case, the Court had to determine whether the massacres at Srebrenica could be
attributed to the Federal Republic of Yugoslavia. When undertaking the analysis of
attribution under the rule formulated in Article 8, the Court introduced some
distinctions which are particularly relevant for present purposes:

The Court must emphasize, at this stage in its reasoning, that the question just stated is
not the same as those dealt with thus far. It is obvious that it is different from the
question whether the persons who committed the acts of genocide had the status of
organs of the Respondent under its internal law; nor however, and despite some

125 Gavrilović v. Croatia, paras. 800–3 (although the entities in question could be considered State
organs, the tribunal considered their actions not attributable because the attribution rules were not
applicable in the specific context).
126 See generally N. Gallus, “State Enterprises as Organs of the State and BIT Claims” (2006) 7
Journal of World Investment and Trade 761; C. Kress, “L’organe de facto en droit international public”
(2001) 105 Revue Générale de Droit International Public 93; P. Palchetti, L’organo di fatto dello stato
nell’illecito internazionale (Milan: Giuffrè 2007); J. Reymond, L’Attribution de comportements d’or-
ganes de facto et d’agents de l’Etat en droit international. Etude sur la responsabilité internationale
des Etats (Zurich: Schultess 2013).
127 Commentary to the ILC Articles, commentaries to Article 4, para. 12.
128 Commentary to the ILC Articles, commentaries to Article 4, para. 12.
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appearance to the contrary, is it the same as the question whether those persons should
be equated with State organs de facto, even though not enjoying that status under
internal law. The answer to the latter question depends, as previously explained, on
whether those persons were in a relationship of such complete dependence on the State
that they cannot be considered otherwise than as organs of the State, so that all their
actions performed in such capacity would be attributable to the State for purposes of
international responsibility. Having answered that question in the negative, the Court
now addresses a completely separate issue: whether, in the specific circumstances
surrounding the events at Srebrenica the perpetrators of genocide were acting on the
Respondent’s instructions, or under its direction or control. An affirmative answer to
this question would in no way imply that the perpetrators should be characterized as
organs of the FRY [Federal Republic of Yugoslavia], or equated with such organs. It
would merely mean that the FRY’s international responsibility would be incurred
owing to the conduct of those of its own organs which gave the instructions or
exercised the control resulting in the commission of acts in breach of its international
obligations. In other words, it is no longer a question of ascertaining whether the
persons who directly committed the genocide were acting as organs of the FRY, or
could be equated with those organs – this question having already been answered in
the negative. What must be determined is whether FRY organs – incontestably having
that status under the FRY’s internal law – originated the genocide by issuing instruc-
tions to the perpetrators or exercising direction or control, and whether, as a result, the
conduct of organs of the Respondent, having been the cause of the commission of acts
in breach of its international obligations, constituted a violation of those
obligations.129

The distinction made by the Court is very clear. Leaving aside de jure organs,
factual powers over a person or entity may be framed through two main routes,
that of a de facto organ (under Article 4) and that of instructions, direction or
control (under Article 8). The conditions and implications of each route are
entirely different. Conduct of a person or entity which is not a de facto organ
(i.e. which is not attributable under Article 4) may still be attributed through the
Article 8 route. By contrast, conduct of a de facto organ is assimilated to conduct
of a de jure organ. In other words, it is conduct by an organ, so the question of
whether a non-organ acts under the instructions, direction or control of an organ
does not arise.

81. With respect to the conditions for a person or entity to be characterised as a
de facto organ, the Court addressed this issue earlier in its judgment. Relying on its
decision in the Nicaragua case,130 the Court identified the relevant standard as
being one of “complete dependence” of the relevant person or entity on the

129 Bosnian Genocide case, para. 397.
130 Nicaragua case, 1986, paras. 109–10 (in this decision, the Court reviews tour à tour two different
routes without clearly ascribing them to a specific attribution route. The question of de facto organs is
examined in paragraphs 109–12, whereas that of conduct under “effective control” is examined in
paragraphs 113–22. The lack of clear framing of the two routes is likely due to the fact that the work on
State Responsibility was still ongoing in the mid-1980s and the Court may have preferred not to rely on
the draft provisions available at the time. But the distinction between these two routes in the Nicaragua
case is expressly made by the Court in the references made to this judgment in the Bosnian Genocide
case, at para. 399).
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respondent State.131 The rationale underlying the rule, as noted in the Commentary
to the ILC Articles, is to prevent a State from escaping responsibility by merely
denying the person or entity the status of an organ in its domestic law. The
independence of the person or entity must therefore be “purely fictitious”132 and,
as a result, the standard to be applied is very demanding. As the Court noted: “so to
equate persons or entities with State organs when they do not have that status
under internal law must be exceptional, for it requires proof of a particularly great
degree of State control over them”.133 The burden of proof lies with the claimant.
Relevant aspects to assess whether there is “complete dependence” include: degree
of autonomy of the person or entity, evidenced for example in differences of view
regarding which course to follow;134 a distinct or at least not unified chain of
command;135 the options available to the State to enforce its control (organisation,
training, financing, supply of equipment, selection and payment of leaders or key
people) and their limitations;136 the actual use by the State of such means of
control;137 and the timing of the conduct at stake compared to that of any support
given or other control levers.138

82. The statement of general international law on this point by the ICJ com-
mands particular authority but, given the differences between the operation of the
aforementioned conditions in a context of armed conflict and in that of a foreign
investment transaction, such statement can be usefully supplemented by a review
of the practice of investment tribunals. Yet, adaptation of a rule to a certain context
must not amount to a departure from or a relaxation of the requirements of general
international law. The test remains that of “complete dependence”, but the degree
of dependence requires a fact-intensive inquiry adapted to the context of foreign
investment disputes.

83. As a general matter, tribunals have considered that entities which are not de
jure organs and which have a separate legal personality are not, in principle, de
facto organs.139 The relevance of a separate legal personality in this context
(unlike the context of de jure organs) reflects the fact that legal personality cannot
be presumed to be merely fictitious. On the contrary, the “complete dependence”
of a separate legal entity on the State for attribution purposes must be established
by the claimant;140 as the ICJ noted in the Bosnian Genocide case, the recognition
that such is the case “must be exceptional, for it requires proof of a particularly
great degree of State control over [the entity]”.141

131 Bosnian Genocide case, para. 392. 132 Bosnian Genocide case, para. 392.
133 Bosnian Genocide case, para. 393. 134 Bosnian Genocide case, para. 394.
135 Bosnian Genocide case, para. 395. 136 Nicaragua case, paras. 109–10, 112.
137 Nicaragua case, para. 110. 138 Nicaragua case, para. 110.
139 Jan de Nul NV and Dredging International NV v. Arab Republic of Egypt, ICSID Case No. ARB/
04/13, Award (6 November 2008) [Jan de Nul v. Egypt – Award], paras. 158–62; Bayindir v. Pakistan,
para. 119; EDF v. Romania, para. 190; Hamester v. Ghana, para. 184; Mr Kristian Almås and Mr Geir
Almås v. The Republic of Poland, PCA Case No 2015-13, Award (27 June 2016) [Almås v. Poland],
para. 213; Unión Fenosa v. Egypt, para. 9.112.
140 Ortiz v. Algeria, para. 167.
141 Bosnian Genocide case, para. 393. See also Unión Fenosa v. Egypt, para. 9.96; Ortiz v. Algeria,
para. 166.
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84. State ownership of a separate legal entity, including majority ownership, is
as such insufficient to either establish “complete dependence”142 or create a
presumption of it.143 The burden of proof remains with the claimant. Cases where
entities with a separate legal personality, which are not de jure organs, have been
deemed to be de facto organs of the State must be understood as reflecting the
particular circumstances of the legal relationship between the entity and the State.
The fact that State ownership is insufficient to establish or presume complete
dependence does not mean that it is irrelevant. In Nykomb v. Latvia, the tribunal
concluded that a public enterprise, Latvenergo, which was wholly owned by the
State and, in addition, operated in a way that evidenced no commercial freedom,
was a “constituent part” or a “vehicle” of Latvia.144 The tribunal did not explicitly
conclude that Latvenergo was a de facto organ. In fact, it did not even clarify under
which rule codified in the ILC Articles attribution was possible, merely referring to
the “rules of attribution in international law”.145 In Deutsche Bank v. Sri Lanka,
reported in volume 19 of the ICSID Reports, the tribunal concluded that the acts of
Ceylon Petroleum Corporation (CPC), a wholly owned company of the State,
could be attributed to Sri Lanka. Ownership was, however, only one of several
indications of the degree of dependence, which the tribunal summarised in para-
graph 405 of the award. Such dependence had been recognised even by the
Supreme Court of Sri Lanka, which had depicted CPC as “a government creation
clothed with juristic personality so as to give it an aura of independence” with
“deep and pervasive State control”.146 The tribunal’s conclusion seems compelling
on the facts, although, from a legal standpoint, it is formulated somewhat ambigu-
ously, in the following terms: “CPC’s actions would be attributable to the State,
either because CPC is an organ of the State under ILC Article 4 or because CPC
lacked separate legal existence, and/or acted under the instruction of the State.”147

The tribunal did not need to reach any firm conclusion on the attribution of CPC’s
conduct, however, given its finding that conduct of the Supreme Court and the
Central Bank of Sri Lanka was attributable to the State and in violation of invest-
ment obligations.148 In Flemingo DutyFree v. Poland, the Polish Airports State
Enterprise (PPL), was deemed to be a de facto organ under Article 4. The tribunal
took into consideration that PPL was owned and controlled by Poland. Although it
found guidance in the 2000 decision in Maffezini v. Spain, which treats State
ownership of an enterprise as a “rebuttable presumption that it is a State entity”,

142 Unión Fenosa v. Egypt, para. 9.97. 143 Tulip Real Estate v. Turkey, para. 289.
144 Nykomb v. Latvia, p. 31.
145 The tribunal seemingly accepted the rather synthetic view of an expert for the claimant who
assessed both the ILC Articles (Articles 4, 5, 8 and 11) and recent case law (such as Maffezini
v. Spain), opining that “[a]ll tests to distinguish the non-attributable private, commercial conduct of
an autonomous, business-like but accidentally state-owned company from the politically controlled,
public service delivering and public-policy implementing attributable conduct point under the uncon-
tested facts of the case towards attribution”: T. W. Wälde, “In the Arbitration under Art. 26 Energy
Charter Treaty (ECT), Nykomb v. The Republic of Latvia – Legal Opinion” (2005) 5(2) Transnational
Dispute Management.
146 Deutsche Bank AG v. Democratic Socialist Republic of Sri Lanka, ICSID Case No. ARB/09/2,
Award (31 October 2012) [Deutsche Bank v. Sri Lanka], para. 405(a).
147 Deutsche Bank v. Sri Lanka, para. 405(f ). 148 Deutsche Bank v. Sri Lanka, para. 404.
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without however equating this to the concept of de facto organ, ownership alone
was far from being the only or the most important factor in the tribunal’s
assessment. The decisive factor, to which the tribunal “attached much import-
ance”, was the declaration of the Secretary of State in the Ministry of Transport
emphasising that PPL operated “within the structure of the Ministry” and that the
Ministry was “also responsible for all issues connected with the functioning of the
enterprise”.149 In Ampal v. Egypt, the tribunal referred en bloc to Articles 4, 5,
8 and 11 of the ILC Articles to conclude that the acts of two Egyptian corporate
entities, the Egyptian General Petroleum Corporation (EGPC) and the Egyptian
Natural Gas Holding Company (EGAS), were attributable to the State. On the
evidence reviewed in the award, this was the correct conclusion, and Egypt did not
challenge it. Yet, it is unclear whether attribution under the rule of Article 4 was
based on the characterisation of the entities as de facto organs or as de jure
organs.150 The claimants in the case had argued that the entities were de facto
organs, but the tribunal was ambiguous on this point, possibly due to doubts about
how to handle the separate legal personality. As discussed earlier, legal personality
is not relevant in the context of de jure organs, and it is only relevant in that of de
facto organs because it suggests a certain degree of autonomy incompatible with
“complete dependence”.

85. As this overview of the case law suggests, State ownership is only one
relevant factor among several others. In order to provide further clarity to what is
essentially a fact-intensive inquiry to determine the degree of dependence, some
indicative factors or sets thereof have been used in the case law. At the outset, it
must be observed that the “structural” and “functional” tests alluded to in
Maffezini, which were not expressly developed for de facto organs, were intro-
duced before the completion of the ILC Articles. No less importantly, they have no
specific connection with the “complete dependence” standard restated by the ICJ
in the Bosnian Genocide case and, more generally, they no longer reflect either
general international law or arbitral practice on the issue of de facto organs, if they
ever did.151 More recent decisions assess the degree of dependence in the light of
three main sets of factors. In Almås v. Poland, reported in this volume, another
tribunal chaired by Judge Crawford considered “factors, such as the performance
of core governmental functions, direct day-to-day subordination to central

149 Flemingo DutyFree Shop Private Limited v. The Republic of Poland, UNCITRAL, Award
(12 August 2016) [Flemingo DutyFree v. Poland], para. 434.
150 Ampal v. Egypt, paras. 132–40.
151 Confirmation of this point can be found in Almås v. Poland, para. 211, where the tribunal dismissed
Maffezini (and a decision following the Maffezini approach) as “not particularly helpful on this
question” (the question of de facto organs). Beyond the context of de facto organs, the distinction
between “structural” and “functional” attribution is often used to characterise the nature of attribution of
conduct by State organs (structural attribution) and that of separate legal instrumentalities (functional
attribution). This conceptual distinction is intended to highlight that, as it is the very structure of the
State which makes the conduct of organs attributable, all their conduct is conduct of the State. By
contrast, not all the conduct of a State instrumentality with a separate legal personality can be so
attributed; only specific acts, through which the instrumentality discharges governmental functions. See
Hamester v. Ghana, para. 196 (placing the Maffezini decision in this perspective).
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government, or lack of all operational autonomy”.152 Looking at these factors, it
rejected the allegation that the Polish Agricultural Property Agency was a de facto
organ.153 In the more recent award rendered in Ortiz v. Algeria, also reported
in this volume, the tribunal expressly referred to the Bosnian Genocide case in
relation to the “complete dependence” standard as well as to the Almås award in
respect of the three “criteria” to assess such dependence.154 The tribunal then
examined the situation of three entities and concluded that none of them could be
considered a de facto organ.

86. Having reviewed the locus of de facto organs within the ILC Articles and the
conditions for the characterisation of a person or entity as such, it remains to
clarify the scope of the conduct that can be attributed under this route. The answer
to this third question is simpler: once a person or an entity has been characterised
as a de facto organ, it is a State organ and, as for de jure organs, all conduct in an
official capacity (as opposed to private conduct) is attributable. The scope of
attributable conduct is thus wider than that under Article 5 of the ILC Articles,
which is limited to specific acts in the exercise of governmental authority (there-
fore excluding commercial acts), or under Article 8, which is limited to specific
acts under the instructions, direction or control of the State (therefore excluding, in
principle, acts ultra vires). The broader scope of conduct that can be attributed
under Article 4, as compared to other attribution routes (mainly Article 5), explains
why claimants in investment proceedings often argue that a State instrumentality
or an enterprise partly or fully owned by a State is so entirely dependent on the
State that it is a de facto organ. But, as discussed earlier, such a finding must
be exceptional.

4.3. Conduct of instrumentalities (Article 5)
87. The conduct (actions or omissions) of separate legal entities which are not

State organs but exercise elements of governmental authority can be attributed to
the State under certain conditions.155 This is a rule of customary international
law156 codified in Article 5 of the ILC Articles:

The conduct of a person or entity which is not an organ of the State under article 4 but
which is empowered by the law of that State to exercise elements of the governmental
authority shall be considered an act of the State under international law, provided the
person or entity is acting in that capacity in the particular instance.

There is a significant body of case law from investment tribunals on the operation
of the rule codified in Article 5 of the ILC Articles, which is understandable given
the frequent involvement of State instrumentalities in dealings with foreign

152 Almås v. Poland, para. 207. 153 Almås v. Poland, para. 213.
154 Ortiz v. Algeria, paras. 167–9.
155 See generally Crawford, State Responsibility, pp. 126–32; de Stefano, Attribution, pp. 53–65,
149–67; Momtaz, Attribution of Conduct to the State; L. Schicho, State Entities in International
Investment Law (Baden-Baden: Nomos 2012).
156 Noble Ventures, Inc. v. Romania, ICSID Case No. ARB/01/11, Award (12 October 2005) [Noble
Ventures v. Romania], para. 70; Jan de Nul v. Egypt – Jurisdiction, para. 89.
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investors. In clarifying the scope of this rule, three aspects are important: (i) the
nature of the person or entity; (ii) the requirements for the attribution of conduct; and
(iii) the scope of the acts that may be attributed through this route.

88. Regarding the nature of the relevant person or entity, a threshold matter is
that it must not be a State organ, whether de jure or de facto. It is therefore not
possible for a person or an entity to be considered at the same time a de facto
organ (Article 4) and a State instrumentality (Article 5). This is significant
because there are sometimes ambiguities in the way tribunals reach a finding
of attribution;157 stating that an entity is both a State organ and a State instru-
mentality is contradictory. Aside from this threshold matter, the entities whose
conduct may be attributed under Article 5 are quite diverse. The Commentary to
the ILC Articles notes that “[t]he generic term ‘entity’ reflects the wide variety of
bodies which, though not organs, may be empowered by the law of a State to
exercise elements of governmental authority. They may include public corpor-
ations, semi-public entities, public agencies of various kinds and even, in special
cases, private companies.”158 The only – and crucial – requirement is that “in
each case the entity is empowered by the law of the State to exercise functions of
a public character normally exercised by State organs”.159 Hence the frequent
characterisation of this attribution route as a “functional test”.160 This, as well as
the requirement that the specific conduct of the entity which the claimant seeks to
attribute to the respondent is an “exercise of governmental authority concerned”
makes such conduct attributable.161

89. These two requirements are generally understood as a two-element test
recognised, expressly or implicitly, in virtually all decisions addressing Article
5 of the ILC Articles.162 It has been deemed to be a “residual” test applicable in the
absence of a lex specialis.163 However, the analysis of each criterion in the

157 In Flemingo DutyFree v. Poland, the tribunal seemed to conflate “entities” under Article 5 and
State organs, quoting a paragraph of the ILC Commentary which expressly contradicted this conflation.
Read in context, the sentence in paragraph 440 stating that “[i]n reaching this conclusion, the Tribunal
draws support from the ILC Commentary which state[s] that ‘entities’ may be State organs under
Article 5” must be read as suggesting that the conduct of such entities may be attributable to the State,
but not conduct of State organs. For other broad statements on attribution see EnCana v. Ecuador,
para. 154; Kardassopoulos v. Georgia, para. 273.
158 Commentary to the ILC Articles, commentaries to Article 5, para. 2.
159 Commentary to the ILC Articles, commentaries to Article 5, para. 2.
160 See e.g. EDF v. Romania, para. 193; Ortiz v. Algeria, para. 194.
161 Commentary to the ILC Articles, commentaries to Article 5, para. 2.
162 See e.g. Noble Ventures v. Romania, para. 70; Jan de Nul v. Egypt – Award, paras. 163–4;
Hamester v. Ghana, para. 176; Luigiterzo Bosca v. Lithuania, PCA Case no. 2011-04, Award
(17 May 2013), para. 127; Antoine Abou Lahoud and Leila Bounafeh-Abou Lahoud v. Democratic
Republic of the Congo, ICSID Case No. ARB/10/4, Award (7 February 2014), para. 378; Tulip Real
Estate v. Turkey, para. 292; H&H Enterprises Investments, Inc. v. Arab Republic of Egypt, ICSID Case
No. ARB/09/15, Award (6 May 2014), para. 387; Almås v. Poland, para. 215; Flemingo DutyFree
v. Poland, para. 436; Garanti Koza LLP v. Turkmenistan, ICSID Case No. ARB/11/20, Award (19
December 2016), para. 335; Saint-Gobain Performance Plastics Europe v. Bolivarian Republic of
Venezuela, ICSID Case No. ARB/12/13, Decision on Liability and the Principles of Quantum (30
December 2016) [Saint-Gobain v. Venezuela], para. 458; Tethyan Copper v. Pakistan, para. 731; Unión
Fenosa v. Egypt, para. 731; Ortiz v. Algeria, para. 194.
163 See Mesa Power v. Canada, para. 364.
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different cases varies significantly in the level of detail and, more importantly, in
the level of scrutiny displayed by tribunals. It is therefore useful to flesh out the
basic parameters that must guide the examination of each criterion.

90. With respect to the requirement that the “person or entity . . . is empowered
by the law of that State to exercise elements of the governmental authority”, the
main parameters concern the terms “empowered by the law of that State”, the
meaning of “exercise” and that of “elements of the governmental authority”.

91. The type of persons or entities “empowered by the law of [the] State” is
presented in the Commentary to the ILC Articles as a “narrow category”.164 The
narrow boundaries of the category are given by the fact that “internal law . . . must
specifically authorize the conduct as involving the exercise of public authority”.165

Thus, non-specific, broad or implicit authorisations are insufficient to meet the first
criterion. There is no space for de facto State instrumentalities under Article 5.
Either the internal law specifically vests governmental authority in the person or
entity, or this parameter is not met. In Unión Fenosa v. Egypt, the tribunal rejected
the attribution ground under Article 5 made by the claimant because the latter had
failed to show a “provision of Egyptian law ‘specifically authorising’ EGPC [the
national oil company] to conclude the SPA [a natural gas sale and purchase
agreement] in the exercise of the Respondent’s public authority”.166 In Ortiz
v. Algeria, the tribunal observed, when examining the specific situation of the
entities in question, that the specific delegation of governmental authority must
concern the type of acts concerned by the dispute.167 This connects the first and the
second requirements of Article 5. It is not enough for the entity to have been
delegated public powers in a certain sphere; the delegation must specifically
concern the sphere where the acts allegedly in breach of international law
were performed.

92. Another parameter of the first requirement is the meaning of the term
“exercise”. In Tulip Real Estate v. Turkey, the claimant argued that a Turkish real
estate investment trust, Emlak, was authorised to exercise elements of governmen-
tal authority because a zoning law granted Emlak certain preferential treatment
with respect to construction permits and the purchase of land. The tribunal
dismissed the argument because these advantages in no way empowered Emlak
to actually “exercis[e] elements of governmental authority vis-à-vis any particular
object or person”.168 Taken together, the first and second parameters mean that
what must be “specifically authorised” is the “exercise” of public authority with
respect to an object or person, as a government might otherwise perform.

93. That leads to the third and most important parameter, the definition of
“elements of the governmental authority”. The Commentary to the ILC Articles
observes that:

164 Commentary to the ILC Articles, commentaries to Article 5, para. 7.
165 Commentary to the ILC Articles, commentaries to Article 5, para. 7.
166 Unión Fenosa v. Egypt, para. 9.114. 167 Ortiz v. Algeria, paras. 210, 215.
168 Tulip Real Estate v. Turkey, para. 294.
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Article 5 does not attempt to identify precisely the scope of “governmental authority”
for the purpose of attribution of the conduct of an entity to the State. Beyond a certain
limit, what is regarded as “governmental” depends on the particular society, its history
and traditions. Of particular importance will be not just the content of the powers, but
the way they are conferred on an entity, the purposes for which they are to be
exercised and the extent to which the entity is accountable to government for their
exercise. These are essentially questions of the application of a general standard to
varied circumstances.169

The four criteria identified in this paragraph were examined by the tribunal in Ortiz
v. Algeria by reference to previous cases and scholarship. In this light, (i) the
content of the powers means whether the delegation authorises the exercise of acta
jure imperii (sovereign acts or public prerogatives), rather than mere acta jure
gestionis (commercial acts), (ii) the mode of conferral concerns the nature of the
act, legislation, regulation, a decree, a contract, whereby the authority is conferred,
(iii) the purpose refers to the nature of the goals, public or private, in pursuit of
which the powers are conferred, and (iv) the accountability criterion concerns the
degree of public oversight to which the person or entity is subject.170 By contrast,
as the Commentary to the ILC Articles notes:

The fact that an entity can be classified as public or private according to the criteria of
a given legal system, the existence of a greater or lesser State participation in its
capital, or, more generally, in the ownership of its assets, the fact that it is not subject
to executive control – these are not decisive criteria for the purpose of attribution of
the entity’s conduct to the State.171

The difference between acta jure imperii and acta jure gestionis, which will be
examined later in this study (Section 5.2), is therefore decisive already at the level
of the first requirement.

94. Yet, even when the powers specifically delegated by domestic law include
public prerogatives, it is still necessary that the specific acts allegedly in breach of
international law involved an actual exercise of such prerogatives. This is the
second requirement of the attribution rule codified in Article 5 of the ILC Articles.
At this stage, the difference between the exercise of public prerogatives and the
performance of merely commercial acts is once more essential. The focus of this
analysis must be not on the overall powers of the person and entity but only on the
nature of the acts specifically challenged by the claimant. This analysis is some-
times difficult because claimants tend to refer to a series of acts or to conduct in
general, whereas, as noted by the tribunal in Hamester v. Ghana, the inquiry
relating to the second requirement must be conducted “into each and every act”.172

In this case, the tribunal considered that arm’s-length horizontal negotiations
relating to the price of a natural resource (rather than an officially imposed price)
were an indication of the commercial nature of an entity’s dealings with the

169 Commentary to the ILC Articles, commentaries to Article 5, para. 6.
170 Ortiz v. Algeria, paras. 201–3.
171 Commentary to the ILC Articles, commentaries to Article 5, para. 3.
172 Hamester v. Ghana, para. 197.
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investor.173 It also considered that the violation of a contractual term by an entity is
not enough, as such, to be an exercise of a public prerogative.174 Similarly, a
dispute among shareholders had to be seen as a common occurrence in commercial
dealings.175

95. Arguments about the specific nature of an act are fact-intensive and case-
specific. Some parameters that can guide the assessment include, first and fore-
most, whether the relevant act could be performed, in general, by an entity devoid
of public authority. Typically, such is the case of the ability to enter into a contract
or to exercise a contractual right, including termination of a contract.176 Even
when a contract is entered into in a public capacity, the exercise of a contractual
right (as the specific act relevant for attribution) is not necessarily an exercise of a
public prerogative. In Almås v. Poland, the tribunal clearly distinguished the two:

It is true that it [ANR, the Polish Agricultural Property Agency] entered into the
relevant contract in the exercise of statutory powers to manage State agricultural
property. But the key point is that vis-à-vis the Claimants, termination was not an
exercise of public power but of a purported contractual right. The management of real
property, including the exercise of the contractual right to terminate a lease, derives
from the general law; it is a capacity of any entity that holds and rents out land.
Because ANR was not exercising whatever Polish government authority it may have
had when it terminated the Lease, its action is not attributable to the Polish State on the
basis of Article 5.177

The claimants tried to counter this conclusion by reference to two arguments,
namely that the exercise of the contractual right had been unlawful and that it was
motivated by policy reasons. The tribunal rejected both grounds.178 It must be
noted that the tribunal, in reviewing these arguments, at no point expressly
accepted that the unlawful exercise of a contractual right or a public policy motive
underpinning the exercise of a contractual right was, as such, a sufficient ground to
turn such conduct into an exercise of a public prerogative. In fact, it did not deem
it necessary to determine whether the exercise of the contract had been lawful. This
is consistent with the reasoning of the tribunal in Hamester v. Ghana, according to
which the violation of a contractual provision does not make it an act in the
exercise of governmental authority.179 Any contractual partner can breach a
contractual term and any contractual partner can exercise a contractual right for
a range of motives, which do not make the act an exercise of a public prerogative.
A different question is whether the contractual right is exercised by the entity
under the instructions, direction or control of a State organ (see Section 4.4).

173 Hamester v. Ghana, para. 284. 174 Hamester v. Ghana, para. 266.
175 Hamester v. Ghana, paras. 283–4.
176 See e.g. Bayindir v. Pakistan, paras. 120–3; EDF v. Romania, para. 197; Almås v. Poland,
para. 219. See, however, Flemingo DutyFree v. Poland (para. 442), where the tribunal considered the
termination of a lease agreement in the specific circumstances of the case (which involved matters of
defence and communications) as an exercise of a public prerogative.
177 Almås v. Poland, para. 219. 178 Almås v. Poland, paras. 251 and 267.
179 Hamester v. Ghana, para. 266.
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96. The scope of attribution under the rule codified in Article 5 of the ILC
Articles is also limited by the focus on “each and every act”.180 This is a significant
difference between State organs and the instrumentalities envisioned in Article 5.
In the former case, all conduct, whether sovereign or commercial, is attributable,
whereas in the latter case, only specific acts in the exercise of public prerogatives
can be attributed. Hence the frequent attempts by claimants to argue that an
instrumentality must be considered a de facto organ, which requires a far more
demanding showing of “complete dependence”. Occasionally, tribunals have
overlooked this important difference by conflating the scope of the delegation of
powers with the scope of acts that can specifically be attributed under Article 5.181

This is incorrect because the specific delegation of powers (which must be expli-
citly made by law) is only one of the two requirements for attribution under
Article 5.

97. Another aspect relevant to the scope of attribution is the question of ultra
vires acts (see Section 5.4). Article 7 of the ILC Articles expressly refers to the
attribution routes of Article 5 when it states that:

The conduct of an organ of a State or of a person or entity empowered to exercise
elements of the governmental authority shall be considered an act of the State under
international law if the organ, person or entity acts in that capacity, even if it exceeds
its authority or contravenes instructions [emphasis added].

Thus, an act in the exercise of governmental authority which exceeds the public
prerogatives conferred upon the instrumentality will remain attributable as long
as (like for State organs) the person or entity is not acting in a purely private
capacity.

4.4. Conduct directed or controlled by a State (Article 8)
98. Another attribution rule which has frequently featured in the case law of

investment tribunals is codified182 in Article 8 of the ILC Articles183 in the
following terms:

180 Hamester v. Ghana, para. 197. 181 Saint-Gobain v. Venezuela, paras. 457–60.
182 Bosnian Genocide case, para. 398.
183 See generally A. Cassese, “The Nicaragua and Tadić Tests Revisited in Light of the ICJ Judgment
on Genocide in Bosnia” (2007) 18 European Journal of International Law 649; Crawford, State
Responsibility, pp. 141–65; O. de Frouville, “Attribution of Conduct to the State: Private Individuals”
in J. Crawford, A. Pellet, S. Olleson and K. Parlett (eds.), The Law of International Responsibility
(Oxford University Press, 2010), pp. 257–80; A. J. J. de Hoogh, “Articles 4 and 8 of the 2001 ILC
Articles on State Responsibility, the Tadić Case and Attribution of Facts of Bosnian Serb Authorities to
the Federal Republic of Yugoslavia” (2001) 72 British Yearbook of International Law 255; de Stefano,
Attribution, pp. 77–93, 167–77; D. Jinks, “State Responsibility for the Acts of Private Armed Groups”
(2003) 4 Chicago Journal of International Law 83; C. Tomuschat, “Attribution of International
Responsibility: Direction and Control” in M. Evans and P. Koutrakos (eds.), The International
Responsibility of the European Union: European and International Perspectives (Oxford: Hart
Publishing 2013), pp. 7–34; H. Tonkin, State Control over Private Military and Security Companies
in Armed Conflict (Cambridge University Press, 2011); K. N. Trapp, State Responsibility for
International Terrorism (Oxford University Press, 2011).
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The conduct of a person or group of persons shall be considered an act of a State under
international law if the person or group of persons is in fact acting on the instructions
of, or under the direction or control of, that State in carrying out the conduct.

In the Bosnian Genocide case, the ICJ clarified that, in order for a specific act or
conduct to be attributable under this rule, the person or group of persons must
have:

acted in accordance with that State’s instructions or under its “effective control”. It
must however be shown that this “effective control” was exercised, or that the State’s
instructions were given, in respect of each operation in which the alleged violations
occurred, not generally in respect of the overall actions taken.184

This test, which had originally been developed in the Nicaragua case,185 has been
taken up in a series of investment decisions.186 It is therefore well established. As
before, in order to understand the operation of this attribution route, it is useful to
(i) identify the locus of this route within the ILC Articles, (ii) analyse the
requirements for conduct to be attributed, and (iii) clarify the scope of the conduct
that may be attributed.

99. Regarding the locus of this attribution route, as noted earlier in this study,
the rule formulated in Article 8 concerns situations which are different from the
characterisation of a person or entity as a de facto organ. Whereas the latter is
subject to a test of “complete dependence” and makes all conduct (rather than
specific acts) attributable, the former is governed by a test of “effective control”
and can only lead to the attribution of specific acts.187 Acts attributed under Article
8 can render a State potentially responsible (if there is a breach of an international
obligation) for the action of its organs consisting in giving instructions or exercis-
ing effective control over certain persons or a group of persons. This means that
Article 8 may operate in parallel with Article 4 (e.g. the instruction or effective
control must be given or exercised by an organ under Article 4, and it must
be proven that a person or group of persons acted upon the instruction under
Article 8). It may also operate in parallel with Article 5 to the extent that a State
instrumentality enjoying governmental authority and using it in a specific case
may be giving an instruction or exercising effective control.

100. Moving to the requirements of the “effective control” test, in the Bosnian
Genocide case, the ICJ distinguished it from the “complete dependence” test as
follows:

The test thus formulated differs in two respects from the test – described above – to
determine whether a person or entity may be equated with a State organ even if not
having that status under internal law. First, in this context it is not necessary to show
that the persons who performed the acts alleged to have violated international law

184 Bosnian Genocide case, para. 400. 185 Nicaragua case, para. 115.
186 See e.g. Almås v. Poland, paras. 268 et seq.; Gavrilović v. Croatia, para. 828; Ortiz v. Algeria,
paras. 243–4.
187 Occasionally, tribunals still seem to conflate the two. See e.g. Strabag SE v. Libya, ICSID Case No.
ARB(AF)/15/1, Award (29 June 2020) [Strabag v. Libya], paras. 176–87.
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were in general in a relationship of “complete dependence” on the respondent State; it
has to be proved that they acted in accordance with that State’s instructions or under its
“effective control”. It must however be shown that this “effective control” was
exercised, or that the State’s instructions were given, in respect of each operation in
which the alleged violations occurred, not generally in respect of the overall actions
taken by the persons or groups of persons having committed the violations.188

101. Attribution under the “effective control” test must be (much like a finding
of complete dependence) exceptional.189 The burden is on the party alleging
attribution to establish two sets of elements: the action of the State (the “control”
element) and the action of the relevant “person or group of persons” (those
“effectively” controlled).

102. The first set of elements concerns several parameters which have received
attention in the case law, most notably the disjunctive character of the terms
“instructions”, “direction” and “control”, their imperative character, the intended
result, the level of command involved in the exhortation to act, and the form
of communication.

103. Article 8 speaks of “instructions of, or under the direction or control of, that
State”. This formulation includes three disjunctive elements, namely “instruc-
tions”, “direction” and/or “control”. The tribunal in Tulip Real Estate v. Turkey
concluded from this disjunctive character that it “need[ed] only be satisfied that
one of those elements is present in order for there to be attribution under Art. 8”.190

However, it must not follow from this diversity of elements that there are three
different tests. In Tulip Real Estate v. Turkey, the tribunal reasoned that the
“effective control” test applies to the “control” element.191 This is correct but only
partially so. The “effective control” is the umbrella test, some elements of which
include “control” but also “instructions”, “direction” and other elements. It would
be incorrect to conclude that the assessment of acts performed under the “instruc-
tion” or the “direction” of the State is different from the “effective control” test. In
Tulip Real Estate v. Turkey, the tribunal did not go as far, and it actually dismissed
the attribution argument under Article 8 for lack of specific control over the act
allegedly in violation of international law.192 The disjunctive character is instead
meant to capture situations where “instructions”, “direction” or “control” do not
fully converge. For example, a person under the effective control of a State may
receive the instruction to destroy a military target without however injuring
civilians or damaging civilian property. The act may unfold under the effective
control of the State but, in the course of being performed, a civilian may be
injured. In such a case, even though the instruction has not been strictly followed,
the act under the control of the State would remain attributable.193 The ILC
Commentary notes that close calls like this example “can be resolved by asking

188 Bosnian Genocide case, para. 400.
189 Commentary to the ILC Articles, commentaries to Article 8, para. 7; Jan de Nul v. Egypt – Award,
para. 173; EDF v. Romania, para. 200; Almås v. Poland, para. 269; Ortiz v. Algeria, para. 245.
190 Tulip Real Estate v. Turkey, para. 303. See also Ortiz v. Algeria, para. 239.
191 Tulip Real Estate v. Turkey, para. 304. 192 Tulip Real Estate v. Turkey, para. 327.
193 Commentary to the ILC Articles, commentaries to Article 8, para. 8.
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whether the unlawful or unauthorized conduct was really incidental to the mission
or clearly went beyond it”.194 Yet, if a person receives the instruction to perform
an act and she does not perform the act required from her, the mere issuance of an
instruction would not make the non-compliant part of her act attributable.195 As
further discussed in the context of the second set of elements, mere instructions
without a showing of effective control are insufficient for attribution.

104. The rule formulated in Article 8 does not require any specific form in the
nature of the “instructions” or “direction”, or in the way they are given. They may
be formulated in writing or given orally, and they may appear in a variety of acts.
Yet, the very meaning of the terms “instruction” or “direction” exclude pure
recommendations or suggestions or general policies. In Hamester v. Ghana, a
general policy on equitable cocoa distribution was deemed to be insufficient to
convey an instruction or direction to the relevant entity, Cocobod.196 This is not
because of the form or the medium of communication of the policy but because
such a general policy could not be said to contain any specific instruction or
direction. The instruction or direction must effectively command authority,
whether because it is legally binding or because, in practice, it is imperative.197

What is imperative in practice depends on the specific political and administrative
context of the instruction or directive. Thus, an invitation to negotiate could not be
considered an instruction.198 Even a more active exhortation would fall short of
what is required if the addressee has some margin for her own decision-making
and could realistically select a different course of action. As long as she “owns” the
decision, the act would not be attributable. This is yet another indication that the
“effective control” test remains the overarching framework.

105. The Commentary to the ILC Articles refers to the use of control “in order
to achieve a particular result”.199 In EDF v. Romania, the tribunal approached
these terms as setting a subjective test, namely that there must be a mismatch
between what the addressee of the instruction or direction perceives to be its
commercial interest and the course of action imposed by the State.200 Whereas
such a mismatch would provide evidence that the State drove the decision eventu-
ally taken, it is not a requirement under the rule of Article 8. Indeed, a State may
issue a clear instruction to an entity requiring it to act in a certain way which is also
advantageous commercially. Although no mismatch would be present, the entity
would still be acting on the instructions of the State. It is true that, in this case, the
lack of autonomy of the addressee of the instruction would be less clear, but the
situation would still fall under Article 8. This is particularly the case in light of
the difficulties of ascertaining what is in the best interests of an entity. Many
decisions are taken in a context of uncertainty where there are reasonable grounds

194 Commentary to the ILC Articles, commentaries to Article 8, para. 8.
195 Ortiz v. Algeria, para. 252. 196 Hamester v. Ghana, para. 267.
197 EDF v. Romania, paras. 204–7; Ortiz v. Algeria, para. 242.
198 Electrabel SA v. Republic of Hungary, ICSID Case No. ARB/07/19, Decision on Jurisdiction,
Applicable Law and Liability (30 November 2012) [Electrabel v. Hungary], para. 7.111.
199 Commentary to the ILC Articles, commentaries to Article 8, para. 6.
200 EDF v. Romania, paras. 201–13. See also Tulip Real Estate v. Turkey, para. 309.

ATTRIBUTION OF CONDUCT TO STATES 57

https://doi.org/10.1017/ixd.2021.48 Published online by Cambridge University Press

https://doi.org/10.1017/ixd.2021.48


to follow more than one course of action. The fact that the State’s preferred course
of action is also the one perceived to be the best by the entity does not as such
exclude attribution, if the entity could not have followed a different course
of action.

106. In some cases, the level of command necessary for an exhortation to
amount to an “instruction” or “direction” has been modulated to take into account
a highly concentrated governmental structure. As noted earlier in this study, in
Bayindir v. Pakistan, the tribunal concluded that mere “clearance” from the then
military ruler of Pakistan, General Musharraf, was sufficient to consider the
decision of a State instrumentality as attributable to the State. The Bayindir test
is not representative of the exceptional character of attribution under Article 8 of
the ILC Articles. It can only be understood, in the specific circumstances of the
case, as a combination of a context (a highly concentrated political rule) with an
act which, in principle, falls short of giving a specific “instruction” or “direction”
and operates as permission. Yet, such permission is not an “acknowledgement and
adoption” of the conduct, in the meaning of the rule formulated in Article 11 of the
ILC Articles, because it takes place before the act is performed. In this conceptual
area between Articles 8 and 11, such a “permission” should not in principle
warrant attribution. This is because “permission” differs from “instruction” and
“direction” at two levels: impulsion and specificity. “Permission” presupposes that
the impulsion for the act does not come from the State organ but from the person or
group of persons whose acts the claimant seeks to attribute. That implies some
level of autonomy in decision-making, although a decision cannot, in practice,
proceed without the endorsement of the State organ. In addition, “permission”
does not imply that the State organ is aware of all the details, and it may be more
akin to an “I leave it in your hands” form of clearance, which again would
emphasise a certain margin of manoeuvre in the future conduct of the person or
group of persons. Such a relaxation of the requirements could not serve as a
standard, and it does not reflect general international law. The Bayindir tribunal
was likely aware of this, and it signalled the departure by reference to the context
of international economic law (quoted above, but worth recalling):

the Tribunal is aware that the levels of control required for a finding of attribution
under Article 8 in other factual contexts, such as foreign armed intervention or
international criminal responsibility, may be different. It believes, however, that the
approach developed in such areas of international law is not always adapted to the
realities of international economic law and that they should not prevent a finding of
attribution if the specific facts of an investment dispute so warrant.201

However, this is not sufficient to justify a departure. As noted by the ICJ in the
Bosnian Genocide case, “the rules for attributing alleged internationally wrongful
conduct to a State do not vary with the nature of the wrongful act in question in the
absence of a clearly expressed lex specialis”.202 The only reason why such a
conclusion may be justified lies in the highly concentrated nature of political rule

201 Bayindir v. Pakistan, para. 130. 202 Bosnian Genocide case, para. 401.
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in Pakistan under General Musharraf. In that regard, it is not the permission as
such which would make the act attributable but the confluence of three other
elements, namely the highly concentrated political rule in one person, the fact that
the permission comes directly from this person (rather than other State organs),
and the manifest ability of the claimant to prove such clearance. In the absence of
these clearly circumscribed conditions for the relaxation of the requirements of
attribution under Article 8, the risk would be that any act in a politically concen-
trated regime would be deemed to be attributable on the assumption that it can only
proceed with the approval of the State. However justified the conclusion may have
been in the factual circumstances of Bayindir v. Pakistan, it must not be under-
stood as a relaxation of the requirements of the rule in general international law.
The tribunal in Hamester v. Ghana observed, indeed, that “being informed and
discussing the case with the parties – both the Claimant and Cocobod – does not
mean that the latter was under the effective control of the Government”.203

Awareness and laissez-faire can certainly not be equated to “instruction”, “direc-
tion” or “control” (nor with “acknowledgement and adoption” under Article 11, as
discussed in Section 4.5). Inaction from State organs is attributable to a State and
may amount to a breach of international law but only when there is a duty to act
and other conditions are met.204 In all events, this is different from the rule
formulated in Article 8.

107. Another aspect of the requisite “instruction” or “direction” – in addition to its
imperative nature, its intended result and its context – concerns the form of its
communication to its addressees. As noted earlier, international law does not require
any specific form or communication channel. Yet, the form of communication may
be such that an exhortation falls short of a governmental instruction or direction.
Thus, in the Tehran Hostages case, the ICJ considered that the public declarations
by Ayatollah Khomeini exhorting militants to attack the United States and Israel
were not sufficient to make the taking of the US Embassy an act of the State:

In the view of the Court, however, it would be going too far to interpret such general
declarations of the Ayatollah Khomeini to the people or students of Iran as amounting
to an authorization from the State to undertake the specific operation of invading and
seizing the United States Embassy. To do so would, indeed, conflict with the asser-
tions of the militants themselves who are reported to have claimed credit for having
devised and carried out the plan to occupy the Embassy.205

The Court went on to conclude that Iran had engaged its international responsi-
bility due to its inaction in the face of this first phase of events, and its
subsequent acceptance of the acts that ensued, but the relevant acts and attribu-
tion routes are different from the one now formulated in Article 8 of the ILC
Articles (see Section 4.5).

203 Hamester v. Ghana, para. 199. 204 Tehran Hostages case, para. 68.
205 Tehran Hostages case, para. 59. The Court concluded that Iran had engaged its international
responsibility due to its inaction in the face of events, and its subsequent endorsement of the acts, but
the relevant acts and attribution routes are different from the one now formulated in Article 8 of the
ILC Articles.

ATTRIBUTION OF CONDUCT TO STATES 59

https://doi.org/10.1017/ixd.2021.48 Published online by Cambridge University Press

https://doi.org/10.1017/ixd.2021.48


108. So far, I have discussed in some detail one set of elements of the “effective
control” test, that concerning the action of the State (or “control” element). I now
turn to the other set of elements, that relating to the action of the relevant “person
or group of persons” which must be “effectively” controlled. This second set
includes three main parameters, namely the nature of the addressees, the meaning
of “general control” and that of “specific control”.

109. The expression “person or set of persons” in Article 8 is intended to
encompass both persons with a legal personality (whether physical or legal
persons) and groups which do not have legal personality as such. The
Commentary to the ILC Articles expressly notes that “while a State may authorize
conduct by a legal entity such as a corporation, it may also deal with aggregates of
individuals or groups that do not have legal personality but are nonetheless acting
as a collective”.206 Significantly, unlike the rules codified in Articles 4 and 5, a
person or group of persons under Article 8 may be acting in their private capacity
(i.e. irrespective of any appearance of “official capacity”), as long as they are
effectively controlled.

110. From the standpoint of these persons or this group of persons, effective
control requires that those who performed the acts allegedly in breach of inter-
national law are under both the “general” and the “specific” control of the State.207

In other words, it is not sufficient to prove that the State generally controls an
entity but, in addition, it must be established that it used its controlling power to
make the entity perform the specific acts allegedly in breach. The Commentary
to the ILC Articles clarifies this difference by reference to an example relating to
State-owned or controlled companies:

international law acknowledges the general separateness of corporate entities at the
national level, except in those cases where the “corporate veil” is a mere device or a
vehicle for fraud or evasion. The fact that the State initially establishes a corporate
entity, whether by a special law or otherwise, is not a sufficient basis for the attribution
to the State of the subsequent conduct of that entity. Since corporate entities, although
owned by and in that sense subject to the control of the State, are considered to be
separate, prima facie their conduct in carrying out their activities is not attributable to
the State unless they are exercising elements of governmental authority within the
meaning of article 5. . . . On the other hand, where there was evidence that . . . the State
was using its ownership interest in or control of a corporation specifically in order to
achieve a particular result, the conduct in question has been attributed to the State.208

111. State ownership of an enterprise may be evidence of “general control”, but
the existence of a separate corporate entity creates a presumption to the contrary.
Indeed, as noted by the commentary, “prima facie their conduct in carrying out
their activities is not attributable to the State”. State ownership is of course
relevant, particularly if the State is the sole or a majority shareholder, but it is

206 Commentary to the ILC Articles, commentaries to Article 8, para. 9.
207 Jan de Nul v. Egypt – Award, para. 173; Gavrilović v. Croatia, para. 828; Ortiz v. Algeria,
para. 247.
208 Commentary to the ILC Articles, commentaries to Article 8, para. 6.
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neither sufficient nor necessary to establish general control. A State may own a
company but allow it to act independently in the pursuit of its business. Also, a
State may be a minority shareholder but, given certain arrangements in a share-
holder agreement or other aspects of the enterprise’s operations, it may neverthe-
less exercise general control. If a minority shareholder may exercise control, that
also means that majority shareholding is not, in and of itself, sufficient to establish
general control.

112. In all events, establishing “general control” is only a first step. For the
conduct to be attributable, the claimant must also establish “specific control”,
namely that the specific acts allegedly in breach of international law (and not the
general operation of the company or other specific acts) were effectively per-
formed as a result of the State’s instructions, direction or control.

113. In EDF v. Romania, the tribunal examined the evidence on the record to
conclude that the Ministry of Transport had used its ownership and control of two
corporations, which were themselves shareholders of a third one, in order to make
the latter terminate or refrain from extending its contractual arrangements with
EDF and introduce instead a system of auctions for commercial spaces in the
Otopeni Airport.209 By contrast, in Gavrilović v. Croatia, the tribunal admitted
arguendo that the State exercised general control over the relevant entity but
concluded that there was “insufficient evidence that the Respondent exercised
specific control over the relevant acts at that time”.210 Similarly, in Tulip Real
Estate v. Turkey, the tribunal noted that the State was “capable of exercising a
degree of control over Emlak to implement elements of a particular state pur-
pose”.211 However, it emphasised that “the relevant enquiry remains whether
Emlak was being directed, instructed or controlled by TOKI with respect to the
specific activity of administering the Contract with Tulip JV”,212 which the
tribunal rejected. Yet another example is provided by Ortiz v. Algeria. In its
analysis of attribution for one of the entities at stake, the tribunal distinguished
the two levels of control, general and specific, admitting the first but rejecting the
second:

While the Tribunal is ready to accept that the Algerian State exercised an overall
control over [the State-owned construction company] OLA/ALRECC, at a pinch
based on the fact that the State owns 100% of OLA/ALRECC’s share capital and
the CPE [a government body responsible for State holdings and privatisation] author-
ised the [State-owned real estate company] SGP Indjab to institute the joint-venture
and therefore the partnership between OLA/ALRECC and Ortiz, [the Tribunal]
however detects no convincing element in the record that would allow to conclude
that the State gave specific instructions or directions to OLA/ALRECC or that it
allegedly exercised a specific control over OLA/ALRECC in relation to the three
examples mentioned in the previous paragraph [three acts allegedly in breach]. As
explained above, Article 8 requires a party to demonstrate the existence of an

209 EDF v. Romania, paras. 201–9. 210 Gavrilović v. Croatia, para. 829.
211 Tulip Real Estate v. Turkey, para. 308.
212 Tulip Real Estate v. Turkey, para. 309 (emphasis in original).
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instruction or a direction or an effective control, that is both general and specific, and it
does not suffice to contend that the activity of OLA/ALRECC in general was under
State control, as the Claimant suggests.213

Thus, the proof of each level of control remains distinct. General control over an
entity by no means implies specific control over one or more acts performed by
that entity. For attribution purposes, it is the latter that matters.

114. This clarification leads directly to the question of the scope of attribution
under the rule formulated in Article 8. This attribution route concerns specific acts
under instructions, direction or control, not overall conduct of a generally con-
trolled entity. It is possible that a series of acts may be the result of a specifically
instructed, directed or controlled act, in which case all the series would be
attributable. In Bayindir v. Pakistan, the tribunal considered that “each specific
act allegedly in breach of the Treaty was a direct consequence of the decision of
the NHA to terminate the Contract, which decision received express clearance
from the Pakistani Government”.214

115. Like in the context of Article 4, whether the acts in question are sovereign
or commercial in nature makes no difference for attribution under Article 8 because
they can be traced back to a State organ. This is expressly stated in the
Commentary to the ILC Articles215 as well as in some decisions from investment
tribunals.216

116. However, unlike Article 4, acts performed in a private capacity (by contrast
to acts in an “official capacity”, i.e. “carried out by persons cloaked with govern-
mental authority”)217 can be attributed under Article 8. The commentary specifies
that “it does not matter that the person or persons involved are private individ-
uals”.218 This is because the rationale for attribution is that the State itself is behind
the act, irrespective of the front person.

117. Finally, unlike both Articles 4 and 5, in principle ultra vires acts cannot be
attributed under Article 8.219 This is again in the nature of this attribution route,
which is based on the fact that the person or persons performing the act are
effectively doing so on the basis of a State command. To the extent that they
depart from that command, their action is no longer effectively controlled. The
only exception, noted earlier, concerns conduct departing from specific instruc-
tions which is “really incidental to the mission” rather than “clearly . . . beyond
it”.220 In Ortiz v. Algeria, the tribunal considered that a specific action that,

213 Ortiz v. Algeria, para. 254 (translation published in this volume).
214 Bayindir v. Pakistan, para. 125.
215 Commentary to the ILC Articles, commentaries to Article 8, para. 2.
216 See e.g. Bayindir v. Pakistan, para. 129; Hamester v. Ghana, para. 203.
217 See Petrolane, Inc. v. The Government of the Islamic Republic of Iran, Award No. 518-131-2
(14 August 1991), Iran–US Claims Tribunal Reports, vol. 27, p. 64 [Petrolane v. Iran], para. 83;
Commentary to the ILC Articles, commentaries to Article 4, paragraph 13, and to Article 7,
paragraph 7.
218 Commentary to the ILC Articles, commentaries to Article 8, para. 2.
219 Ortiz v. Algeria, para. 248.
220 Commentary to the ILC Articles, commentaries to Article 8, para. 8; Ortiz v. Algeria, para. 248.
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according to the claimant, had violated a governmental mandate could not, as a
result, be attributed under Article 8.221

4.5. Conduct acknowledged and adopted by a State (Article 11)
118. A fourth attribution route, which is far less frequently relied upon in the

case law, concerns conduct which is initially not attributable to the State but that
becomes so as a result of the latter’s acknowledgement and adoption.222 This rule
is codified223 in Article 11 of the ILC Articles, according to which:

Conduct which is not attributable to a State under the preceding articles shall neverthe-
less be considered an act of that State under international law if and to the extent that
the State acknowledges and adopts the conduct in question as its own.

119. Although the operation of this rule appears simple at first sight, and
tribunals have applied it with little detailed reasoning,224 on closer examination
such operation may become very complex. As before, I will examine (i) its locus
within the ILC Articles, (ii) the conditions for attribution of conduct under this
route, and (iii) the scope of conduct which may be attributed.

120. Regarding the locus of the rule, the Commentary to the ILC Articles notes
that, unlike all other bases of attribution in general international law (with the sole
exception of conduct of insurrectional or other movements under Article 10 of the
ILC Articles), Article 11 “provides for the attribution to a State of conduct that was
not or may not have been attributable to it at the time of commission, but which is
subsequently acknowledged and adopted by the State as its own”.225 Specifically,
whereas the instructions, directions or control under Article 8 must precede the
allegedly wrongful act, as otherwise the acts would not be under the “effective
control” of the State, Article 11 takes as a starting point that the relevant acts have
already taken place or that their performance began without State involvement.

121. More generally, consistently with the nature of the rules of State responsi-
bility for internationally wrongful acts, attribution under Article 11 says nothing
about actual breach. Whereas this may seem a trite observation, the complexity
under Article 11 comes from the fact that acts which may not be unlawful under
international law (e.g. because the private persons performing them are not bound
by, for example, international obligations relating to the protection of consular and
diplomatic premises and staff ) may become so if attributed to the State, which is
bound by an applicable international obligation.226 Thus, attribution changes the

221 Ortiz v. Algeria, para. 252.
222 See Crawford, State Responsibility, pp. 181–8; de Stefano, Attribution, pp. 65–77.
223 Affaire relative à la concession des phares de l’Empire ottoman (1956), UNRIAA, vol. XII, p. 155
[Lighthouses arbitration], at p. 198; Tehran Hostages case, para. 74.
224 See e.g. Ampal v. Egypt, para. 146; InterTrade v. Czech Republic, paras. 198–202; Kardassopoulos
v. Georgia, paras. 278–9; Unión Fenosa v. Egypt, paras. 9.120–121; von Pezold v. Zimbabwe,
para. 449; William Ralph Clayton and Others v. Government of Canada, PCA Case No. 2009-04,
Award on Jurisdiction and Liability, 17 March 2015 [Clayton v. Canada], para. 322. A more detailed
analysis is provided in Saint-Gobain v. Venezuela, paras. 461–6.
225 Commentary to the ILC Articles, commentaries to Article 11, para. 1.
226 Commentary to the ILC Articles, commentaries to Article 11, para. 7.
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law in the light of which the lawfulness will be assessed, but it leaves the question
of breach entirely open.

122. The two main contexts in which the rule formulated in Article 11 is likely
to be relevant concern situations of State succession, where “the successor State,
faced with a continuing wrongful act on its territory, endorses and continues that
situation”,227 and situations of mass revolts,228 hence the close relationship with
Article 10 on insurrectional and other movements. The difference between these
two contexts lies in the possible application of specific rules of State succession
to responsibility for internationally wrongful acts which, although they were
reserved in Article 39 of the 1978 Vienna Convention on State Succession to
Treaties,229 have subsequently benefited from sustained clarification efforts,
most notably by the Institut de Droit International230 and the ongoing work of
the ILC.231 Investment disputes most often arise beyond the context of
State succession.

123. With respect to the conditions for attribution under this route, the principle,
expressly acknowledged in the Commentary to the ILC Articles, is that acts of
private persons are not attributable to the State.232 Thus, attribution under Article
11 is the exception, not the rule, and the relevant conditions must be established by
the claimant. There are three cumulative233 conditions in the expression “if and to
the extent that the State acknowledges and adopts the conduct in question as its
own”. The State must: “acknowledge” the specific conduct in question; “adopt” it
“as its own”; to an “extent” which will determine what can be attributed. The latter
condition merges with the scope of attribution, but it has some aspects relating to
the definition of the extent that must be clarified beforehand. In addition, there is a
question of “form” in both the acknowledgement and the adoption which also
requires some comment.

124. The “acknowledgement” requires specific identification of the relevant
conduct.234 General acknowledgement, approval or support is not enough. As
noted in the Commentary to the ILC Articles:

as a general matter, conduct will not be attributable to a State under article 11 where a
State merely acknowledges the factual existence of conduct or expresses its verbal
approval of it. In international controversies, States often take positions which amount
to “approval” or “endorsement” of conduct in some general sense but do not involve
any assumption of responsibility.235

227 Commentary to the ILC Articles, commentaries to Article 11, para. 3 (referring to the Lighthouses
arbitration).
228 See Tehran Hostages case, paras. 70–5.
229 Vienna Convention on Succession of States in respect of Treaties, 23 August 1978, 1946 UNTS 3.
230 See M. Kohen and P. Dumberry, The Institute of International Law’s Resolution on State
Succession and State Responsibility. Introduction, Text and Commentaries (Cambridge University
Press 2019).
231 On the ongoing work of the ILC see: https://legal.un.org/ilc/guide/3_5.shtml.
232 Commentary to the ILC Articles, commentaries to Article 11, para. 8.
233 Commentary to the ILC Articles, commentaries to Article 11, para. 9.
234 Commentary to the ILC Articles, commentaries to Article 11, para. 6.
235 Commentary to the ILC Articles, commentaries to Article 11, para. 6.
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125. The relevant conduct must not only be specifically identified through the
acknowledgement, but the State must “adopt” it “as its own”. This is more than a
general approval or endorsement, the State must deliberately and unambiguously
express that the specifically identified conduct must be deemed its own. Normally,
this would be done through a formal act, such as a “decree”236 or the formal
confirmation or ratification by a governing body.237 It may also take the form of
integrating an event (the taking over of a plant by the members of a trade union)
into an expropriation process, if recorded clearly and unambiguously as such in
internal memoranda and coupled with the establishment of a permanent presence
in the plant.238

126. As suggested by these examples, although the “acknowledgement” and
“adoption” are not subject to specific requirements of form, as they can find
expression through words (written or oral) or conduct, they must be “clear and
unequivocal”.239

127. Both the “acknowledgement” and the “adoption”must be performed by the
State. Article 11 does not specify whether it is a State organ or another person or entity
whose acts are attributable to the State. In Saint-Gobain v. Venezuela, the tribunal first
concluded that the acts of a State entity, PDVSA, were attributable to Venezuela under
Article 5 of the ILC Articles and then concluded that the taking over of a plant by
a trade union had been acknowledged and adopted by PDVSA as its own.240

Regarding the possibility that the acts of acknowledgement and adoption performed
by a State organ or a State instrumentality may be ultra vires, their attribution will
be determined under Article 7, as for other acts of organs and instrumentalities.

128. The acknowledgement and adoption will also determine the third condi-
tion, namely the “extent” of the conduct which is “fundamentally transformed”, in
the words of the ICJ, and becomes an act of the State.241 The clarifications relating
to specificity and form also apply in this context. One complex issue which may
arise concerns the possibility that different organs and instrumentalities, through
different acts, may acknowledge different extents of the private conduct in ques-
tion. In such a case, a tribunal may consider that only the narrower set of generally
acknowledged acts or those included in acts amounting to “adoption” are attribut-
able. Otherwise, the claimant would be able to bring into a narrow acknowledge-
ment and adoption a much wider set of general views, approvals and endorsements
which fall short of the requirements of Article 11. This is consistent with the views
expressed in the Commentary to the ILC Articles that:

provided the State’s intention to accept responsibility for otherwise non-attributable
conduct is clearly indicated, article 11 may cover cases where a State has accepted
responsibility for conduct of which it did not approve, which it had sought to prevent
and which it deeply regretted.242

236 Tehran Hostages case, para. 73. 237 Ampal v. Egypt, paras. 142–6.
238 Saint-Gobain v. Venezuela, paras. 461–6.
239 Commentary to the ILC Articles, commentaries to Article 11, para. 8; Unión Fenosa v. Egypt,
paras. 9.120–121; InterTrade v. Czech Republic, para. 199.
240 Saint-Gobain v. Venezuela, paras. 457–60, 461–6. 241 Tehran Hostages case, para. 74.
242 Commentary to the ILC Articles, commentaries to Article 11, para. 6.
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Thus, if a State’s unambiguous adoption of the act as its own leads to attribution
irrespective of its initial disapproval of the conduct, such unambiguous adoption
must also be controlling when it only accepts some of the events it more widely
approved. The rationale for this solution is simply that general approvals and
endorsements are not enough; what matters for attribution is the specific and
unambiguous acknowledgement and adoption of specific acts.

129. Moving to the scope of attributable conduct under this route, in addition to
the question of the “extent” to which conduct has been acknowledged and adopted,
there are four other aspects that call for comment.

130. The difference between sovereign and commercial acts has no direct
bearing on the attribution of the act under Article 11. What matters is the
acknowledgement and adoption. Even if the acts of the entity that accepts the
conduct as its own are attributed under Article 5, the difference between sovereign
and commercial acts will only be relevant to determine if the acts of “acknow-
ledgement” and “adoption” were in the exercise of public prerogatives, but not
with respect to acts initially performed by the private persons.

131. The conduct which is acknowledged and adopted is, as a rule, private
conduct performed outside any appearance of official capacity. As a result, the
latter requirement, which is important under Articles 4 and 5, is not relevant in the
context of Article 11.

132. The question of ultra vires conduct presents complexities similar to those
arising under Article 8. The principle is clearly that ultra vires conduct is not
attributable under this route, simply because it is conceptually of limited rele-
vance. Indeed, the State decides the extent to which it acknowledges and adopts
the conduct and, as a result, any conduct beyond the scope of acceptance of the
State is not, strictly speaking, ultra vires but simply prior conduct not acknow-
ledged. However, there may be a situation in which a State acknowledges and
adopts an ongoing situation, e.g. the occupation of an embassy or a plant,
considering the private actors who are still performing the relevant conduct as
agents. In such a case, if these actors act ultra vires (e.g. they torture or execute
hostages) the conduct should be attributed to the State. The boundary between
what can and cannot be attributed will be drawn by analogy to Article 8. Acts
which are incidental to the situation acknowledged and adopted will be attribut-
able whereas those that go clearly beyond (e.g. the occupation of different
premises) would not.

133. The fourth and perhaps most complex question concerns the temporal
dimension of attribution. Attribution is a constitutive element of an internationally
wrongful act. When a State acknowledges and adopts a certain conduct, in
principle this conduct becomes an act of the State only as of the date of such
acceptance, not before. The timing of the acknowledgement is therefore important.
This dimension has not been addressed in any detail in the investment case law,
despite its relevance. The Commentary to the ILC Articles clarifies it by contrast-
ing the Tehran Hostages case and the Lighthouses arbitration. In the first case, the
ICJ made a distinction between the situation following the occupation of the US
Embassy (first phase) and that following the decree adopting the acts as Iran’s
(second phase). The private acts of the first phase had been generally supported
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and endorsed but such declarations lacked specificity and could not make these
acts attributable to Iran. In this first phase, it was the inaction of the Iranian
authorities, i.e. State organs, which was attributable to Iran and constituted a
breach.243 Only in the second phase was private conduct attributable as a result
of its formal acceptance by Iran. The conclusion is that acknowledgement and
adoption do not have a retrospective effect. Yet, as noted by the Commentary to
the ILC Articles, “where the acknowledgement and adoption is unequivocal and
unqualified there is good reason to give it retroactive effect”.244 The commentary
supports this observation by reference to the Lighthouses arbitration, where Greece
was held to have assumed responsibility for the breach of a concession agreement
by the then Ottoman territory of Crete, which subsequently became part of
Greece.245 The commentary also mentions the alignment on this point with
Article 10 of the ILC Articles on insurrectional movements.

4.6. Other attribution routes
134. The attribution routes discussed so far are those featuring in the very large

majority of investment cases. These are not the only routes accepted in general
international law. Articles 6 (organs placed at the disposal of a State by another
State), 9 (absence or default of the official authorities) and 10 (insurrectional and
other movements) of the ILC Articles contemplate three other routes. Yet, they
have very rarely featured in the investment case law, which contains at best brief
references to them. Adding a general discussion of these routes in this study would
be of limited use. Those interested in their operation can refer to the Commentary
to the ILC Articles relating to these provisions as well as to a number of detailed
studies clarifying their operation.246 The following discussion is confined to an
overview of the practice of investment tribunals, which has briefly addressed
Articles 6 and 10.

135. In Electrabel v. Hungary, the tribunal considered the operation of Article
6 of the ILC Articles. This provision states that:

The conduct of an organ placed at the disposal of a State by another State shall be
considered an act of the former State under international law if the organ is acting in
the exercise of elements of the governmental authority of the State at whose disposal it
is placed.

The commentary gives some illustrations, such as the situation of “a section of the
health service or some other unit placed under the orders of another country to
assist in overcoming an epidemic or natural disaster”.247 The configuration

243 Tehran Hostages case, para. 68.
244 Commentary to the ILC Articles, commentaries to Article 11, para. 4.
245 Lighthouses arbitration, pp. 197–8. However, the reasoning of the tribunal unfolds in the context of
State succession, and it is particularly nuanced and expressly presented as a case-specific solution.
Under these conditions, it cannot be considered to set a guiding rule, let alone a precedent.
246 See e.g. Crawford, State Responsibility, pp. 132–6, 166–81; G. Cahin, “Attribution of Conduct to
the State: Insurrectional Movements” in J. Crawford, A. Pellet, S. Olleson and K. Parlett (eds.), The
Law of International Responsibility (Oxford University Press 2010), pp. 247–55.
247 Commentary to the ILC Articles, commentaries to Article 6, para. 3.
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addressed in Electrabel was, however, more complex. The issue was whether
Hungary, in implementing a binding decision from the European Commission,
could be held responsible for breach of the ECT. Responsibility supposes attribu-
tion. The tribunal framed the question under Article 6 noting, by analogy, that
Hungary’s acts in implementing the decision should be attributed to the European
Commission, with the EU assimilated to a State given that it was a party to the
ECT. As a result, the application of the rule formulated in Article 6 led to the
conclusion that:

if and to the extent that the European Commission’s Final Decision required Hungary,
under EU law, prematurely to terminate Dunamenti’s PPA, that act by the Commission
cannot give rise to liability for Hungary under the ECT’s FET standard.248

The tribunal went on to ascertain what the decision actually required from
Hungary. It is only to the extent of what was required that the finding of non-
attribution, based on Article 6, could shield Hungary. And it was only if Hungary
had added to those requirements or, specifically, interpreted them in a manner that
was unreasonable or unsupported, that its own acts could amount to a breach. The
tribunal considered that such was not the case.249

136. The reasoning of the tribunal raises the key issue in this attribution route,
namely the extent to which the foreign organs (by analogy Hungary’s organs as
organs placed at the disposal of the EU) act as State organs or, rather, display some
autonomy which would defeat attribution. The Commentary to the ILC Articles
notes, indeed, that:

what is crucial for the purposes of article 6 is the establishment of a functional link
between the organ in question and the structure or authority of the receiving State. The
notion of an organ “placed at the disposal” of another State excludes the case of State
organs, sent to another State for the purposes of the former State or even for shared
purposes, which retain their own autonomy and status.250

In addition to this link, two other conditions must be met for attribution. The organ
“placed at the disposal” must “possess the status of an organ of the sending State;
and secondly its conduct must involve the exercise of elements of the governmen-
tal authority of the receiving State”.251 Thus, the differences between organs and
other entities, sovereign and commercial conduct, and private and official conduct
are all relevant in this context. The Electrabel tribunal did not analyse these issues
when making its analogy. Given that the act of the purported organ was the
termination of a power purchase agreement, which is in principle a commercial
act, the question was indeed relevant. If the tribunal did not address it, it is likely
because the reference to Article 6 was mainly an argument by analogy. But this
shortcoming must be kept in mind because Electrabel v. Hungary is possibly the

248 Electrabel v. Hungary, para. 6.76. 249 Electrabel v. Hungary, para. 6.91.
250 Commentary to the ILC Articles, commentaries to Article 6, para. 4.
251 Commentary to the ILC Articles, commentaries to Article 6, para. 5.
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only investment dispute addressing this provision, and precedents can easily be
overstretched when transposed to other factual configurations.

137. In another investment decision, the operation of Article 10 of the ILC
Articles was briefly mentioned. Article 10 states that:

1. The conduct of an insurrectional movement which becomes the new Government
of a State shall be considered an act of that State under international law.

2. The conduct of a movement, insurrectional or other, which succeeds in estab-
lishing a new State in part of the territory of a pre-existing State or in a territory under
its administration shall be considered an act of the new State under international law.

3. This article is without prejudice to the attribution to a State of any conduct,
however related to that of the movement concerned, which is to be considered an act
of that State by virtue of articles 4 to 9.

In Cengiz v. Libya, the tribunal interpreted this rule in the context of the Libyan
civil war, particularly as regards the taking over of the claimant’s main camp by
the Libya Shield, a military movement subsequently integrated within the new
government that evicted the Gaddafi regime. According to the tribunal:

The result of this rule is that the Libyan State must be deemed responsible for acts and
omissions committed by both its regular army (without taking into consideration
which Government the army was defending) and by all insurrectional groups and
militias, which defended the NTC Government and fought the Gaddafi regime, and
which ultimately were successful.252

Of note, unlike Article 11, this attribution route involves a retrospective effect as a
matter of principle. The reason is the continuity “between the new organization of
the State and that of the insurrectional movement”, which “leads naturally to the
attribution to the State of conduct which the insurrectional movement may have
committed during the struggle”.253

5. Question 5: analysis of recurrent problems

5.1. Overview
138. This section brings together a number of observations made in the context

of previous questions in order to provide clarity on five recurrent problems. The
first is the distinction between sovereign and commercial acts and its relevance and
implications for different attribution routes. The second problem concerns another
distinction, that between acts performed in “an official capacity” and private acts,
which is important for some attribution routes and the scope of attribution of ultra
vires conduct. Attribution of this conduct is examined specifically as a third
recurrent problem. Ultra vires acts are an extension of the scope of operation of
Articles 4 and 5, in combination with Article 7 of the ILC Articles. The fourth

252 Cengiz Insaat Sanayi ve Ticaret AS v. Libya, ICC Case No. 21537/ZF/AYZ, Award (7 November
2018) [Cengiz v. Libya], para. 431.
253 Commentary to the ILC Articles, commentaries to Article 10, para. 5.
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recurrent problem focuses on the complex issue of attributing inaction or failure
to act. Although there are several cases dealing with this issue, the matter is
ordinarily discussed together with the assessment of breach of certain primary
rules. The last recurrent problem brings together certain issues relating to contract-
ual matters, already examined in connection with Question 1 (law governing
attribution-related matters). The focus is on issues such as privity of contract,
exercise of contractual rights, and the implications for the operation of
umbrella clauses.

5.2. Sovereign vs commercial acts
139. In discussing the scope of attribution, i.e. the nature and extent of the

conduct that can be attributed under the different routes examined in Section 4,
I repeatedly referred to the difference between sovereign and commercial acts.
This difference, which is sometimes formulated using a variety of terms (acta jure
imperii and acta jure gestionis, or governmental authority and commercial con-
duct, sovereign or public prerogatives and commercial acts, etc.), has not the same
relevance in every attribution route. In this section, my goal is to clarify both the
meaning of these expressions and the different legal contexts in which they are
used. The latter must be addressed first because guidance on meaning is condi-
tioned upon the relevance of different legal contexts for attribution.

140. The distinction between sovereign and commercial acts has been studied at
length in the context of immunities, both of States and State officials, including
high-rank officials, heads of mission, diplomats and consular staff.254 In these
contexts, the distinction is relevant mainly to determine the acts for which inter-
national law grants immunity of jurisdiction before foreign courts. The focus is
clearly on the nature of the acts. These contexts are relevant but distinct from that
of attribution rules. Attribution rules cannot serve to determine which State official
benefits from immunity. Some officials do and some others do not, despite the fact
that they would all be State organs from an attribution perspective. The rules
granting immunity, and the reasons underlying them, are simply distinct from
attribution rules. The tribunal in F-W Oil Interests v. Trinidad and Tobago
emphasised this point by reference to the commentary to Article 4 of the ILC
Articles, which clarifies that the sovereign or commercial nature of an act has no
bearing on the attribution of an act of a State organ.255 Thus, whereas develop-
ments in the law of immunities may be useful, by analogy, to characterise the
respective provinces of sovereign and commercial acts in the context of attribution,
the two contexts remain clearly distinct.

141. Similarly, some primary norms refer to concepts which bear some resem-
blance to those of sovereign or commercial acts. For example, in Bayindir
v. Pakistan, the tribunal dismissed the investor’s expropriation claim, noting that:

254 See e.g. H. Fox and P. Webb, The Law of State Immunity (Oxford University Press, 3rd edn
2015), pp. 399–416.
255 F-W Oil Interests, Inc. v. Republic of Trinidad & Tobago, ICSID Case No. ARB/01/14, Award
(3 March 2006) [F-W Oil Interests v. Trinidad and Tobago], para. 200.
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even if the expulsion violated the Contract and deprived Bayindir of the economic
substance of its contract rights, a finding of expropriation would only be founded if the
acts at issue were sovereign acts. The evidence does not point in this direction. To the
contrary, it shows that Pakistan can reasonably justify the expulsion by Bayindir’s
poor performance . . . with the consequence that the expulsion must be seen in the
framework of the contractual relationship, not as an exercise of sovereign power.256

The tribunal had previously found that the act was attributable under the rule
codified in Article 8 of the ILC Articles because the exercise of the termination
right by the instrumentality had been given “clearance” by the State. Article 8 (like
Article 4) does not require as a condition for attribution that the act be an exercise
of governmental authority. In this case, the assessment of attribution and the
assessment of breach are clearly distinguished.

142. Had the act been attributed under Article 5, which requires a specific
exercise of governmental authority for attribution, the question would have been
more complex. Indeed, at that point, the issue that would arise is whether the
assessment at the level of attribution predetermines the assessment, at the level of
breach, that the act is sovereign. Conceptually, both are clearly distinct. In one
case, the tribunal interprets and applies the conditions set in a secondary rule
(codified in Article 5 of the ILC Articles). In the other, the tribunal interprets and
applies the conditions of a primary rule (the relevant expropriation clause in the
treaty). The tribunal in Almås v. Poland indirectly addressed this issue in its
examination of attribution under Article 5. In this case, the claimant argued that
the exercise of a contractual right by a separate State instrumentality to terminate a
lease could be attributed under Article 5. The tribunal took as a starting point the
“prima facie compelling argument” that any entity would be able to terminate a
lease, hence the act was not an exercise of governmental authority. The claimant
sought to counteract this starting point by arguing inter alia that the true reason for
termination rested on a policy motivation. It referred in this regard to the decision
in Vigotop v. Hungary,257 which concerned not attribution but the assessment of
expropriation. The Almås tribunal examined the test applied in Vigotop, mindful
that it concerned a different question, that of expropriation. It premised its exam-
ination on the observation that:

A short answer to the argument based on Vigotop Limited v. Hungary would be that it
concerned termination of a contract with the State itself whereas in the present case the
Lease Agreement was with a separate entity with its own contractual capacity and
whose conduct in terminating the Agreement was not attributable to the Respondent
under the law of State responsibility.258

Thus, the two planes (assessment of attribution under the secondary rule and
assessment of breach under the primary rule) were clearly distinct. It nevertheless
examined the Vigotop test at length and concluded that it was not met. What this

256 Bayindir v. Pakistan, para. 461.
257 Vigotop Limited v. Hungary, ICSID Case No. ARB/11/22, Award (1 October 2014).
258 Almås v. Poland, para. 253.
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decision suggests is that, although the two planes are distinct, their boundaries are
not conceptually watertight. This is for two reasons. First, the two assessments rely
on broad conceptual categories, the contours of which cannot be defined once and
for all. Secondly, the facts that are relevant to determine whether an entity
exercised elements of governmental authority for the purpose of attribution are
also relevant to assess whether some primary norms may have been breached.

143. A third context where the distinction between sovereign and commercial
acts has arisen is in the nature of the entity bringing a claim under the ICSID
Convention. As noted earlier in this study, attribution rules are not as such
applicable to determine this question, because the matter does not concern State
responsibility, but the scope of entities entitled to rely on the ICSID dispute
settlement mechanisms. In Beijing Urban v. Yemen, the tribunal found guidance
on this issue in the so-called “Broches factors” or “Broches test”, which precludes
claims from entities “acting as an agent for the government” or “discharging an
essentially governmental function”.259 Relying on CSOB v. Czech Republic, it
noted that the distinction between a governmental function and commercial action
in this context concerns the nature of the act, not its purpose.260 Although the
Broches factors were deemed to be “the mirror image” of the attribution routes
under Articles 5 and 8 of the ILC Articles,261 the latter were not applied as such.
This is another example of conceptual and factual proximity of the considerations
which are determinative for two legally distinct assessments.

144. Even in the specific context of attribution, the distinction between sover-
eign and commercial acts is only relevant for one of the four most frequent
attribution routes (Articles 4, 5, 8 and 11) analysed in Section 4. Only Article
5 makes attribution dependent on both a delegation and an actual exercise of
governmental authority. For the other three routes, the distinction has no bearing.
The less travelled route of Article 6 also requires that the foreign organ placed at
the disposal of a State exercises a parcel of this State’s governmental authority for
the act to be attributable.

145. The foregoing paragraphs show that the characterisation of sovereign and
commercial acts in the context of attribution is distinct from those in the contexts
of immunities, the assessment of breach of a primary rule, and the entitlement to
bring a claim under the ICSID Convention. Moving now to the meaning of the
terms used in the context of attribution specifically, the first point to be mentioned
is that the ILC Articles deliberately refrained from giving a definition of “govern-
mental authority”.262 This was emphasised by the tribunal in F-W Oil Interests
v. Trinidad and Tobago:

The Tribunal notes that the draft Articles contain no definition of the broad notion of
“elements of the governmental authority” (any more than does the BIT for the
equivalent phrase “other governmental authority delegated to it”). Indeed the ILC

259 Beijing Urban v. Yemen, para. 33. 260 Beijing Urban v. Yemen, paras. 35 and 39.
261 Beijing Urban v. Yemen, para. 34 (“The Broches factors are the mirror image of the attribution rules
in Articles 5 and 8 of the ILC’s Articles on State Responsibility”).
262 Commentary to the ILC Articles, commentaries to Article 5, para. 6.
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consciously refrained from including in the draft even elements towards defining its
application in particular cases. Rather, the Commission took the view, as expressed in
paragraph (6) of the Commentary to draft Article 5, that the notion had to be judged in
the round, in the light of the area of activity in question, and in the light of the history
and traditions of the country in question. In short, the notion is intended to be a flexible
one, not amenable to general definition in advance; and the elements that would go in
its definition in particular cases would be a mixture of fact, law and practice.
Moreover – and the point is of some importance – it is not the case that the same
answer would necessarily emerge on every occasion; in some of its activities a State
enterprise might fall on one side of the line, in others on the other.263

However, this openness is certainly not limitless.264 Some relevant parameters to
circumscribe the distinction include (i) the fact that there are only two terms (i.e.
there is no third category other than sovereign or commercial acts), (ii) there are
some criteria which guide the determination of the category of governmental
authority (content of the prerogative, mode of conferral, purpose of its exercise,
degree of public oversight) (see Section 4.2), (iii) the characterisation is conducted
in concreto in the light of all relevant circumstances (i.e. the focus is normally on
one or more specific acts) and (iv) there are usually some narrower categories that
provide useful starting points or prima facie characterisations (i.e. rather than
broad categories such as “sovereign acts” or “governmental authority” or “com-
mercial acts”, narrower categories such as “exercise of contractual rights” are used
as starting points).

146. These parameters point to a case-by-case characterisation of acts.265 Some
examples derived from the decisions reported in this volume include the charac-
terisation as commercial acts of matters such as price negotiations, non-delivery of
merchandise, corporate shareholder battles,266 auctions of commercial spaces in an
airport,267 pre-contractual negotiations, requests for time extension or the termin-
ation of a contract.268 Other matters have instead been considered governmental or
sovereign acts, including the modernisation of an airport,269 the ranking and
evaluation of applications to receive support under a feed-in-tariff scheme,270 or
the contracting of public works.271

5.3. Official capacity vs private acts
147. A separate distinction which must not be conflated with the one examined

in the previous section is that between acts performed in an official capacity and
private acts.272 Conduct in an official capacity may concern both the exercise of

263 F-W Oil Interests v. Trinidad and Tobago, para. 203.
264 For a recent endeavour to identify functions that a State may not surrender to private actors if it is to
guarantee human rights, see Frédéric Mégret, “Are There ‘Inherently Sovereign Functions’ in
International Law?” (2021) 115 American Journal of International Law 452.
265 See the discussion of the police powers doctrine in J. E. Viñuales, “Defence Arguments in
Investment Arbitration” (2020) 18 ICSID Reports 9 [Viñuales, Defence Arguments], paras. 90–3.
266 Hamester v. Ghana, paras. 219–50, 266 and 283. 267 EDF v. Romania, paras. 195–6.
268 Tulip Real Estate v. Turkey, para. 299. 269 Flemingo DutyFree v. Poland, para. 436.
270 Mesa Power v. Canada, para. 371. 271 Strabag v. Libya, para. 165.
272 On “personal” acts, see Crawford, State Responsibility, pp. 136–40.
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governmental authority and purely commercial acts, and it may even be ultra vires.
Yet, as long as the relevant person “acts in an apparently official capacity, or under
colour of authority, the actions in question will be attributable to the State” under
Article 4.273 The same reasoning applies to attribution under Article 5 which,
again, requires the instrumentality to be vested with and be exercising governmen-
tal authority, which in virtually all cases will involve action “under the cover of its
official status”.274 By contrast, the acts of persons or groups of persons acting
under the effective control of the State (Article 8) or which are acknowledged and
adopted by it (Article 11) can be attributed irrespective of any appearance of
official status in the persons performing the acts.

148. Thus, “official capacity” and “governmental authority” are clearly distinct
concepts. Official capacity is a matter of appearance. The acts performed by the
relevant person or entity must be “carried out by persons cloaked with govern-
mental authority”.275 Conversely, when “the act had no connexion with the official
function [of an entity] and was, in fact, merely the act of a private [entity]”, it is not
attributable under Articles 4 or 5.

149. I will discuss in the next section the attribution of acts ultra vires. For
present purposes, it suffices to say that acts ultra vires and “private acts” are also
distinct concepts. Only ultra vires acts of organs and instrumentalities performed
under an official capacity are attributable under the rules formulated in Articles 4,
5 and 7 of the ILC Articles, whereas private acts (without any official appearance)
are not attributable under these routes, whether they are consistent or not with the
mandate of a person or entity.

150. The distinction between official capacity and private acts has been raised
occasionally in the investment case law. In Gavrilović v. Croatia, the tribunal
referred to it when assessing attribution under Article 4:

The conduct of an organ of the State in an apparently official capacity may be
attributable to the State, even if the organ exceeded its competence under internal
law or in breach of the rules governing its operations. The corollary of this is that
acts that an organ commits in its purely private capacity are not attributable to the
State, even if it has used the means placed at its disposal by the State for the
exercise of its function . . . In this case, there is no compelling evidence to support
the proposition that the Bankruptcy Council or any member thereof was acting in a
purely private capacity, nor for personal gain. This conclusion is unaffected by the
Respondent’s contention that the conduct of the Bankruptcy Judge is not attribut-
able to the Respondent because of his corrupt behaviour, in particular his later
work as the lawyers of Mr Gavrilović and his family. This contention, without
more, does not suffice to reach a finding that the actions of the Bankruptcy Judge
were corrupt.276

273 Commentary to the ILC Articles, commentaries to Article 4, para. 13.
274 Commentary to the ILC Articles, commentaries to Article 7, para. 2.
275 Petrolane v. Iran, para. 83.
276 Gavrilović v. Croatia, paras. 801–2. See SPP v. Egypt, para. 85; Kardassopoulos v. Georgia,
para. 273.
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151. This observation raises the issue of whether an allegation or proof of
corruption would make the conduct ultra vires, hence attributable, or instead turn
it into private conduct, hence non-attributable. The tribunal in Gavrilović left the
issue open. However, the Commentary to the ILC Articles makes clear that:

It is irrelevant for this purpose that the person concerned may have had ulterior or
improper motives or may be abusing public power. Where such a person acts in an
apparently official capacity, or under colour of authority, the actions in question will
be attributable to the State.277

And it then adds that “[t]he case of purely private conduct should not be confused
with that of an organ functioning as such but acting ultra vires or in breach of the
rules governing its operation”.278 Situations of corruption are peculiar because the
relevant official uses her position – that is after all the very point of the corrupt
act – in an improper manner for personal gain. Yet, the appearance is clearly that
of an act in an official capacity. Such conduct can therefore be attributed, even if
ultra vires, under either Article 4 or Article 5, in combination with the rule
formulated in Article 7 of the ILC Articles. The conclusion that an act performed
by a State organ or instrumentality as a result of corruption may be attributable
does not mean that a contract concluded on that basis is valid. Attribution rules
cannot create primary rules of obligation under private law; the extent of a
contract’s validity will rather be governed by the applicable domestic law. It is,
however, the corrupt act which is attributable and may engage the responsibility of
the State’s organ (e.g. if the losing tenderer brings a claim).279 When the claimant
was involved in the corrupt act, the claim is in all events inadmissible, and it
should be dismissed before reaching the assessment of the merits.280

5.4. Ultra vires action (Article 7)
152. Article 7 of the ILC Articles codifies281 the rule according to which acts

ultra vires of State organs, including foreign organs at the disposal of a State, and
of State instrumentalities are attributable to the State:282

The conduct of an organ of a State or of a person or entity empowered to exercise
elements of the governmental authority shall be considered an act of the State under
international law if the organ, person or entity acts in that capacity, even if it exceeds
its authority or contravenes instructions.

277 Commentary to the ILC Articles, commentaries to Article 4, para. 13. See further the commentary
to Article 7, para. 8, footnote 150.
278 Commentary to the ILC Articles, commentaries to Article 4, para. 13.
279 See J. Crawford, “Investment Arbitration and the ILC Articles on State Responsibility” (2010) 25
ICSID Review 127, at 134–5.
280 See Viñuales, Defence Arguments, paras. 64–9.
281 See Case of Velásquez Rodríguez v. Honduras, Inter-American Court of Human Rights, ICtHR
Series C No. 4 (1988), Judgment (29 July 1988), para. 170.
282 See generally Crawford, State Responsibility, pp. 136–40; de Stefano, Attribution, pp. 44–8, 147–9;
T. Meron, “International Responsibility of States for Unauthorized Acts of Their Officials” (1957) 33
British Yearbook of International Law 85.
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153. For ultra vires action to be attributable, “the organ, person or entity” must
act “in that capacity”. The reference to “governmental authority” must not lead to
the wrong conclusion that the “capacity” in question is the exercise of elements of
governmental authority. Such a conclusion would exclude commercial acts per-
formed by organs, which is clearly not what the rule does. Instead, the commentary
makes absolutely clear that “in that capacity” concerns the concept of “official
capacity”.283 The commentary notes indeed that:

Cases where officials acted in their capacity as such, albeit unlawfully or contrary to
instructions, must be distinguished from cases where the conduct is so removed from
the scope of their official functions that it should be assimilated to that of private
individuals, not attributable to the State.284

I referred in the previous section to this issue. The commentary to Article
7 further notes that the formulation of the rule in this provision is intended to
indicate that “only the actions and omissions of organs purportedly or apparently
carrying out their official functions, and not the private actions or omissions of
individuals who happen to be organs or agents of the State”, will be
attributable.285

154. Ultra vires conduct is, in principle, not attributable under routes other than
those formulated in Articles 4, 5 and 6 of the ILC Articles. Particularly, it is in
principle not attributable under the rules codified in Articles 8 and 11. As noted
earlier in this study, this is because the very reason for attribution is that the
conduct is effectively controlled or specifically acknowledged and adopted. The
only exception to this exclusion concerns acts which are incidental to the acts
effectively controlled or acknowledged and adopted.

155. The attribution of ultra vires acts is a recurrent issue in the investment
case law. Several decisions reported in this volume tackle the question from
different angles. In Tethyan Copper v. Pakistan, the tribunal applied the basic
principle that the acts of provincial authorities are attributable to the State
under Article 4, irrespective of their sovereign or commercial nature, and even
if they are ultra vires.286 The same principle was stated in Gavrilović
v. Croatia, with nuances, noted in the previous section, relating to an allegation
of corruption.287 In Kardassopoulos v. Georgia, the tribunal recalled the
principle that acts ultra vires remain attributable in the context of Article
5.288 In Ortiz v. Algeria, the question was approached from the perspective
of Article 8 of the ILC Articles. The tribunal confirmed the principle that ultra
vires acts cannot be attributed through this route except for situations of
incidental ultra vires acts in an operation which remains under the effective
control of the respondent.289

283 Commentary to the ILC Articles, commentaries to Article 7, para. 7.
284 Commentary to the ILC Articles, commentaries to Article 7, para. 7.
285 Commentary to the ILC Articles, commentaries to Article 7, para. 7.
286 Tethyan Copper v. Pakistan, para. 729. 287 Gavrilović v. Croatia, paras. 801–2.
288 Kardassopoulos v. Georgia, para. 273. 289 Ortiz v. Algeria, para. 248.
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5.5. Attribution of failure to act
156. The legal and evidentiary requirements necessary to establish attribution,

particularly of acts of private persons or separate entities (e.g. under Article 8 of
the ILC Articles), place a heavy burden on claimants. In attempting to get around
this obstacle, in some cases claimants argue that it is not the act itself but the lack
of effective intervention from State organs, i.e. the State’s failure to act, which is
attributable to it under Articles 4 or 5 of the ILC Articles.290

157. By way of illustration, in Bayindir v. Pakistan, the claimant relied onWena
Hotels v. Egypt291 to argue that despite being aware of the acts allegedly in breach
of the applicable treaty, the respondent had stood by and failed to protect the
investor from the action of entities under its control.292 The tribunal rejected
attribution under Article 4, so this argument was ineffective. However, in other
cases, such as Amco v. Indonesia,293 AMT v. Zaire,294 Wena Hotels v. Egypt and,
most importantly, in the Tehran Hostages case, a similar argument has been
successful. In reviewing these and other cases, including Ampal v. Egypt and
Strabag v. Libya, both reported in this volume, it is important to note that the
nature of the argument brings much closer the assessment of attribution to that of
breach. The reason for this proximity is that attribution of failure to act under
secondary rules such as Articles 4 or 5, although conceptually distinct, supposes a
duty to act, i.e. a primary rule. It is true that other elements are also required, most
notably knowledge of the need to act, but these aspects are normally addressed
during the assessment of breach.

158. The requirements for a failure to act to be attributed to the State and indeed
amount to a breach have been authoritatively laid out by the ICJ in the Tehran
Hostages case. The Court had concluded with respect to the first phase of events
(the taking of the US Embassy by groups of private persons) that the Iranian
authorities had not been specific enough in their support and endorsement for the
acts to be attributable to Iran. However, what was attributed and amounted to a
breach was the failure of the Iranian authorities to act. At paragraph 68 of its
judgment, the Court concluded as follows:

The Court is therefore led inevitably to conclude, in regard to the first phase of the
events which has so far been considered, that on 4 November 1979 the Iranian
authorities:

(a) were fully aware of their obligations under the conventions in force to take
appropriate steps to protect the premises of the United States Embassy and its

290 On omission to act, see de Stefano, Attribution, pp. 65–77, 169–71; F. Latty, “Actions and
Omissions” in J. Crawford, A. Pellet, S. Olleson and K. Parlett (eds.), The Law of International
Responsibility (Oxford University Press 2010), pp. 355–63; G. A. Christenson, “Attributing Acts of
Omission to the State” (1990–1) 12 Michigan Journal of International Law 312.
291 Wena Hotels Ltd v. Arab Republic of Egypt, ICSID Case No. ARB/98/4, Award (8 December
2000) [Wena Hotels v. Egypt].
292 Bayindir v. Pakistan, para. 115. See also Hamester v. Ghana, para. 173.
293 Amco v. Indonesia, paras. 172–8.
294 American Manufacturing & Trading, Inc. v. Republic of Zaire, ICSID Case No. ARB/93/1, Award
(21 February 1997) [AMT v. Zaire].
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diplomatic and consular staff from any attack and from any infringement of their
inviolability, and to ensure the security of such other persons as might be present
on the said premises;

(b) were fully aware, as a result of the appeals for help made by the United States
Embassy, of the urgent need for action on their part;

(c) had the means at their disposa1 to perform their obligations;
(d) completely failed to comply with these obligations.

Restating these requirements in more general terms, what is required is (i) a duty to
act; (ii) awareness of the need to act; (iii) the means to act in the specific situation
under consideration; (iv) failure to act as required by the applicable duty.

159. Regarding the first condition, despite the formulation used by the Court, it
is important to emphasise that international obligations do not depend, for their
application and operation, on the “awareness” the relevant body may or may not
have of them. Members of police forces are not released from the obligation to
protect diplomatic staff merely because they are not familiar with international
law. Members of military forces are not released from the obligation to respect
international humanitarian law merely because they may be unfamiliar with it. The
formulation used by the Court was intended to stress the fact that, in that case,
awareness of what international law required in the circumstances had been
expressly manifested by Iranian authorities. In the investment context, primary
rules entailing a duty to act include the full protection and security clause and the
fair and equitable treatment clause. It is not my purpose to examine here in any
length these two primary rules.295 I shall limit myself to the observation that a duty
to act is certainly not equivalent to strict liability for damage which occurs in the
territory or under the jurisdiction of a State. As noted by a chamber of the ICJ in
the ELSI case, the reference in the applicable treaty to “constant protection and
security” could not “be construed as the giving of a warranty that property shall
never in any circumstances be occupied or disturbed”.296 Similarly, in AAPL v. Sri
Lanka, the tribunal firmly rejected the claimant’s argument that a full protection
and security clause entailed strict liability for damage incurred.297

160. The second condition concerns knowledge of the need to act. In Wena
Hotels, there was ample evidence that the State had knowledge of what the State-
owned and government-controlled entity performing the act (the Egyptian Hotels
Company) was about to do and did.298 This is consistent with the requirement as

295 See S. Mantilla Blanco, Full Protection and Security in International Investment Law (Berlin:
Springer 2018); L. Bastin, State Responsibility for Omissions: Establishing a Breach of the Full
Protection and Security Obligation by Omissions, DPhil dissertation, University of Oxford (2017);
R. Kläger, “Fair and Equitable Treatment” in International Investment Law (Cambridge University
Press 2011); I. Tudor, The Fair and Equitable Treatment Standard in the International Law of Foreign
Investment (Oxford University Press 2008). On the distinct international minimum standard of treat-
ment in customary international law, see M. Paparinskis, The International Minimum Standard and
Fair and Equitable Treatment (Oxford University Press 2013).
296 Elettronica Sicula SpA (ELSI), Judgment, ICJ Reports 1989, p. 15, para. 108.
297 AAPL v. Sri Lanka, paras. 48–53. See also AMT v. Zaire, para. 6.05; Wena Hotels v. Egypt,
para. 84; Ampal v. Egypt, para. 241; Strabag v. Libya, para. 234.
298 Wena Hotels v. Egypt, paras. 85–7.

78 JORGE E. VIÑUALES

https://doi.org/10.1017/ixd.2021.48 Published online by Cambridge University Press

https://doi.org/10.1017/ixd.2021.48


set out in the Tehran Hostages case, where the Court concluded that Iranian
authorities were very much aware of the situation. Whether constructive (rather
than actual) awareness would be sufficient and, if so, whether it would be enough
only for attribution or also for breach is less clear. In a different context, the
European Court of Human Rights (ECtHR) has considered that actual or con-
structive knowledge could provide sufficient bases. Thus, in Osman v. United
Kingdom, the ECtHR observed that:

where there is an allegation that the authorities have violated their positive obligation
to protect the right to life in the context of their above-mentioned duty to prevent and
suppress offences against the person . . . it must be established to its satisfaction that
the authorities knew or ought to have known at the time of the existence of a real and
immediate risk to the life of an identified individual or individuals from the criminal
acts of a third party and that they failed to take measures within the scope of their
powers which, judged reasonably, might have been expected to avoid that risk.299

The test laid out by the ECtHR is generally compatible with that of the ICJ,
although it is coloured by the specific primary rule at stake, the right to life. In the
specific circumstances of the case, the argument of actual or constructive know-
ledge was rejected.300

161. The third condition concerns the means to act in the specific situation. This
raises the difficult and fact-intensive question of the degree of diligence that may
be expected under the circumstances. One aspect of this question is whether such
degree is affected by the context. As noted by the sole arbitrator in Pantechniki
v. Albania, “it seems difficult to maintain that a government incurs international
responsibility for failure to plan for unprecedented trouble of unprecedented
magnitude in unprecedented places”.301 In the same vein, in Strabag v. Libya,
the tribunal reasoned that:

In light of both Parties’ extensive evidence showing circumstances of widespread
conflict, violence and disorder in Libya at relevant times, the Tribunal is compelled to
agree with the thrust of Respondent’s assessment: In the circumstances prevailing in
Libya during and since the Revolution, it was not reasonably possible for the Libyan
authorities to take consistent and effective measures to protect Claimant’s
investment.302

But a challenging context is not as such sufficient justification for lack of
action.303 The fact that neither a claimant nor any other investor in similar
circumstances received the support required by the duty to act is no excuse.304

The assessment remains a case-specific one. Thus, whereas the tribunal in Ampal
v. Egypt premised its assessment of the claims regarding the respondent’s failure to
protect a pipeline from attacks on the fact that “the circumstances in the North

299 Case of Osman v. United Kingdom, ECtHR Application No. 87/1997/871/1083, Judgment (28
October 1998) [Osman v. UK], para. 116.
300 Osman v. UK, para. 121.
301 Pantechniki SA Contractors & Engineers v. Republic of Albania, ICSID Case No. ARB/07/21,
Award (30 July 2009), para. 77.
302 Strabag v. Libya, para. 236. 303 AMT v. Zaire, para. 6.08. 304 AMT v. Zaire, para. 6.10.
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Sinai Egypt were difficult in the wake of the Arab Spring Revolution”,305 it
concluded nevertheless that the full protection and security clause had been
breached. The tribunal identified a pattern characterising the lack of sufficient
action from the respondent:

It is apparent to the Tribunal that, when considering the totality of these attacks, a
certain pattern emerges: an attack is perpetrated, to which GASCO [a subsidiary of the
national gas company] reacts months later and then adopts some measures to heighten
the security of the pipeline, those measures are seldom implemented (or there is no
evidence on the record that they were), another attack happens, and so on.306

The reasoning is already placed at the heart of the assessment of breach, not merely
attribution. As noted earlier, the two aspects are closely intertwined in an allega-
tion of attribution for failure to act. The failure was, above all, that of Egyptian
security forces,307 which are organs of the State.

162. The fourth condition, the actual failure to act as required by the applicable
duty, concerns entirely the assessment of merits. I shall therefore confine my
discussion to one observation. As noted in Wena Hotels v. Egypt, action is
required both before (to prevent the encroachment) and after the acts in question
(to restore the situation or compensate for the damage).308

5.6. Attribution, contracts and umbrella clauses
163. One of the most complex problems arising in connection with the rules of

attribution in general international law concerns their relevance in the context of
contractual matters.309 Tribunals have taken very different positions, thereby
creating significant uncertainty not only on their operation but even their very
application. In order to clarify some of these issues, the premise must be that the
rules of attribution are only applicable to determine State responsibility for inter-
nationally wrongful acts. They are not applicable to determine, under domestic
law, if a State has violated the contract or the proper law of the contract. Nor are
they applicable to create privity of contract in the first place, a matter also
governed by domestic law. Yet, as discussed in this section, tribunals have referred
to the rules of attribution to extend a contract with a separate legal entity to the
national government, or even to elevate the terms of such contract to the level of an
obligation or an undertaking entered into by the State and protected by so-called
umbrella clauses. These conclusions likely reflect the specific facts of the case, the
way in which counsel pleads their case and, no doubt, also the vicissitudes of
deliberations among tribunal members. But clarity is necessary to provide some

305 Ampal v. Egypt, para. 284.
306 Ampal v. Egypt, para. 287. Due diligence involves adoption as well as enforcement of the relevant
measures. See Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, ICJ Reports 2010,
p. 14, para. 197.
307 Ampal v. Egypt, para. 288. 308 Wena Hotels v. Egypt, paras. 88–94.
309 See de Stefano, Attribution, pp. 123–9; N. Gallus, “An Umbrella Just for Two? BIT Obligations
Observance Clauses and the Parties to a Contract” (2008) 24 Arbitration International 257;
S. Hamamoto, “Parties to the ‘Obligations’ in the Obligations Observance (‘Umbrella’) Clause”
(2015) 30 ICSID Review 449.
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consistency and bring to bear the many decisions that accurately state and apply
the rules of attribution in international law.

164. In this regard, it is useful to start with a basic hypothetical. Let us assume
that States A and B have concluded a bilateral investment treaty (BIT). State A is
divided into three territorial subdivisions (provinces): A1, A2 and A3. Its adminis-
trative apparatus therefore consists, in basic terms, of the national government
(which we can call A) and three provincial governments, each with its own separate
legal personality in the public law of State A. Investor B1 from State B concludes a
contract with the government of province A1. Clearly, there is privity of contract
between B1 and A1, but it is equally clear that there is no privity of contract
between B1 and either A2, A3 or A. For privity of contract to arise between B1 and
A, the party to the contract would have to be A. This would be possible if an agent
(under domestic law) of the national government, e.g. a Minister, concluded the
contract. It would also be possible if A1 acted “on behalf” (as an agent under
domestic law) of State A when it concluded the contract. But both the Minister’s
and A1’s power to act as an agent of State A rests on domestic law, not on the
Minister’s or A1’s character of State organ under international law. For example, a
Minister of Environment will normally not be entitled under domestic law to
conclude a contract relating to armed forces, despite the fact that it is a State organ.
Leaving aside the hypothesis of A1 as an agent, let us now assume that, for purely
political reasons, A forces A1 to exercise abusively its contractual right to terminate
the contract with B1. Let us further assume that the BIT contains an umbrella clause
stating that each State party, i.e. A and B, undertakes to respect all obligations
entered into with investors from the other party.

165. In this relatively simple situation, three different attribution-related ques-
tions arise. The first is the question of the privity of contract. As anticipated in the
previous paragraph, this question is governed by domestic law. The fact that A1 is
a de jure organ of State A has no bearing. The rules of attribution do not create
new obligations (primary rules) or privity of contract. The second question
concerns the abusive exercise of a contractual right. As State A is not a party to
the contract, it cannot incur contractual liability under domestic law, although it
may have violated other rules of administrative due diligence or fairness under
domestic law. Only A1 would incur contractual liability for violation of the
contract. But because A1 is a de jure organ of State A, its abusive termination
of the contract is an act attributable to State A under the rule codified in Article 4 of
the ILC Articles which may engage its State responsibility for an internationally
wrongful act. Privity of contract is not relevant here if the international obligation
(primary rule) allegedly breached does not require it, which is the case of most
investment protection standards in BITs. But, as I have noted, the BIT contains at
least one international obligation of State A for which privity of contract between
B1 and A is directly relevant, i.e. the umbrella clause. At this stage, the third
question arises with respect to the operation of the umbrella clause. Are the rules
of attribution in general international law applicable to determine whether the
contract (as an obligation possibly protected under the umbrella clause) has been
“entered into” by State A with B1? The answer is, again, that the rules of
attribution do not create obligations. If there is no privity of contract between
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A and B1, then the fact that A1 is a de jure organ of A is immaterial. It is only if
the tribunal interprets the terms “obligations entered into” (very) broadly as not
requiring privity of contract that State A may be deemed to have “entered into”
such obligations with respect to B1. Such obligations would not be, at least
formally, the contract itself but, if at all conceivably, some broad form of obliga-
tion arising from expectations relating to non-interference with the contract. Even
then, the rules of attribution will operate only to attribute the abusive exercise of a
termination right by a State organ (A1) to State A. Thus, what is attributed is the
act, not the contract, and attribution is for the sole purpose of the assessment of
potential breach of an international obligation (the umbrella clause).

166. A fourth question arises when A1 is not a State organ but a State
instrumentality. The difference in such a case is that the exercise of the contractual
right by A1 would either have to be a specific display of public prerogatives (as a
purely commercial act is not attributable under Article 5 of the ILC Articles) or, if
it is a commercial act, it would have to be under the instructions, direction or
control of State A (hence attributable under Article 8 of the ILC Articles).
Otherwise, it would not be attributable.

167. The four questions identified in the preceding paragraphs (question 1: privity
of contract; question 2: exercise of contractual right; question 3: operation of an
umbrella clause; question 4: attributability of an exercise of contractual rights
depending on the route) can guide the overall assessment of the otherwise confusing
body of investment decisions. Their analysis can be combined because questions 1 and
3, as well as 2 and 4, often arise together, although they remain analytically distinct.

168. On questions 1 and 3, the principle that rules of attribution do not create
privity of contract has been repeatedly stated, including to conclude that the
umbrella clause is inapplicable to the obligations arising from the contract. In
EDF v. Romania, the tribunal stated the principle and its consequences in limpid
terms which deserve to be quoted in extenso:

The “obligations entered into”, to which Article 2(2) of the BIT [an umbrella clause]
refers, are obligations assumed by the Romanian State. The breach of contractual
obligations by a party entails such party’s responsibility at the contractual level. There
is in principle no responsibility by the State for such breach in the instant case since
the State, not being a party to the contract, has not directly assumed the contractual
obligations the breach of which is invoked . . . It is unclear whether Claimant relies on
the attribution to the State of certain acts and conduct of [State-owned entities] AIBO
and TAROM on the assumption of their being in breach of the ASRO Contract or the
SKY Contract in order to impute to the State the responsibility for such breach. If so,
this construction of the umbrella clause would be incorrect since the attribution to
Respondent of AIBO’s and TAROM’s acts and conduct does not render the State
directly bound by the ASRO Contract or the SKY Contract for purposes of the
umbrella clause . . . Attribution does not change the extent and content of the obliga-
tions arising under the ASRO Contract and the SKY Contract, that remain contractual,
nor does it make Romania party to such contracts.310

310 EDF v. Romania, paras. 317–19.
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In these paragraphs, the tribunal clearly recalls that without privity of contract with
the State, the umbrella clause cannot apply to contractual obligations, and that
attribution rules do not create privity of contract.311

169. Similarly, in Gavrilović v. Croatia, the tribunal referred to EDF
v. Romania in support of the principle that “attribution does not change the extent
and content of the obligations arising under the contract, which remain contractual,
nor does it make the State party to such contracts”.312 As a result, it rejected the
application of the umbrella clause to the obligations arising from a contract to
which the State was not a party. When doing so, it reviewed some decisions that
would appear to suggest the contrary principle, namely that attribution rules can
make a State, which is not party to a contract, bound by the obligations arising
therein and therefore subject to respect them under the umbrella clause. The
tribunal noted, however, that in all those cases, the relation between the entity
party to the contract and the State was such that the former represented (were
agents of ) the latter when entering the contract.313

170. There are other cases that, as those invoked by the claimant in Gavrilović
v. Croatia, could give the impression that attribution rules create privity of
contract with the State, hence obligations protected by an umbrella clause. Yet,
on closer inspection, we see that in all these cases, it is the “agency” of the relevant
entity (its acting as the agent of the State) which makes the State bound by the
contract. The confusion in such cases comes from the fact that tribunals refer in the
same sections to the rules of attribution, whereas, strictly, what creates the privity
of contract is the principal–agent relationship between the State and the entity
acting on its behalf, whose signature binds the State with respect to the investor.

171. A good illustration is offered by the comparison of two cases against
Egypt, Ampal and Unión Fenosa, where the factual configuration relevant for the
attribution was broadly similar. In these two cases, the claimants relied on attribu-
tion rules to extend contracts signed by the investor with Egyptian corporate
entities (EGPC and EGAS) to Egypt. In Ampal, the tribunal concluded that the
contracts (not just the acts leading to their termination) bound the State. It referred
to Article 8 of the ILC Articles (mentioning that both the conclusion and termin-
ation of the contract were “with the blessing of the highest levels of the Egyptian
Government”).314 Strictly, this reasoning can only be legally correct for the act of
termination, which may indeed be attributed to the effective control of the State.
But attribution rules cannot change the parties to a contract. Looking closer at the
factual reasoning of the tribunal, the reason why, in the circumstances of the case,
it extended the contract to Egypt arises from the text of the contract itself (which
stated that EGPC “represented” the Ministry of Petroleum in the negotiation and
conclusion of the agreement).315 By contrast, in Unión Fenosa, the tribunal

311 See also Tethyan Copper v. Pakistan, para. 1421.
312 Gavrilović v. Croatia, para. 857. See also Consutel v. Algeria, paras. 364–71 (noting, in addition,
that the investor itself was not the party to the relevant contract and, therefore, this was an additional
ground to exclude the application of the umbrella clause).
313 Gavrilović v. Croatia, paras. 861, 863. 314 Ampal v. Egypt, para. 146.
315 Ampal v. Egypt, para. 141(i) and (v).
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rejected the extension of a contract between the investor and EGPC to Egypt
because EGPC was not, in that contractual negotiation, acting on behalf (in
representation or as an agent) of the State.316 In other words, these two cases
illustrate two distinct situations where, first, the entity in my initial hypothetical
(A1) acts on behalf of State A, thus creating privity of contract with B1 (as in
Ampal),317 and secondly, it acts on its own behalf, thus excluding any privity of
contract between A and B1 (as in Unión Fenosa). The confusion comes from the
reference to the rules of attribution, which have no bearing on whether EGPC is
empowered to represent the State in the negotiation and conclusion of a contract.
Such matters are governed by domestic law.

172. What remains to be clarified is one aspect of question 3, namely whether
the umbrella clause may operate irrespective of privity of contract between the
investor and the State and whether rules of attribution have any bearing on this
matter. The correct answer is the one provided in EDF v. Romania and subse-
quently confirmed by other tribunals.318 The rules of attribution do not create
privity of contract and, as a result, the application of the umbrella clause is
excluded. However, in some cases, claimants have sought to broaden the applica-
tion of an umbrella clause by arguing that terms such as “party” or “entered into”
must be interpreted in the light of attribution rules. As a general principle, this
argument rests on very thin and questionable grounds. Yet, in some cases, tribu-
nals have accepted an extension on the specific facts of the case. Thus, in Strabag
v. Libya, the tribunal concluded that:

Reviewing the overall circumstances cumulatively, including the public importance of
the functions carried out by [infrastructure authorities] RBA, TPB and [HIB] and their
vesting with governmental authorities, their lack of administrative and financial
economy, the nature of the contracts and their being deeply bound with state interest,
and the existence of overwhelming evidence that demonstrates that an array of public
authorities had a major hand in the conclusion and performance of the contracts, the
Tribunal is of the view that, in this case, there is an exceptional combination of
circumstances compelling the conclusion that the Respondent did, indeed, “enter into”
the obligations in the disputed contracts within the meaning of Article 8(1) of the
Treaty [umbrella clause].319

But the tribunal reached this conclusion on the specific facts of the case,
particularly the domestic regime, with only a cursory reference to attribution
rules. More debatable is the statement of the tribunal in Bosh v. Ukraine that
“where the conduct of entities can be attributed to the Parties (under, for instance,
Articles 4, 5 or 8 of the ILC Articles), such entities are considered to be ‘the Party’
for the purposes of [the umbrella clause]”.320 This statement is, with respect,
plainly wrong. The only way in which it could be supported would be that a

316 Unión Fenosa v. Egypt, paras. 9.110–111.
317 See further Noble Ventures v. Romania, para. 86; Tethyan Copper v. Pakistan, para. 742.
318 Gavrilović v. Croatia, para. 857; Consutel v. Algeria, paras. 364–5.
319 Strabag v. Libya, para. 187 (italics added).
320 Bosh International, Inc. and B&P Ltd Foreign Investments Enterprise v. Ukraine, ICSID Case No.
ARB/08/11, Award (25 October 2012) [Bosh v. Ukraine], para. 246.
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peculiar wording of the umbrella clause, its context and possibly several other
indications would call for a highly unusual interpretation of the term “Party”. In
casu, the tribunal correctly concluded that the obligations entered into by a
university were not those of Ukraine, hence the umbrella clause was not
applicable. But taken out of context, as attempted by the claimants in Gavrilović
v. Croatia, it could mislead a tribunal and generate significant confusion.

173. Whether or not there is privity of contract between the investor and the
State, it is entirely possible for a State to interfere with a contractual framework.
This is the focus of questions 2 and 4, which are premised on the necessary
distinction between, on the one hand, the contractual relationship (including its
parties, terms and governing law) and, on the other hand, the acts which interfere
with this contractual relationship potentially breaching a rule of international law
(distinct from the contract). Attribution of such acts to the State is plainly governed
by the rules of attribution. Acts of interference can include the exercise of
contractual rights but also acts external to the contractual framework which
interfere with it. In both cases, the rules of attribution will determine whether
and to what extent the act is attributable to the State. At this stage, it does make a
significant difference whether the entity acting is a State organ (Article 4), or a
State instrumentality (Article 5), or a “person or group of persons” acting under the
effective control of the State (Article 8). The most basic difference is that com-
mercial acts, such as the normal exercise of a contractual right, will only be
attributable if performed by a State organ or under the effective control of
the State.

174. This difference can be illustrated by reference to Bayindir v. Pakistan,
reported in this volume. As mentioned above, the investor had concluded a
contract with a State instrumentality, the National Highway Authority (NHA),
which subsequently exercised its right to terminate the contract. The investor
claimed that these acts were attributable to the State and in breach of the applicable
investment treaty. The tribunal examined the attribution of the termination – from
which other acts followed – in the light of the attribution rules codified in Articles
4, 5 and 8 of the ILC Articles. This is of course correct because it is the attribution
of the act allegedly interfering with the contract, not of the contract itself. As noted
by the tribunal:

From a contractual standpoint, these actions were those of NHA and not of the
Government of Pakistan. The Tribunal must therefore determine whether they are
attributable to the Respondent under the international law rules of attribution reflected
in Articles 4, 5 and 8 of the International Law Commission’s Articles on
Responsibility of States for internationally wrongful acts.321

The claimant had indeed acknowledged, during the proceedings, that there was
no privity of contract between the investor and Pakistan itself.322 The tribunal went
on to exclude the possibility that the NHA might be considered a State organ,
given the separate legal personality of this agency. It was instead a State

321 Bayindir v. Pakistan, para. 113. 322 Bayindir v. Pakistan, para. 114.
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instrumentality, whose acts might be attributed under the two-element test applic-
able under Article 5. Yet, although the NHA was empowered to exercise elements
of governmental authority, the decision terminating the contract was a commercial
act. Therefore, it could not be attributed to Pakistan under this route.323 Finally, the
tribunal found that the exercise of the termination right, despite being a commer-
cial act, was attributable under the rule formulated in Article 8.324 In this regard, it
expressly noted that “attribution under Article 8 is without prejudice to the
characterization of the conduct under consideration as either sovereign or com-
mercial in nature. For the sake of attribution under this rule, it does not matter that
the acts are commercial, jure gestionis, or contractual.”325 Eventually, the claims
were all rejected on the merits.

175. This case provides a clear illustration of the inquiries involved in ques-
tions 2 and 4. Attribution rules are not applicable to determine whether there is
privity of contract or not, but they clearly govern whether – even in the absence
of privity of contract – a specific act (in this case of a party to the contract, the
NHA) is attributable to the respondent. At this stage, the different scopes of
attribution under Articles 4, 5 and 8 again play an important role. The difference
between sovereign and commercial acts is relevant for Article 5, but not for
Articles 4 and 8.

176. The case did not raise the applicability of an umbrella clause at the merits
stage, but if questions 2 and 4 are combined with questions 1 and 3, the overall
principle is relatively simple. If there is no privity of contract with the State (a
matter determined under domestic law), there are no obligations entered into by
the State which would be protected by the umbrella clause. However, the
attribution of action affecting the contract, whether the exercise of contractual
rights by an entity party to the contract or acts external to the contractual
framework, must be assessed in the light of the rules of attribution (not of
domestic law). At this point, the scope of attribution of different routes deter-
mines what acts can be attributed.

III. CONCLUDING OBSERVATIONS

177. The study conducted in the preceding paragraphs leads to the conclusion,
first and foremost, that the investment case law has made a substantial contribution
to the clarification of the rules of attribution in general international law.326 This is
especially true of the rules codified in Articles 4, 5 and 8, and also of others, to a
lesser extent. Yet, this contribution comes at the price of significant fluctuation in
the reasoning of tribunals, with its associated problems of legal certainty.

323 Bayindir v. Pakistan, para. 123. 324 Bayindir v. Pakistan, paras. 124–30.
325 Bayindir v. Pakistan, para. 129.
326 See M. Kinnear, “ARSIWA, ISDS, and the Process of Developing an Investor–State Jurisprudence”
(2021) 20 ICSID Reports 3; and the Special Issue of ICSID Review (forthcoming, 2022).

86 JORGE E. VIÑUALES

https://doi.org/10.1017/ixd.2021.48 Published online by Cambridge University Press

https://doi.org/10.1017/ixd.2021.48


178. In matters of general international law, the jurisprudence of the ICJ
remains the most authoritative and coherent source of precedent, in the non-
formal meaning in which this word is used in international law. The rules of
attribution of conduct to the State for the purpose of responsibility for inter-
nationally wrongful acts are unquestionably a matter of general international
law and they apply, as the ICJ noted in the Bosnian Genocide case, irrespective
of the primary rule at stake.327 As a result, the case law of investment tribunals
must be analysed and harmonised with that of the ICJ. At the same time, the
ICJ has not addressed in detail all the attribution routes that have featured in
the investment case law. The main example here is, of course, attribution of the
acts of State instrumentalities under the rule codified in Article 5 of the ILC
Articles, where the investment case law offers a wealth of remarkably conver-
gent developments.

179. An area where the case law of investment tribunals lacks consolidation as
well as conceptual and legal clarity concerns what I called in this study Question
1, namely attribution-related matters which are not governed by the attribution
rules codified in the ILC Articles. Lack of clarity at this framing stage has
important implications for very concrete practical problems, such as those
discussed in Section 5.5 on attribution, contracts and umbrella clauses.
Academic commentary is partly responsible for such lack of clarity because we
tend to focus directly on the discussion of specific attribution rules rather than on
defining the scope of operation of such rules in the first place. In this regard, this
study has emphasised the importance of the general framing provided in the
Commentary to the ILC Articles even before any of the rules are stated and
discussed. By clarifying these aspects upstream, many downstream problems
illustrated by some of the decisions discussed in this study could be prevented or
more coherently addressed.

180. All in all, this study also shows the remarkable qualities of the rules of
attribution codified in the ILC Articles, which have by now clearly shown their
ability to capture the wide diversity of situations arising in the case law of
investment tribunals and other adjudicative bodies. We must pay tribute to the
several Special Rapporteurs of the ILC who contributed to the systematisation of
the practice and the formulation of these and other rules of State responsibil-
ity.328 In particular, I would like to use this closing paragraph to pay tribute, on
the twentieth anniversary of the adoption of the ILC Articles in second reading,
to the memory of the last Special Rapporteur on this topic, Professor James
Crawford, who passed away in 2021. His contribution to international law
will endure.

327 Bosnian Genocide case, para. 401.
328 The Special Rapporteurs were: F. V. García Amador (1955–61); R. Ago (1963–79); W. Riphagen
(1979–86); G. Arangio-Ruiz (1987–96); and J. Crawford (1997–2001): see Crawford, State
Responsibility, pp. lxxiii–lxxiv.

ATTRIBUTION OF CONDUCT TO STATES 87

https://doi.org/10.1017/ixd.2021.48 Published online by Cambridge University Press

https://doi.org/10.1017/ixd.2021.48


Appendix

List of cases relevant for attribution

NB: This list includes the cases relevant for attribution which were considered
in the process of selection of the cases reported. Some have been retained for
Volume 20 (marked with (*)). Others are discussed or mentioned in this
preliminary study (underscored). As in previous volumes, cases already
reported in the ICSID Reports are followed by their citation. The editors
considered it useful to reproduce the full list for future reference.

PERMANENT COURT OF INTERNATIONAL JUSTICE

Mavrommatis Palestine Concessions, Judgment No. 2, 1924, PCIJ, Series A,
No. 2

INTERNATIONAL COURT OF JUSTICE

Ambatielos case (merits: obligation to arbitrate), Judgment of 19 May 1953,
ICJ Reports 1953, p. 10

Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro),
Judgment, ICJ Reports 2007, p. 43

Difference Relating to Immunity from Legal Process of a Special Rapporteur of
the Commission on Human Rights, Advisory Opinion, ICJ Reports 1999, p. 62

Elettronica Sicula SpA (ELSI), Judgment, ICJ Reports 1989, p. 15
Military and Paramilitary Activities in and against Nicaragua (Nicaragua

v. United States of America), Merits, Judgment, ICJ Reports 1986, p. 14
Obligation to Negotiate Access to the Pacific Ocean (Bolivia v. Chile),

Judgment, ICJ Reports 2018, p. 507
Oil Platforms (Islamic Republic of Iran v. United States of America),

Preliminary Objection, Judgment, ICJ Reports 1996, p. 803, Separate
Opinion of Judge Higgins

Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, ICJ
Reports 2010, p. 14

United States Diplomatic and Consular Staff in Tehran, Judgment, ICJ Reports
1980, p. 3

INVESTMENT ARBITRATION AWARDS

(Antoine) Abou Lahoud and Leila Bounafeh-Abou Lahoud v. Democratic
Republic of the Congo, ICSID Case No. ARB/10/4, Award (7 February 2014)
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ADF Group Inc. v. United States of America, ICSID Case No. ARB(AF)/00/1,
Award (9 January 2003) [6 ICSID Rep 470]

AES Corporation and Tau Power BV v. Republic of Kazakhstan, ICSID Case
No. ARB/10/16, Award (1 November 2013) [19 ICSID Rep 615]

(Mohammad Ammar) Al-Bahloul v. Republic of Tajikistan, SCC Case No.
V064/2008, Partial Award on Jurisdiction and Liability (2 September 2009)

(Mr Kristian) Almås and Mr Geir Almås v. Republic of Poland, PCA Case No
2015-13, Award (27 June 2016) (*)

Alpha Projektholding GmbH v. Ukraine, ICSID Case No. ARB/07/16, Award
(8 November 2010)

(Adel A. Hamadi) Al Tamimi v. Sultanate of Oman, ICSID Case No. ARB/11/
33, Award (27 October 2015)

Amco Asia Corporation and Others v. Republic of Indonesia, ICSID Case No.
ARB/81/1, Award (20 November 1984) [1 ICSID Rep 413]

American Manufacturing & Trading, Inc. v. Republic of Zaire, ICSID Case No.
ARB/93/1, Award (21 February 1997) [5 ICSID Rep 14]

Ampal-American Israel Corporation and Others v. Arab Republic of Egypt,
ICSID Case No. ARB/12/11, Decision on Liability and Heads of Loss (21
February 2017) (*)

(Limited Liability Company) Amto v. Ukraine, Arbitration No. 080/2005, Final
Award (26 March 2008)

Asian Agricultural Products Ltd (AAPL) v. Republic of Sri Lanka, ICSID Case
No. ARB/87/3, Final Award (27 June 1990) [4 ICSID Rep 250]

(Hassan) Awdi, Enterprise Business Consultants, Inc. and Alfa El Corporation
v. Romania, ICSID Case No. ARB/10/13, Award (2 March 2015)

(Robert) Azinian, Kenneth Davitian & Ellen Baca v. United Mexican States,
ICSID Case No. ARB(AF)/97/2, Award (1 November 1999) [5 ICSID Rep
272]

Azurix Corp. v. Argentine Republic, ICSID Case No. ARB/01/12, Award
(14 July 2006) [14 ICSID Rep 374]

Bayindir Insaat Turizm Ticaret Ve Sanayi AŞ v. Islamic Republic of Pakistan,
ICSID Case No. ARB/03/29, Award (27 August 2009) (*)

Beijing Urban Construction Group Co. Ltd v. Republic of Yemen, ICSID Case
No. ARB/14/30, Decision on Jurisdiction (31 May 2017) (*)

(Iurii) Bogdanov, Agurdino-Invest Ltd and Agurdino-Chimia JSC v. Republic
of Moldova I, Arbitral Award (22 September 2005) [15 ICSID Rep 49]

(Luigiterzo) Bosca v. Republic of Lithuania, PCA Case No. 2011-04, Award
(17 May 2013)

Bosh International, Inc. and B&P Ltd Foreign Investments Enterprise
v. Ukraine, ICSID Case No. ARB/08/11, Award (25 October 2012)

Burlington Resources Inc. v. Republic of Ecuador, ICSID Case No. ARB/08/5,
Decision on Liability (14 December 2012)

(Ivan Peter) Busta and James Peter Busta v. Czech Republic, SCC Case No.
V2015/014, Final Award (10 March 2017)

CC/Devas (Mauritius) Ltd, Devas Employees Mauritius Private Limited and
Telcom Devas Mauritius Limited v. Republic of India, PCA Case No.
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2013-09, Award on Jurisdiction and Merits (25 July 2016) [18 ICSID
Rep 499]

Cengiz Insaat Sanayi ve Ticaret AS v. Libya, ICC Case No. 21537/ZF/AYZ,
Award (7 November 2018)

Ceskoslovenska Obchodni Banka, AS v. Slovak Republic, ICSID Case No.
ARB/97/4, Decision of the Tribunal on Objections to Jurisdiction (24 May
1999) [5 ICSID Rep 335]

Chevron Corporation (USA) and Texaco Petroleum Corporation (USA)
v. Republic of Ecuador II, PCA Case No. 2009-23, Second Partial Award
on Track II (30 August 2018)

(William Ralph) Clayton and Others v. Government of Canada, PCA Case No.
2009-04, Award on Jurisdiction and Liability (17 March 2015)

CMS Gas Transmission Company v. Republic of Argentina, ICSID Case No.
ARB/01/8, Award on Jurisdiction (17 July 2003) [7 ICSID Rep 494]

Compañía de Aguas del Aconquija SA and Vivendi Universal SA v. Argentine
Republic, ICSID Case No. ARB/97/3, Award (21 November 2000)
[5 ICSID Rep 299]

Compañiá de Aguas del Aconquija SA and Vivendi Universal v. Argentine
Republic, ICSID Case No. ARB/97/3, Decision on Annulment (3 July 2002)
[6 ICSID Rep 340]

Consortium RFCC v. Kingdom of Morocco, ICSID Case No. ARB/00/6,
Award on Jurisdiction (16 July 2001) [French]

Consutel Group SpA in liquidazione v. People’s Democratic Republic of
Algeria, PCA Case No. 2017-33, Final Award (3 February 2020) [French]

Dan Cake (Portugal) SA v. Hungary, ICSID Case No. ARB/12/9, Decision on
Jurisdiction and Liability (24 August 2015)

Deutsche Bank AG v. Democratic Socialist Republic of Sri Lanka, ICSID Case
No. ARB/09/2, Award (31 October 2012) [19 ICSID Rep 450]

Eastern Sugar BV v. Czech Republic, SCC Case No. 088/2004, Partial Award
(27 March 2007)

EDF (Services) Limited v. Romania, ICSID Case No. ARB/05/13, Award
(8 October 2009) (*)

Electrabel SA v. Republic of Hungary, ICSID Case No. ARB/07/19, Decision
on Jurisdiction, Applicable Law and Liability (30 November 2012)

EnCana Corporation v. Republic of Ecuador, LCIA Case No. UN 3481,
Award (3 February 2006) [12 ICSID Rep 427]

Eureko BV v. Republic of Poland, UNCITRAL, Partial Award (19 August
2005) [12 ICSID Rep 335]

European Media Ventures SA v. Czech Republic, UNCITRAL Rules, Partial
Award on Liability (8 July 2009)

Fireman’s Fund Insurance Company v. United Mexican States, ICSID Case
No. ARB(AF)/02/01, Award (17 July 2006) [16 ICSID Rep 523]

Flemingo DutyFree Shop Private Limited v. Republic of Poland, UNCITRAL,
Award (12 August 2016) (*)

F-W Oil Interests, Inc. v. Republic of Trinidad & Tobago, ICSID Case No.
ARB/01/14, Award (3 March 2006) [16 ICSID Rep 398]
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GAMI Investments, Inc. v. Government of the United Mexican States,
UNCITRAL, Final Award (15 November 2004) [13 ICSID Rep 147]

Garanti Koza LLP v. Turkmenistan, ICSID Case No. ARB/11/20, Award
(19 December 2016)

Gas Natural SDG SA and Gas Natural Fenosa Electricidad Colombia SL v.
Republic of Colombia, ICSID Case No. UNCT/18/1, Award (12 March 2021)

(Marco) Gavazzi and Stefano Gavazzi v. Romania, ICSID Case No. ARB/12/
25, Decision on Jurisdiction Admissibility and Liability (21 April 2015)
[19 ICSID Rep 733]

(Georg) Gavrilović and Gavrilović d.o.o. v. Republic of Croatia, ICSID Case
No. ARB/12/39, Award (26 July 2018) (*)

GEA Group Aktiengesellschaft v. Ukraine, ICSID Case No. ARB/08/16,
Award (31 March 2011)

Generation Ukraine Inc. v. Ukraine, ICSID Case No. ARB/00/9, Final Award
(16 September 2003) [10 ICSID Rep 240]

(Alex) Genin, Eastern Credit Limited, Inc. and AS Baltoil v. Republic of
Estonia, ICSID Case No. ARB/99/2, Award (25 June 2001) [6 ICSID
Rep 241]

Glamis Gold, Ltd v. United States of America, UNCITRAL Rules, Final Award
(8 June 2009)

(Gustav F W) Hamester GmbH & Co KG v. Republic of Ghana, ICSID Case
No. ARB/07/24, Award (18 June 2010) (*)

H&H Enterprises Investments, Inc. v. Arab Republic of Egypt, ICSID Case No.
ARB/09/15, Award (6 May 2014)

Impregilo SpA v. Islamic Republic of Pakistan, ICSID Case No. ARB/03/3,
Decision on Jurisdiction (22 April 2005) [12 ICSID Rep 245]

Inmaris Perestroika Sailing Maritime Services GmbH and Others v. Ukraine,
ICSID Case No. ARB/08/8, Excerpts of Award (1 March 2012)

InterTrade Holding GmbH v. Czech Republic, PCA Case No. 2009-12, Final
Award (29 May 2012)

Invesmart, BV v. Czech Republic, UNCITRAL, Award (26 June 2009)
Jan de Nul NV and Dredging International NV v. Arab Republic of Egypt,

ICSID Case No. ARB/04/13, Decision on Jurisdiction (16 June 2006),
Award (6 November 2008) [15 ICSID Rep 406, 437]

(Ioannis) Kardassopoulos v. Republic of Georgia, ICSID Case No. ARB/05/
18, Award (3 March 2010) (*)

Karkey Karadeniz Elektrik Uretim AS v. Islamic Republic of Pakistan, ICSID
Case No. ARB/13/1, Award (22 August 2017) [18 ICSID Rep 613]

Khan Resources Inc., Khan Resources BV and CAUC Holding Company Ltd
v. Government of Mongolia and Monatom Co., Ltd, PCA Case No. 2011-09,
Decision on Jurisdiction (25 July 2012)

(Antoine Abou) Lahoud and Leila Bounafeh-Abou Lahoud v. Democratic
Republic of the Congo, ICSID Case No. ARB/10/4, Award (7 February 2014)

Landesbank Baden-Württemberg and Others v. Kingdom of Spain, ICSID Case
No. ARB/15/45, Decision on the Intra-EU Jurisdictional Objection
(25 February 2019)

ATTRIBUTION OF CONDUCT TO STATES 91

https://doi.org/10.1017/ixd.2021.48 Published online by Cambridge University Press

https://doi.org/10.1017/ixd.2021.48


Lao Holdings NV v. Lao People’s Democratic Republic I, ICSID Case No.
ARB(AF)/12/6, Decision on the Merits (10 June 2015)

Lee Jong Baek and Central Asian Development Corporation v. Kyrgyz
Republic, Moscow Chamber of Commerce Case No. A-2013/08, Award
(13 November 2013) [Russian]

(Joseph Charles) Lemire v. Ukraine II, ICSID Case No. ARB/06/18, Decision
on Jurisdiction and Liability (14 January 2010)

LESI, SpA and Astaldi, SpA v. People’s Democratic Republic of Algeria, ICSID
Case No. ARB/05/3, Award (12 November 2008) [French]

Lidercón, SL v. Republic of Peru, ICSID Case No. ARB/17/9, Award
(6 March 2020)

Loewen Group, Inc. and Raymond L. Loewen v. United States of America,
ICSID Case No. ARB(AF)/98/3, Decision on Jurisdiction (5 January 2001),
Final Award (26 June 2003) [7 ICSID Rep 435, 442]

(Emilio Agustín) Maffezini v. Kingdom of Spain, ICSID Case No. ARB/97/7,
Decision on Jurisdiction (25 January 2000) [5 ICSID Rep 396]

Manchester Securities Corporation v. Republic of Poland, PCA Case No.
2015-18, Award (7 December 2018)

Masdar Solar & Wind Cooperatief UA v. Kingdom of Spain, ICSID Case No.
ARB/14/1, Award (16 May 2018)

Mesa Power Group, LLC v. Government of Canada, UNCITRAL, PCA Case
No. 2012-17, Award (24 March 2016) (*)

Metalclad Corporation v. United Mexican States, ICSID Case No. ARB(AF)/
97/1, Award (30 August 2000) [5 ICSID Rep 212]

MNSS BV and Recupero Credito Acciaio NV v. Montenegro, ICSID Case No.
ARB(AF)/12/8, Award (4 May 2016) [19 ICSID Rep 755]

Mobil Exploration and Development Inc. Suc. Argentina and Mobil Argentina
SA v. Argentine Republic, ICSID Case No. ARB/04/16, Decision on
Jurisdiction and Liability (10 April 2013)

Mytilineos Holdings SA v. State Union of Serbia & Montenegro and Republic
of Serbia I, UNCITRAL, Partial Award on Jurisdiction (8 September 2006)
[16 ICSID Rep 572]

(William) Nagel v. Czech Republic, SCC Case No. 49/2002, Final Award
(9 September 2003) [13 ICSID Rep 33]

Niko Resources (Bangladesh) Ltd v. Bangladesh Petroleum Exploration and
Production Company Limited and Bangladesh Oil Gas and Mineral
Corporation, ICSID Case Nos. ARB/10/11 and ARB/10/18, Decision on
Jurisdiction (19 August 2013)

Noble Ventures, Inc. v. Romania, ICSID Case No. ARB/01/11, Award
(12 October 2005) [16 ICSID Rep 216]

Nordzucker AG v. Republic of Poland, UNCITRAL, Partial Award
(Jurisdiction) (10 December 2008)

Nykomb Synergetics Technology Holding AB v. Republic of Latvia, SCC Case,
Award (16 December 2003) [11 ICSID Rep 158]

(Jan) Oostergetel and Theodora Laurentius v. Slovak Republic, UNCITRAL,
Final Award (23 April 2012)
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Ortiz Construcciones y Proyectos SA v. People’s Democratic Republic of
Algeria, ICSID Case No. ARB/17/1, Award (29 April 2020) (*)

Pantechniki SA Contractors & Engineers v. Republic of Albania, ICSID Case
No. ARB/07/21, Award (30 July 2009)

PAO Tatneft (formerly OAO Tatneft) v. Ukraine, PCA Case No. 2008-8, Partial
Award on Jurisdiction (28 September 2010)

(Laurent Jean-Marc) Parienti v. Republic of Panama and Autoridad de
Tránsito y Transporte Terrestre, UNCITRAL, Award (27 January 2005)
[Spanish]

Parkerings-Compagniet AS v. Republic of Lithuania, ICSID Case No. ARB/05/
8, Award (11 September 2007)

(Sergei) Paushok, CJSC Golden East Company and CJSC Vostokneftegaz
Company v. Government of Mongolia, UNCITRAL, Award on
Jurisdiction and Liability (28 April 2011)

Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No. ARB/03/
24, Award (27 August 2008) [17 ICSID Rep 664]

Republic of Italy v. Republic of Cuba, Award (15 July 2008) [French],
Dissenting Opinion of A. Tanzi

RosInvestCo UK Ltd v. Russia, SCC Case No. V079/2005, Final Award
(12 September 2010)

Rumeli Telekom AS and Telsim Mobil Telekomunikasyon Hizmetleri AS v.
Republic of Kazakhstan, ICSID Case No. ARB/05/16, Award (29 July 2008)

RWE Innogy GmbH and RWE Innogy Aersa SAU v. Kingdom of Spain, ICSID
Case No. ARB/14/34, Decision on Jurisdiction, Liability and Certain Issues
of Quantum (30 December 2019)

Saint-Gobain Performance Plastics Europe v. Bolivarian Republic of
Venezuela, ICSID Case No. ARB/12/13, Decision on Liability and the
Principles of Quantum (30 December 2016) (*)

Saipem SpA v. People’s Republic of Bangladesh, ICSID Case No. ARB/05/07,
Decision on Jurisdiction and Recommendation on Provisional Measures (21
March 2007) [17 ICSID Rep 352]

Salini Costruttori SpA and Italstrade SpA v. Hashemite Kingdom of Jordan,
ICSID Case No. ARB/02/13, Decision on Jurisdiction (9 November 2004)
[14 ICSID Rep 306]

Salini Costruttori SpA and Italstrade SpA v. Kingdom of Morocco, ICSID
Case No. ARB/00/4, Decision on Jurisdiction (16 July 2001) [6 ICSID
Rep 400]

SAUR International v. Argentine Republic, ICSID Case No. ARB/04/4,
Decision on Jurisdiction and Liability (6 June 2012) [French]

(Waguih Elie George) Siag & Clorinda Vecchi v. Arab Republic of Egypt,
ICSID Case No. ARB/05/15, Award (1 June 2009)

Sistem Muhendislik Insaat Sanayi ve Ticaret AS v. Kyrgyz Republic, ICSID
Case No. ARB(AF)/06/1, Award (9 September 2009)

Southern Pacific Properties (Middle East) Limited v. Arab Republic of Egypt,
ICSID Case No. ARB/84/3, Award on the Merits (20 May 1992) [3 ICSID
Rep 189]
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Staur Eiendom AS, EBO Invest AS and Rox Holding AS v. Republic of Latvia,
ICSID Case No. ARB/16/38, Award (28 February 2020)

Strabag SE v. Libya, ICSID Case No. ARB(AF)/15/1, Award (29 June
2020) (*)

SwemBalt AB, Sweden v. Republic of Latvia, UNCITRAL, Decision by the
Court of Arbitration (23 October 2000)

Swisslion DOO Skopje v. Former Yugoslav Republic of Macedonia, ICSID
Case No. ARB/09/16, Award (6 July 2012)

Teinver SA, Transportes de Cercanías SA and Autobuses Urbanos del Sur SA
v. Argentine Republic, ICSID Case No. ARB/09/1, Decision on Jurisdiction
(21 December 2012)

Tenaris SA and Talta – Trading e Marketing Sociedade Unipessoal Lda.
v. Bolivarian Republic of Venezuela I, ICSID Case No. ARB/11/26,
Award (29 January 2016)

Tethyan Copper Company Pty Limited v. Islamic Republic of Pakistan, ICSID
Case No. ARB/12/1, Decision on Jurisdiction and Liability (10 November
2017) (*)

Tulip Real Estate and Development Netherlands BV v. Republic of Turkey,
ICSID Case No. ARB/11/28, Award (10 March 2014) (*)

UAB E Energija (Lithuania) v. Republic of Latvia, ICSID Case No. ARB/12/
33, Award (22 December 2017) [18 ICSID Rep 653]

Ulysseas, Inc. v. Republic of Ecuador, UNCITRAL, Final Award
(12 June 2012)

Unión Fenosa Gas, S.A. v. Arab Republic of Egypt, ICSID Case No. ARB/14/4,
Award of the Tribunal (31 August 2018) (*)

United Parcel Service of America Inc. v. Government of Canada, ICSID
Case No. UNCT/02/1, Award on the Merits (24 May 2007) [17 ICSID
Rep 443]

Venezuela US, SRL v. Bolivarian Republic of Venezuela, PCA Case No. 2013-
34, Partial Award on Jurisdiction and Liability (5 February 2021)

Vigotop Limited v. Hungary, ICSID Case No. ARB/11/22, Award
(1 October 2014)

(Peter Franz) Voecklinghaus v. Czech Republic, UNCITRAL, Final Award
(19 September 2011)

(Bernhard) von Pezold and Others v. Republic of Zimbabwe, ICSID Case No.
ARB/10/15, Award (28 July 2015) [18 ICSID Rep 380]

Waste Management Inc. v. United Mexican States II, ICSID Case No. ARB
(AF)/00/3, Award (30 April 2004) [11 ICSID Rep 361]

Wena Hotels Ltd v. Arab Republic of Egypt, ICSID Case No. ARB/98/4, Award
(8 December 2000) [6 ICSID Rep 89]

Windstream Energy LLC v. Government of Canada, PCA Case No. 2013-22,
Award (27 September 2016)

White Industries Australia Limited v. Republic of India, UNCITRAL Rules,
Final Award (30 November 2011)

Yukos Universal Limited (Isle of Man) v. Russia, PCA Case No. 2005-04/
AA227, Final Award (18 July 2014) [18 ICSID Rep 344]
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HUMAN RIGHTS COURTS

Case of the Holy Monasteries v. Greece, ECtHR Application 10/1993/405/483-
484, Judgment (21 November 1994)

Islamic Republic of Iran Shipping Lines v. Turkey, ECtHR Application
No. 40998/98, Judgment (13 March 2008)

Case of Osman v. United Kingdom, ECtHR Application No. 87/1997/871/
1083, Judgment (28 October 1998)

Case of Velásquez Rodríguez v. Honduras, Inter-American Court of Human
Rights, ICtHR Series C No. 4 (1988), Judgment (29 July 1988)

OTHER

Affaire relative à la concession des phares de l’Empire ottoman (1956),
UNRIAA, vol. XII, p. 155

Petrolane, Inc. v. Government of the Islamic Republic of Iran, Award No. 518-
131-2 (14 August 1991), Iran–US Claims Tribunal Reports, vol. 27, p. 64

Prosecutor v. Duško Tadić (Appeal Judgment), IT-94-1-A, International
Criminal Tribunal for the former Yugoslavia (ICTY) (15 July 1999)
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