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INTRODUCTION

The nature of the Czech electoral system is explicitly prescribed in the
Constitution of the Czech Republic (hereinafter the ‘Constitution’). The
Constitution grants legislative power to the Czech Parliament, which consists
of two chambers: the Chamber of Deputies (hereinafter the ‘Chamber’); and
the Senate.! To effectively secure the Senate’s role in the system of checks and
balances (which presupposes the different political compositions of both cham-
bers), different electoral periods (of four and six years respectively) and systems are
prescribed for the chambers. While ‘elections to the Chamber of Deputies are
held by secret ballot on the basis of universal, equal and direct suffrage, according
to the principle of proportional representation’, the Senate is elected ‘according to
the principle of a majoritarian system’.? The specifics of the electoral system, how-
ever, are left to be determined by the legislature and have been changed and also
reviewed by the Constitutional Court of the Czech Republic Court (hereinafter
the ‘Court’) several times in the past three decades.
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'Art. 15 Constitution.
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Proportionality Means Proportionality 539

Concerning the Chamber, the general approach of the Court to the electoral
system review balances the constitutional requirement of proportional represen-
tation and the need to generate an effective government.> However, the latest
decision of the Court* regarding the electoral system to the Chamber seems to
move distinctly towards favouring proportionality over effective government.
The Court reviewed and quashed several provisions of the Parliamentary
Election Act (hereinafter the ‘Act’)’ as unconstitutional because the cumulative
integrative effects of the provisions on the electoral system excessively distorted
the proportionality principle required by the Constitution.

This case comment first provides a brief historical overview of the Act and the
evolution of its constitutional review, both necessary for a proper understanding
of the current ruling. The comment then presents a critical analysis of the Court’s
decision and its reasoning, and explains why the decision can be considered at
least partially surprising in the context of the legal argumentation hitherto pro-
vided by the Court. The comment finally considers the newly adopted electoral
system with respect to the Court’s reasoning.

JOURNEY TO THE CURRENT DECISION

The evolution of the Czech electoral system can be divided into four periods. After
the reasonably proportional6 first period in the 1990s,” a significant change
emerged in 2000 with an amendment to the Act, which aimed to strengthen
the integrative mechanisms of the electoral system and consequently make stron-
ger the positions of the two largest political parties at the time (social democrats
and civic democrats). Formally, the system had to remain proportional, as the
parties lacked the qualified majority in both chambers necessary to change the

3See Czech Constitutional Court, 2 April 1997, Pl. Us 25/96, concerning the 5% threshold,
where the Court explained why proportionality cannot (and should not) ever be absolute, since the
purpose of the electoral process is to generate the effectively operational legislative body rather than
perfectly mirror the will of voters into the body’s political composition.

4Czech Constitutional Court, 2 February 2021, PL US 44/17.

SArts. 26, 44, 49 and 50 Act of Law 247/1995 Coll., on elections to the Parliament of the Czech
Republic. The Court quashed the rule, stating that the seats in the Chamber ought to be allocated
within separated constituencies, the Hare quota for allocating the seats between 14 constituencies,
the D’Hondt divisors allocation formula and the additive electoral threshold for running coalitions.
However, it did not quash the division of the Czech Republic into the 14 constituencies itself nor
the electoral threshold for individual parties, which is set at 5% of votes cast.

®During this period the Court held that the electoral threshold of 5% was constitutional and since
then has not changed its legal opinion (Czech Constitutional Court, 2 April 1997, PL US 25/96).

7For details of the electoral system see P. Kopecky, Parliaments in the Czech and Slovak Republics
(Ashgate 2001).
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constitutional proportionality principle as such.® Yet the goal was to make it as
disproportionate as possible. The electoral threshold remained at 5%, but the
additive electoral thresholds for coalitions were raised to 10%, 15% and 20%
of votes for coalitions of two, three and four or more parties, respectively.’
Seats were then allocated using a modified D’Hondt divisors formula (starting
at 1.42 instead of 1) in 35 fairly small constituencies.'”

This electoral system was found unconstitutional by the Court, ending this
(relatively short) second period in 2001.'" The cumulative effect of all the inte-
grative mechanisms was found to violate the Constitution, as the electoral system
had been changed to the point where it could no longer be considered purely
proportional, as is required by the Constitution. Despite the opinions of several
dissenting judges, one integrative mechanism was nevertheless upheld by the
Court: the additive electoral threshold. The Court mentioned the possibility that
it had been introduced by the two major parties for the purpose of significantly
reducing the chances of the leading opposition coalition at the time — a coalition
of four parties — entering the Chamber. However, regardless of whether the
threshold was adopted in bad faith or not, it was not unconstitutional according
to the majority of the Court.

The third period began with amendment of the Act in 2002 as a reaction to the
aforementioned decision. By that time, the opposition had managed to gain a
majority in the Senate, where a third of the seats were open for election every
two years.'? Because the Constitution required the consent of both chambers
for electoral laws, a compromise was needed between the Chamber of Deputies,
controlled by the parties which initiated the unsuccessful change in 2000, and
the Senate, where the opposition had the majority. The once again reworked
Act kept the electoral thresholds unchanged and stated that seats be allocated using
the unmodified (slightly more proportional) D’Hondt formula in 14 (instead of 35)
constituencies corresponding to self-governing regions. The electorate was distrib-
uted unequally, however, between the self-governing regions. As a result, the size of
constituencies varied significantly (from 5 to 26 mandates).

Hence, this electoral system also suffered deficiencies in terms of proportional-
ity.!> While in large constituencies it led to fairly proportional results, in smaller
ones the opposite was true. The low number of seats allocated using the

8Art. 18 Constitution.

K. Crawford, ‘A system of disproportional representation: The proposed electoral law for the
Czech Republic’, 38 Representation (2001) p. 46-58.

10K, Benoit, ‘Models of electoral system change’, 23 Electoral Studies (2004) p. 382.

Czech Constitutional Court, 24 January 2001, P US 42/2000.

L2Art. 16 Constitution.

3T. Lebeda, ‘Electoral systems and voting behaviour: The case of the House of Deputies’ elec-
tions in the Czech Republic’, 02 Contemporary European Studies (2007) p. 28-32.
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D’Hondt formula was particularly harmful to smaller parties. In 20006, for example,
the Green Party required over 56,000 votes to win a single mandate, while the two
biggest parties needed just over 23,000 each. Put differently, with 6.3% of votes, the
Green Party gained only six mandates in the 200-member Chamber, whereas,
according to the proportional breakdown, it should have received 13.!4

As a consequence, the electoral system was challenged before the Court several
times, but the Court refused to review the cases on merits, either for procedural rea-
sons or because it found them manifestly unfounded.”® Especially interesting was
decision Pl. US 57/06, in which the Court argued that elections can be legitimately
organised on the territorial principle, even if this distorts the proportionality between
the running parties at national level, because the Constitution does not specify exactly
how the proportionality principle should be effected and leaves the choice of the rel-
evant variant to the legislature.'® Hence, the separation of the Czech Republic into 14
constituencies of unequal size, in combination with the D’Hondt formula applied
exclusively in individual constituencies, was found to be in accordance with the
Constitution. But this was not a plenary judgment deciding the case on its merits;
it was only a procedural decision made by the senate consisting of three judges.

In the 2017 election, significantly disproportionate results again emerged. The
largest party, ANO, received 29.64% of votes, which led to 78 seats (39%). At the
other end of the spectrum, STAN received 6 seats (3%) for 5.18% of the votes.
STAN therefore required roughly 2.25 times more votes to gain a seat than ANO
did.'” Once again, a constitutional review was initiated, which eventually led to
the ruling that is the subject of this case note.

The first attempt was initiated by an individual voter, who unsuccessfully chal-
lenged the 2017 election results before the Supreme Administrative Court.
Subsequently, he filed a constitutional complaint contesting the rejection decision'®
and used the procedural opportunity to attach a motion for review of the relevant
provisions of the Electoral Act.!” The Court, however, did not find that there had

VM. Antos, Principy voleb v Ceské republice [Electoral Principles in the Czech Republic] (Linde
2008) p. 90-96.

158¢¢ Czech Constitutional Court, 12 February 2007, PL US 76/06, Czech Constitutional
Court, 7 August 2007, L. US 537/06, Czech Constitutional Court, 14 May 2008, II. US 582/
06, Czech Constitutional Court, 13 September 2007, III. US 663/06.

16Czech Constitutional Court, 17 April 2009, PL US 57/06, paras. 17-20.

17See Czech Statistical Office, ‘Results of Elections and Referendums’ (hteps://www.volby.cz/
index_en.htm), visited 27 September 2021.

18Supreme Administrative Court, 16 November 2017, Vol 47/2017 — 86.

YArt. 74 Act of Law 182/1993 Coll., on the Constitutional Court, provides that ‘a complainant
may submit, together with his constitutional complaint, a petition proposing the annulment of a
statute (...), or individual provisions thereof, the application of which resulted in the situation
which is the subject of the constitutional complaint, if the complainant alleges it to be in conflict
with a constitutional act’.
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been interference with the complainant’s individual fundamental rights and thus
refused to review the complaint — and also the attached motion — on its merits.?’

The second, and this time successful, attempt was initiated by a group of sen-
ators who used their competence to commence an abstract review of the relevant
provisions of the Act. After more than three years,21 the Court issued its decision
in February 2021. Contrary to all former rejections (and fairly surprisingly in this
context), the Court found the concerned provisions unconstitutional and declared
then void.**> From now, therefore, we can speak about the fourth (as yet
unknown) period of the Czech electoral system’s evolution.

THE COURT’S REASONING
Preliminary considerations of the Court

The Court identified three aspects of the constitutional review of the current elec-
toral system as preliminary considerations.

First, the Court stressed the constitutional requirements of the equality of the run-
ning political parties and coalitions?® and the protection of the political minority.>4
Even though the Czech Charter of Fundamental Rights and Freedoms (hereinafter
the ‘Charter’) explicitly grants the right to access any elective or other public office
under equal conditions solely to citizens, the Court argues that ‘a right to proportional
representation’ shall be derived from the Constitution and Charter.> One of the char-
acteristics of the electoral system (proportionality) was therefore transformed into a
(hitherto non-recognised) fundamental right granted to political parties and coali-
tions. The Court does not explain why such a step was necessary and how exactly
it influences the approach of the Court to the proportional electoral system review.
At least one important procedural implication, however, can be assumed: from now
on, political parties have standing to file a constitutional complaint based on the claim
that the disproportionate effect of the electoral system in a specific election infringes
the aforementioned fundamental right.

2Czech Constitutional Court, 17 April 2018, PL. US 42/17.

2IM. Anto$ and F. Horsk, ‘Better Late than Never: The Czech Constitutional Court Found the
Electoral System Disproportionate 9 Months before Election’, Verfassungsblog, 20 February 2021,
(https://verfassungsblog.de/better-late-than-never/), visited 27 September 2021.

22Even though the decision may be surprising, it causes no issues from a procedural perspective,
since in its former decisions the Court refused to review the cases on merits, and consequently, the
matter cannot be considered re7 judicatae (Art. 35 Act of Law 182/1993 Coll., on the Constitutional
Court, a contrario).

23Art. 18 Constitution; Art. 21 Czech Charter of Fundamental Rights and Freedoms.

Z4Art. 6 Constitution.

25Czech Constitutional Court, supra n. 4, paras. 60, 100.
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The Court then articulated ‘the essential purpose’ of the proportional represen-
tation principle, which is to reflect social diversity in the Chamber’s political com-
position.?® In contrast with the majority electoral system based on the principle of
majority, says the Court, the proportional electoral system is based on the princi-
ple of protection of political minorities.?” The essence of the proportional electoral
system is therefore the right to proportional representation in the Chamber char-
acterised as a national representative body, where each group of voters needs to be
represented in a ratio which corresponds to the size of its proportion in the total
number of voters.*®

Contrary to the above-mentioned previous decision,” the only relevant and
legitimate criterion for distinguishing individual groups of voters is their political
orientation (i.e., the running party or coalition which they support) at the national
level. In other words, the legislature’s discretion in the electoral system design has
been significantly restricted. Even though the legislature still can advance various
objectives, including equal representation of territories, the objective sine qua
non is to achieve proportional representation of political parties at the national level.

The second aspect highlighted by the Court is that when the legislature adopts
the Act it decides in its own case and can potentially be in bad faith. The Act can
therefore easily become an instrument for the cartelisation of current parliamentary
parties, depriving others of free and equal political competition.’® Combined with
the previous aspect, the Court argued that changes in the electoral system which do
not maximise its proportionality are considered to be made in bad faith.*! The ques-
tion of the consequences of the legislature’s bad faith for the (un)constitutionality of
the concerned provisions was unfortunately not answered by the Court.

Finally, the third aspect mentioned by the Court vests in the constitutional
requirements of equal suffrage and free choice of voters.”? According to the
Court, equality in general and the equality of suffrage are of a completely different
quality under proportional representation than in a majority electoral system.
Therefore, the Court needs to interpret this value in different ways with regard
to the type of reviewed electoral system.>* Unfortunately, the Court did not spec-
ify exactly how equality should be interpreted in a proportional electoral system.

26Czech Constitutional Court, supra n. 4, paras. 75-76.

1bid., paras. 77-78. This idea, however, is not valid, since the majority principle (i.e. the greater
the number of votes, the greater the chance to succeed) is the essence of every electoral system
(proportional representation included).

81bid., para. 80.

29Czech Constitutional Court, supra n. 16, para. 17.

30Czech Constitutional Court, supra n. 4, paras. 58, 62.

3bid., para. 91.

32Art. 18 Constitution, Art. 21 Charter.

33Czech Constitutional Court, supra n. 4, para. 115.
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From the context of the reasoning and the case law of German Constitutional
Court, which often serves as a source of inspiration for the Czech
Constitutional Court, we can only assume that the Court wants to stress that
equality in a proportional electoral system consists of not only equal voting rights
(i.e. equal opportunity to influence the election) but also equal voting power (i.e.
every vote cast should have the same weight in relation to the number of the
gained mandates).>* In other words, equality in a proportional electoral system
requires proportionality.

In the following part of this section we would like to show why we find all
three preliminary considerations of the Court rather problematic and
questionable.

First of all, none of the preliminary considerations is explicitly explained,
which leaves us only with assumptions concerning their impact on the review
of the proportional electoral system.

Second, these considerations seem to modify the former approach based on
balancing the proportionality principle and the ability of the Chamber to generate
an effective majority in a way that strongly prioritises the principle of proportion-
ality. As a result, the Court significantly restricts the space for the legislature to
include integrative mechanisms into the proportional electoral system.* This
would be perfectly legitimate if the Court’s reasoning did not suffer from several
logical and theoretical misunderstandings, leading to a (mis)interpretation of the
proportionality principle which makes it a supreme and almost inviolable value.
With respect to the review of the electoral system of the Chamber, the propor-
tionality between political parties at the national level seems now to be: (a) an
inherent part of the principle of equality as far as the proportional electoral system
is concerned; and (b) the only way to ensure that the Chamber accurately reflects
social diversity.

Concerning the former point, the Czech Constitution, unlike the German
Basic law, for example, explicitly requires both equality and proportionality in
elections to the Chamber. Hence, we argue that there is no reason why equality
of suffrage should be interpreted differently with respect to the character of the
electoral system. The proportionality requirement is the essence of ‘proportional

34H. Smekal and L. Vyhnének, ‘Select Equal voting power under scrutiny: Czech Constitutional
Court on the 5% threshold in the 2014 European Parliament Elections: Czech Constitutional Court
19 May 2015, PL US 14/14 Equal voting power under scrutiny: Czech Constitutional Court on the
5% threshold in the 2014 European Parliament Elections: Czech Constitutional Court 19 May 2015,
PL US 14/14, 1 EuConst (2016) p. 153. See also the concept of Erfolgswertgleicheit in the German
Constitutional Court’s case law.

¥Indeed, the ability to generate a majority was mentioned only briefly within the preliminary
considerations (Czech Constitutional Court, supra n. 4, paras. 104, 115). However, the Court after-
wards endorsed this principle (ibid., para. 151).
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representation’ prescribed by the Constitution, not a derivation of equality. The
Court, however, blends two independent principles (proportionality and equality)
that are not interchangeable.

In our opinion, these two principles need to be distinguished in the following
way. Equality of suffrage can be defined as each voter having equal opportunity (or
probability) to influence the election results. But it does not guarantee each voter
that the party they voted for will be (equally) successful, as the final results of the
election depend on the distribution of voter support between the running parties,
which cannort (or at least should not) be predicted in advance.’® Consequently,
even a significantly disproportionate electoral system does not necessarily violate
the principle of equal suffrage. Let us imagine an electoral system with a 20%
electoral threshold, which only two running parties were able to achieve and
therefore gained all the mandates in a chamber for instance. Provided that the
common flaws (such as the inequality of ratios between the constituency magni-
tude and the number of votes cast in the constituency which would indeed cause
the inequality of votes between constituencies) are avoided, no reason exists to
claim that even such significant disproportionality caused any inequality of suf-
frage, since every voter had the same opportunity to influence the elections and
determine which of the running parties would or would not achieve the required
electoral threshold.?”

In contrast, the principle of proportionality focuses exclusively on the character-
istics of the electoral system and requires that each group of voters be represented in
a ratio which corresponds to the size of its proportion in the total number of
voters.’® Although majority electoral systems can (rather coincidentally) generate
sufficiently proportional results,?® this demand can be (reliably) satisfied exclusively
by the proportional electoral system. Hence, the reviewed electoral system for the
Chamber could have been held unconstitutional for violating the requirements of
proportionality but not because of the inequality of suffrage.

3This is why Przeworski defined democracy (in a brilliant way) as a system in which parties lose
elections’: A. Przeworski, Democracy and the Market. Political and Economic Reforms in Eastern
Europe and Latin America (Cambridge University Press 1991) p. 10.

37We must admit, however, that we differ from settled judicial mainstream in this respect (¢f’
ECtHR 8 July 2008, No. 10226/03, Yumak and Sadak v Turkey [GC]; BVerfG 5 April 1952,
2 BvH 1/52, 7,5%-Sperrklausel; see also B. Michel, “Thresholds for the European Parliament
Elections in Germany Declared Unconstitutional Twice: Bundesverfassungsgericht Judgment of
9 November 2011, 2 BvC 4/10, 5% threshold Judgment of 26 February 2014, 2 BvE 2/13, 2
BvR 2220/13, 3% threshold’, 1 ExConst (2016) p. 136).

38p, Lijphart and B. Grofman, Choosing an Electoral System. Issues and Alternatives (Praeger 1984)
p. 5-7.

®Ibid., p. 7-8.
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Regarding the latter point, we believe that it is not true that only the propor-
tionality at the national level reflects social diversity and is able to provide every
group of voters with their representation.”® On the contrary, majority electoral
systems can provide representation to even less significant groups of voters if they
are concentrated in a few constituencies where they can reach sufficient support.’!
Given that social cleavages often depend on geographical parameters,?? the
Court’s assumption that the perfect reflection of social diversity will only be pro-
vided by proportional representation at the national level does not seem to be
valid. It leads to an oversimplification of social diversity, transforming it into
the one-dimensional competition between the few (or several) sufhciently signifi-
cant groups of voters at the national level.

To conclude this analysis, none of the three preliminary considerations mentioned
by the Court are explained in a solid and sufficiently persuasive manner. Moreover,
none of them was actually necessary for the judgment itself, since the Court does not
apply them in the following part of the judgment where it reviews (and quashes) the
challenged provisions of the Electoral Act. A judgment missing these 20 pages of pre-
liminary considerations would smell as sweet and lead to the same result.

Besides the three preliminary considerations, the Court once again®® under-
lined the need to review together all the integrative mechanisms in the electoral
system since their disproportioning effects accumulate.** Such an approach is in
line with the current mainstream of electoral specialists, who acknowledge the
significant influence which constituency magnitude has*> but also emphasise
the importance of other variables, most importantly whether all seats are distrib-
uted at the constituency level or whether a second scrutiny exists at the national
level.%® This, however, does not necessarily imply the need to quash them all if

“OCGFR.G. Moser et al., ‘Social Diversity, Electoral Systems, and the Party Systen’, in E.S. Herron
et al. (eds.), The Oxford Handbook of Electoral Systems (Oxford University Press 2018) p. 137-139.

“Nevertheless, this argument naturally cannot be applied to situations where less significant
groups of voters are not geographically concentrated: see D. Nohlen, ‘Elections and Electoral
Systems’, in D. Nohlen and P. Stover (eds.), Elections in Europe: A Data Handbook (Nomos
2010) p. 39.

#2S¢e S.M. Lipset and S. Rokkan, ‘Cleavage structures, party systems, and voter alignments: an
introduction’, in S.M. Lipset and S. Rokkan (eds.), Party Systems and Voter Alignments: Cross-
National Perspectives (The Free Press 1967) p. 1.

43Cf Czech Constitutional Court, supra n. 11.

44Czech Constitutional Court, supra n. 4, paras. 111, 115.

R, Taagepera and M.S. Shugart. Sears and Votes: The Effects and Determinants of Electoral
Systems (Yale University Press 1989) p. 112.

4CGFM.S. Shugart. ‘Comparative Electoral Systems Research: The Maturation of a Field and New
Challenges Ahead’, in M. Gallagher and P. Mitchell (eds.), The Politics of Electoral Systems (Oxford
University Press 2005) p. 32-33, or M. Gallagher and P. Mitchell, ‘Dimensions of Variation in
Electoral Systems’, in Herron et al., supra n. 43, p. 33-37.
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their cumulative effect is found to be unconstitutional. On the contrary, the self-
restraint doctrine suggests that the Court interfere as little as possible in the elec-
toral system to fulfil the constitutional requirements of proportionality, equality,
free political competition and protection of political minorities.

Fourteen constituencies and the D’Hondt formula

Moving to the individual challenged provisions of the Electoral Act, the Court
quashed several of them but not all. The first major intervention was the quashing
of the D’Hondt divisors allocation formula.4®

The Court argued that the level of disproportionality of the electoral system
was unconstitutionally high due to the combination of: (a) the existence of 14
constituencies of unequal size (from 5 to 26 seats);*® (b) the D’Hondt formula
itself, which can lead to disproportionate results, especially in smaller constitu-
encies;’” and (c) the fact that seats are allocated separately within these constit-
uencies without any compensatory possibilities (second scrutiny, compensatory
seats, etc), which would foster proportionality at the national level.”!

The Court stressed that the D’Hondt formula, per se, is not unconstitu-
tional;>? the unconstitutionality emerges when it is combined with 14 constitu-
encies of unequal and relatively small size.>> One of these two features of the
electoral system therefore had to be quashed, and the Court selected the
D’Hondt formula. The Court attempted to explain this choice, (suddenly) argu-
ing that the main problem does not lie in the mere existence of 14 constituencies
but in the fact that all seats are allocated exclusively within them.>* Quashing the

55

14 constituencies would therefore be the most intensive’” and yet unnecessary

intervention into the current electoral system.>® However, this choice is inconsis-
tent with the aforementioned reasoning, which primarily targets the problematic
nature of the 14 constituencies and consequently leaves significant uncertainty

47Czech Constitutional Court, supra n. 4, paras. 117-118.

“Ibid., paras. 137-146, 185-192.

“1bid., para. 186.

0Tbid., para. 191.

S1bid., para. 185.

1bid., para. 189.

>3bid., paras. 189-192.

>4Ibid., paras. 134, 185-186.

SEspecially already after the election had been officially announced by the President of the
Republic and the nomination process within political parties based on the 14 constituencies had
already begun.

56Czech Constitutional Court, supra n. 4, para. 118,
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concerning the constitutionally acceptable degree of disproportionality of the
electoral system in the future.”’

In addition, the Court quashed the Hare quota used with the largest remainder
method for the allocation of seats between constituencies (i.e. the mechanism
which guarantees that seats will be allocated proportionally between constituen-
cies). Even this formula, per se, was found perfectly constitutional and was
quashed only because, according to the Court, it was (again quite surprisingly)
an essential component of the overall unconstitutional electoral system.’®

Additive electoral threshold

The second major intervention was the quashing of the additive electoral thresh-
old for running coalitions. This decision is even more surprising since the thresh-
old has already been reviewed on merits and has not been found
unconstitutional.>® This part of the petition should, therefore, have been rejected
as inadmissible since it was related to a matter upon which the Court had already
passed judgment.®

The Court argued that the additive threshold was challenged for a different
reason than in the former judgment. The new reason was found in the empirical
data, which indicated the real impact of the threshold in preventing coalitions
from being formed.®' New data (or evidence), however, does not automatically
mean new reasons.®” On the contrary, precisely the same argument based on
the discouraging effect of the threshold was mentioned (and rejected) in the for-
mer judgment.®?

Nevertheless, the Court changed its legal opinion and quashed the additive
threshold for two relevant reasons. First, the threshold could cause an unconsti-
tutional infringement to the proportionality principle because a potentially enor-
mous proportion (up to 19.9%) of votes for a single running coalition would not
be counted in the scrutiny and would not therefore result in any seat gained.®

Second, it violates the equal opportunities of running coalitions since they
need to reach a significantly higher proportion of votes to gain any seat despite

57L.L. Cervinka, “The Czech Constitutional Court, the Unconstitutionality of the Electoral
Legislation, and the Possible Constitutional Deadlock’, 47(2) DPCE Online (2021).

58Czech Constitutional Court, supra n. 4, paras. 139, 143, 146.

59Czech Constitutional Court, supra n. 11.

6Are, 35, 43 Act of Law 182/1993 Coll., The Constitutional Court Act, see also the dissenting
opinion in Czech Constitutional Court, supra n. 4.

61Czech Constitutional Court, supra n. 4, paras. 13, 40.

6256 the dissenting opinion in the Czech Constitutional Court, supra n. 4.

63Czech Constitutional Court, supra n. 11.

64Czech Constitutional Court, supra n. 4, para. 176.
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the fact that they still have the same financial and other limits concerning the
election campaign.®®

The Court emphasised, however, that this argument applies solely to the cur-
rent additive electoral threshold of 10%, 15% and 20%, suggesting that the lower
additive threshold could be acceptable.®®

THE NEW ELECTORAL SYSTEM AND ITS CONSEQUENCES

Since the Court is given only the competence to quash but not create legal
norms,® it refused to specify what the new electoral system should look like.%
The legislature was therefore left with several options, as long as the constitutional
requirements as interpreted by the Court (especially sufficient proportionality at
the national level) were fulfilled.®®

Pressured by time because the Court’s decision was issued nine months before
an election, the parliamentary parties had to arrive at a compromise. The new
electoral system’® consists of two scrutinies. Electoral thresholds (5% for single
parties, and from now on, 8% and 11% for coalitions of two and three or more
parties, respectively) are still included. The reduction of the additive electoral
threshold for coalitions should weaken (but not entirely eliminate) the reasons
why the Court held the former additive threshold unconstitutional.

In the first scrutiny, seats are allocated within the same 14 constituencies using
the Imperiali quota instead of D’Hondt divisors. The unassigned seats from all the
constituencies (if any) as well as remaining votes for various political parties which
were not used for allocation of any seat in the first scrutiny are then allocated at
the national level using the Hagenbach—Bischoff quota with the largest remainder
method. The function of the second scrutiny ought to be the compensation of
possible disproportionalities caused by the fact that only 4 of the 14 constituencies
are large enough (i.e. over 20 seats) to guarantee sufficiently proportionate results
even for smaller parties. The compensatory system of the second scrutiny, how-
ever, can work only when an adequate number of seats remain unassigned in the
first scrutiny. The Imperiali quota is not the ideal formula in this respect since — in
contrast to the Hare or Hagenbach—Bischoff quotas, for example — it is

5Tbid., para. 174. This may serve as a possible explanation of why the Court changed its opinion,
because the financial cap on campaign expenses was enacted in 2016 (i.e. after the previous
judgment).

%Tbid., para. 180.

7Tbid., paras. 49, 72.

8Tbid., paras. 22, 52, 175, 204.

%91bid., para. 201.

70Art. 48-51 Act.
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constructed with quite the opposite goal, i.e. to distribute as many seats as possi-
ble. Hence, to gain one seat in the second scrutiny requires more votes for the
running parties than to gain it in the first one, which amounts to a systemic bias
harming the smaller parties who rely more on the second scrutiny.

Consequently, the new electoral system should generate more proportional results
at national level and therefore be in greater accordance with the constitutional require-
ments as interpreted by the Court. Nevertheless, it does not guarantee the propor-
tionality to be absolute because of the aforementioned effect of the Imperiali quota.

To support this argument, we compared the real results of the previous three
elections in the Czech Republic’! with the results of: (a) a hypothetical propor-
tionate breakdown, in which the proportion of votes for each party achieving the
electoral threshold equals the proportion of seats gained;’* and (b) a newly
adopted electoral system (Figure 1).

We also calculated the Gallagher index of disproportionality” of both electoral
systems for each of the three elections (Figure 2).

Finally, to achieve a better level of sensitivity concerning the distribution of
seats between parties which actually entered the Chamber, we calculated the aver-
age relative change’? between the hypothetical proportional breakdown and the
results of both electoral systems for each of the three previous elections (Figure 3).

The results reveal that the newly adopted electoral system would indeed have gen-
erated less disproportionate results in all three of the previous elections. It should,
therefore, be more in accordance with the Constitution. Nevertheless, for the reasons
explained above, the new proportional system is still nowhere near perfectly propor-
tional, otherwise its Gallagher index would equal zero, which it obviously does not.
The seats are still distributed rather disproportionately between parties, even if we
ignore the effect of electoral thresholds, since the average relative change between
the proportional breakdown and the new electoral system remains significant.
Applying the new electoral system to the above-mentioned example for the 2017

71See Czech Statistical Office, supra n. 17.

72Calculated as the number of votes gained at the national level by each party which achieved the
5% electoral threshold multiplied by number of seats distributed (200) and divided by the sum of
votes cast for all parties which achieved the threshold. The results were then rounded down and seats
which remained to be distributed were allocated by using the largest remainder method. Since no
running coalition was able to achieve even a 5% threshold in all three elections, there was no need to
take the changes of additive electoral threshold into consideration.

73M. Gallagher, ‘Proportionality, disproportionality and electoral systems’, 10 Electoral Studies
(1991) p. 33.

74The relative change for each party is calculated as a difference between the seats gained in a
given electoral system and seats gained in a hypothetical proportional breakdown divided by seats
gained in the proportional breakdown. The results are then multiplied by 100 to be expressed as a
percentage. The arithmetic mean of absolute value of relative changes for each party is then calcu-
lated to get the average relative change for the entire electoral system.
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Figure 1. Comparison of the three electoral systems in the previous three elections
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Figure 2. Gallagher index of disproportionality of both electoral systems for each of the previous three
elections

election, ANO would have needed on average 21,741 votes to obtain one mandate
whereas STAN would have needed on average 29,129, which is still roughly 1.34
times as much. Given the rather strict yet vague preliminary considerations of the
Court, we cannot be sure that even the new electoral system will not be held uncon-
stitutionally disproportional in the future.
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Figure 3. Average relative change between hypothetical proportional breakdown and the results of both
electoral systems for each of the three previous elections

CONCLUSION

In the present case comment, we have argued that the former electoral system in the
Czech Republic had deficiencies which caused it to be significantly (and perhaps
even unconstitutionally) disproportional. In this context, the Court’s decision to
quash some of the integrative mechanisms of the system is not only acceptable
but also perhaps desirable.

Nevertheless, a problem remains in that the decision is not well explained,
often inconsistent, contradictory, and generally based on deficient preliminary
considerations, especially the unexplained ‘bad-faith’ of the legislature, the blur-
ring of the requirements for proportionality and equality and the argument that
the social diversity can only be reflected by the proportionality between political
parties achieved at the national level.

Consequently, we know that the electoral system needs to be more propor-
tional, but it is not clear how much. The newly adopted electoral system has
indeed been found more proportional, but the Court’s preliminary considerations
are so vague that it is by no means certain that the Court might not quash even
this electoral system for the same reasons as the previous one.
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