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Abstract

Transitional Justice (TJ) focuses on the processes of dealing with the legacy of large-scale
past abuses (in the aftermath of traumatic experiences such as war or authoritarianism)
with the aim of fostering domestic justice and creating the basis for a sustainable peace.
T] however also entails the problem of how a torn society may be able to become a
self-determining member of a just international order. This paper presents a minimal
conception of TJ, which departs from Rawls’ conception of normative stability of the
international order, which suggests disentangling the two goals of fostering democracy
within torn societies and TJ itself. The scope of TJ is therefore limited to enabling
these societies to create minimal internal conditions for joining a just international
order on equal footing. This paper makes an original contribution to two different
debates, namely normative research on TJ, and post-Rawlsian literature in general. First,
it provides a new direction for normative theorizing about T] which takes both its domes-
tic and international dimensions seriously into consideration. Second, it extends Rawls’
political liberal outlook to an area where it is not usually understood to apply.

Key words: Duty of assistance; John Rawls; law of peoples; liberal democracy; normative stability;
Transitional Justice

In the aftermath of traumatic experiences such as war or the fall of an authoritarian
regime, societies are understandably fraught with divisions. In these deeply divided
societies (hereafter, DDS) entrenched cleavages, especially along ethnic, religious, or
other group lines are exacerbated by years of violence and turmoil which often give
rise to further divides (e.g. victims vs. perpetrators). Often, historical factors, such
as a colonial legacy, contribute to strengthen such old and new divisions. In DDS,
Transitional Justice (hereafter T]) refers to a process of coming to terms with the
past that is strictly linked to that of creating the basis for some degree of peace
and stability. A growing field of interdisciplinary research has evolved around
this subject and examines the principles and policies best suited to aiding societies
to confront their past and build the basis for their future.
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From a normative perspective, the project of TJ is linked to that of the creation
of a new social order — one that ought to be able to combine some, at least, minimal
conditions for domestic justice, and a durable/stable international peace. When
these two things coincide, that is, when the social conditions support the forms
of reciprocity necessary to facilitate the social cohesion from which institutions
can emerge that effectively sustain international peace and respect for international
law standards,' we are in front of a form of stability which we might call normative
as opposed to de facto stability. This paper suggests that a normative theory of T]J
cannot be isolated from the problem of how DDS are able to (re-)build their own
political structures so that they may autonomously manage their affairs and even-
tually become members in good standing of an ideally just, albeit plural, inter-
national society.

Thus, TT has both domestic and international dimensions and the normative sta-
bility of both must be taken into account. This paper proposes a minimal concep-
tion of T7, one that relies on a specific account of normative stability, namely Rawls’
‘stability for the right reasons’.> On this account, TJ should be minimal in two
senses. First, it does not take democracy’ as the aim of the transition, but only
as one possible outcome. Second, it should be considered as part of an amended
version of the ‘democratic peace thesis’, one in which the stability ‘for the right rea-
sons’ of a reasonably just international order might be endorsed not only by liberal
regimes* but also by those with other forms of political and economic organization,
provided that they satisfy certain internal and external conditions. The processes
and mechanisms of T] should be therefore grounded in an extended ideal of inter-
national toleration that ought to govern the relations among sovereign states. Yet,
allegiance to international law standards constitute the minimal political condition
to recognize the ‘prima facie moral force” of laws and institutions of self-
determining, not necessarily liberal, political regimes. This paper makes a unique
contribution to two different scholarly debates, namely normative scholarship on
TJ, and Rawlsian scholarship in general. In terms of the former, we propose to
show that the Rawlsian approach to ideal theorizing can provide a more attractive
model than standard normative approaches. In terms of the latter, we intend to
contribute to the literature by extending Rawls’ theory to an area where it is not
usually understood to apply.

The paper is divided into seven sections. Section one provides a hypothetical
example of a DDS to set the parameters of the sort of problems we encounter in
transitional contexts. Section two gives an overview of the normative issues raised

'In the paper, we use this expression to mean basic human rights and respect for International Law.

“Rawls 1996, xxxix, xl and 1999, 12-3.

*By ‘democracy’, we mean those structures and procedures which aim to institutionalize popular sover-
eignty and some degree of political equality (see e.g. Dahl 1956).

“By liberal regimes, we mean those political entities based on core tenets of liberalism, such as consti-
tutional and limited government, the rule of law, and individual freedoms, associated with democratic
values such as the selection of government officials by universal suffrage, see Plattner 1999.

>See Reidy 2021, 24. These are the conditions that must be present in order for a regime to be considered
‘decent’ in Rawls’s scheme, for a discussion about the conditions of decency see also Bernstein 2006. For an
illuminating perspective on the possibility to include in the category of self-determining political regimes
not only liberal but also nonliberal ‘decent’ peoples, see also Mandle 2020, 377ff.
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by TJ. Section three problematizes a prevailing view in the literature on this subject
which considers democracy as the aim and metric of TJ. Section four presents our
minimal conception and recasts the link between stability and justice in normative
terms. To make this move, such a conception should be able to acknowledge the
different scopes (domestic and international) of normative stability. Section five,
therefore, builds on Rawls’ political liberal outlook suggesting that this framework
is uniquely suited for grasping the discontinuity between domestic and inter-
national justice. Section six considers TJ from the perspective of the threat to
such a privileged form of stability. This perspective has important implications,
as the minimal conception we propose is aimed at combining the objectives of
international legitimacy and domestic well-orderedness. The concluding section
confronts our minimal conception with actual cases of transition, exploring its
practical possibilities, and stressing its normative attractiveness.

Making sense of DDS

Let’s imagine a society which is just emerging from a long civil war. Like many
DDS we encounter today, this society is a former colony of a European empire,
whose practice of stoking differences along ethno-religious lines (or fabricating
those when none existed) has led to hard-wrought cleavages. This society is now
mainly comprised of members of two dominant clans whose mutual contempt
was previously held precariously in check. Two general facts contribute to charac-
terizing this society’s emerging political culture. First, a neo-Marxist rhetoric
becomes popular in light of the socio-economic grievances created by the pro-
longed foreign exploitation over the country’s resources. Second, a traditional
idea of the common good entailing continuity between spiritual and political hier-
archies and an ideal of harmony as organizing principle shapes its social and pol-
itical structures.®

Like in several DDS, the reconciliation process here presents a strong commit-
ment to values and traditions grounded in the above-mentioned ideal of the com-
mon good. For example, traditional councils for reconciliation - resembling the
bashingantahe in Burundi’ - and local courts — similar to the Gacaca courts in
Rwanda® - are largely employed. The country is therefore moving in a more

®An example of such a harmonizing principle is the Cameroonian concept of Chu (Wingo 2006). For a
discussion about the role of neo-Marxism and communitarian values in post-colonial societies see
Chemhuru 2018.

“Based on a precolonial practice, the bashingantahe were traditional mechanisms for conflict resolution
largely employed in the first phase of post-conflict transition in Burundi until 2010, when a municipal law
permanently excluded this practice. Although the social recognition of the bashingantahe declined in post-
colonial Burundi, the values expressed by the bashingantahe, as both a traditional institution and an organ-
izing principle, still persist in Burundi, see Ingalaere and Kohlahgen 2012, 47.

8The Gacaca court system was created in 2002 to offer more proximate and locally meaningful forms of
justice. The courts are loosely rooted in the precolonial form of conflict mediation known as gacaca, which
was traditionally used to settle minor local disputes, and has been substantially reimagined in order to han-
dle the severity and volume of the disputes arising from the genocide. Recent scholarship has noted that
some of the initial enthusiasm for the gacaca courts may have overlooked some serious flaws regarding
their operation, including a general lack of institutional efficiency and a paucity of research into how the
courts’ outcomes impact the lives of ordinary people (Park 2010, Sharp 2013).
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peaceful direction, yet several features suggest that the transition might not be
headed towards a liberal democratic order. The hierarchical and communitarian
character of such traditional mechanisms raises doubts about the neutrality and
transparency of the transitional process itself as well as the emerging political
institutions. Furthermore, by emphasizing the need to prioritize socio-economic
grievances over political and civil rights, the widely supported neo-Marxist
values might orient the country’s future economic and political organization in a
nonliberal — perhaps strictly egalitarian — direction.

Let’s imagine that the UN has just discovered a fool-proof scientific formula for
aiding DDS through transitions. The process is so streamlined that a well-
coordinated army of aid-workers, development economists, political and civil soci-
ety experts, and peacekeeping troops can change our society into a full democratic
regime, practically overnight. Traditional councils and local courts are permanently
excluded by a new State Law and replaced by a High Court with the twofold man-
date of prosecuting war criminals and implementing the rule of law. A new consti-
tution, which condemns both local traditions and the neo-Marxist values, is
enacted. Our society is therefore well underway to becoming a full-fledged liberal
democracy. The break-neck speed of the transition process means that the people
had almost no time at all to internalize the changes in their political environment,
and almost certainly remained unconvinced of their justification. The formula only
works on institutions, not on the minds of people. Although our society now has all
the trappings of a full-fledged liberal democracy, with well-functioning institutions
to enshrine the freedom and equality of every citizen, one may reasonably have the
uneasy feeling that this is not what justice requires in transition. In other words,
while the state of affairs in the society might now be considered fust’, at least on
a standard liberal view, on the same view it doesn’t appear to be justifiable.’

This example, we believe, highlights the problem with standard normative
approaches to TJ in DDS which seem to posit an unbreakable normative link
between T] and democracy. Yet, there might be an alternative, more promising
way to construct the link between TJ and a certain understanding of liberal dem-
ocracy, namely political liberalism,'® which still helps to determine what justice’
requires in such transitions, without undermining the legitimate interest of a people
in constructing a society that is uniquely their own. Recent works in the field of T]
have raised this problem in different ways. For some scholars, to impose a certain
model of transition undermines already existing, more authentic, forms of social
transformation within these societies.'" These concerns are amplified in light of
the experience of colonial domination — an experience shared by most societies
in which the need for TJ arises — where the imposition of a foreign, particularly
Western model of political organization, harkens to the colonial past.'* Thus, scho-
lars working in decolonial studies tend to confront T] processes sceptically, espe-
cially when conceived as part of the standard liberal peace-building agenda."?
While we follow those scholars in their concerns, we stop short of abandoning

°See Bernstein 2006, 293.

""We follow Rawls in using this expression to denote the political liberal normative conception of
authority, see Rawls 1996 and 1999. "Rubli 2013. 2Park 2020.

BSee, for example, Nagy 2008; De Sousa Santos 2015; Park 2020.
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the idea that international relations and TJ itself can be illuminated by some
broadly shareable idea of (liberal) justice. With this in mind, we aim to lay out a
theory of TJ that takes a critical distance from liberal peace-building, without gen-
erally abandoning certain core tenets of political liberalism itself.

Towards a normative conception of TJ

According to the UN Secretary-General, T] encompasses ‘the full range of processes
and mechanisms associated with a society’s attempts to come to terms with a legacy
of large-scale past abuses, in order to ensure accountability, serve justice and
achieve reconciliation’. '* Empirical research into the efficacy of various mechan-
isms aimed at supporting societies through the transition process and building
stable and enduring regimes is complimented by normative inquiry into the mor-
ality, legitimacy, or overall normative fitness of said mechanisms. T] has both
forward- and backward-looking components: it combines an account of retributive
and restorative justice with the twofold aim of (re)-establishing a minimum of rule
of law and (re)building relationships within DDS." It might combine certain legal
features, such as criminal prosecution for those responsible for gross violations,
with ‘restorative’ instruments, such as amnesties and truth and reconciliation com-
missions (TRCs). It might also include memorials and other features aimed at keep-
ing alive the memory of the past abuses.

Recently, what has been described as the ‘fourth generation’ of TJ is character-
ized in an increasing willingness — on the part of scholars and practitioners - to
address issues that have historically sat at the periphery of TJ.'® The features
which are gaining momentum are an increased reliance on local, community-based
resources for accomplishing justice and the push to expand the definition of T] to
cover socio-economic justice as well. According to this view, T] theories and prac-
tices cannot ignore the need to balance ‘between local and international agency’,"”’
nor overlook the importance of socio-economic factors in transitional contexts as
these are often so deeply interconnected with the issues standardly associated
with TJ (genocide, torture, and the systematic violation of other urgent rights)
that it is nearly impossible to tease them apart.

The relationship between the various aspects of TJ is not always straightforward -
for example, the ends of retributive and restorative justice may come into conflict if
amnesty is offered to criminals in exchange for testimony in TRCs - but the devel-
opments which have taken place in the context of the fourth generation complicate
things even further. The increased reliance on local resources for accomplishing
justice can force us to prioritize between local and international norms, just as
the push for socio-economic justice might ask us to prioritize between political
and economic rights. All of this can be quite difficult to bring under the rubric
of TJ and it is vital that a theory considers context-specific social imaginaries -

4See Guidance Note of the Secretary-General 2010, 2.

1>By ‘relationships’ we mean not only interpersonal relationships but also social interactions (e.g. among
members of different groups and communities) and political relations among citizens. As Murphy (2010)
has shown, although transitional contexts are characterized by several forms of divisions which crosscut the
public—private divide, the sort of political reconciliation DDS should aim to is one that entails all these
dimensions. 16Sharp 2013, 149. Sharp 2013, 157.
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how people imagine their social existence together'® — as well as norms and
principles.

A normative framework should help to evaluate the goals of the transitional pro-
cess and weigh in on how the various components (TRCs, trials, community-based
mechanisms, etc.) are justified, how they relate to one another and, should they
appear to be at odds, provide a defensible metric for adjudicating between them.
All these aspects are commonly tackled in normative literature as chiefly domestic
issues, with T7J articulated in terms of moral standards for DDS as they cope with a
legacy of past violence and restore disrupted relationships. Yet, TJ is also an import-
ant matter of international concern. The transition process is one societies rarely
face alone: international actors, from other nations to IGOs and NGOs, provide
military, financial, and institutional support during the transition process and
its success or failure will likely have a lasting impact on international peace.
Notably, the international aspect of TJ is far less frequently considered in the
normative literature.'” From an international perspective, T] carries its own
set of normative questions, chiefly that of which ideals and principles should
guide the foreign policy of international actors when confronting DDS.
Ideally, it should help to balance the important goals of aiding societies in tran-
sition and maintaining an appropriate level of respect for their right to political
self-determination.

In articulating a normative conception of TJ, a further obstacle lies in defining
precisely what such societies are transitioning to, with some scholars and practi-
tioners investigating TJ in the ambit of transitions to democracy and others consid-
ering it in the context of regime change more generally.”” What remains constant is
that matters of TJ arise in societies where even the very minimum conditions for
reciprocity are absent. Thus, the pragmatic issue at hand becomes the (re)instate-
ment of these circumstances on which a society may be built. The normative com-
ponent of T] must therefore incorporate the conditions whereby the members of
DDS can come to recognize each other as co-participants in a shared political pro-
ject which displays at least weak reciprocity.”'

TJ requires a normative framework suited for the special non-ideal circum-
stances of DDS, which is able to intertwine the domestic and international dimen-
sions. Thinking normatively about T] should allow us to set the appropriate limits
between individual vs. collective and domestic vs. international dimensions. It must
be prescriptive, so as to provide actual guidance in the non-ideal circumstances of
DDS. It should seek to identify norms that reflect a shared understanding of human

"¥Taylor 2004, 23.

YOne promising attempt from the empirical literature to problematize TJ as a ‘globalized’ phenomenon
has been put forward by Teitel 2014.

20Examples of the first case are Mihai 2016 and Murphy 2017, while an example of the second is Teitel
2014.

*'The idea of reciprocity is central to several normative accounts of reconciliation, see for example
Verdeja 2017, Murphy 2010 and Gutmann and Thompson 2000. Yet, in these works, this idea is only con-
sidered from a domestic perspective. We instead propose an account of T7J that introduces a twofold stand-
ard (domestic and international) for reciprocity. T] should aim to foster those domestic arrangements
which support the emergence of, at least, weak reciprocity, while enabling DDS to act with full reciprocity
in their interactions with other societies.
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rights standards as this is a necessary, if not always sufficient,”* institutional
pre-condition for social cooperation. At the same time, we must be aware of the
particularity of historical, cultural, and ethical contexts, so that forms of social
cooperation might emerge from within DDS to sustain the transition.

TJ and democracy: a problematic nexus

In the contemporary normative discourse on TJ, a clear bias supports a liberal
democratic framework of normative assessment.”> Along with the protection of
human rights, the promotion of democracy is generally taken to be the core nor-
mative aim of TJ. While some scholars have examined the conflicts that may
arise between liberal democracy and certain features thought to be essential to
TJ,** few question the link outright.””

There are both empirical and normative reasons for the strong conceptual link
between T] and democracy. First, the historical-political context in which the
branch of normative enquiry related to TJ developed is deeply bound up in the lib-
eral peace-building agenda. TJ as a distinct field of research and action crystallized
in the context of the fall of communism and the ‘third wave’ of democracy in Latin
America and Eastern Europe.”® As the third wave spread around the globe in the
1990s, democracy promotion became the foreign policy gold-standard for thinking
about how to facilitate political change in DDS.”” This paradigm is founded on the
assumption that the surest way to secure both domestic and international peace is
through the establishment of democracy.”® In political theory, this is what is
referred to as the ‘democratic peace thesis’, which holds that mature democracies
are less likely to go to war with one another because of several key features they
possess. Among these are the accountability of leaders to the citizenry and the con-
sequent propensity to conduct foreign affairs through diplomacy rather than force,
as well as a free market which promotes willingness to participate in the global
economy and tendency to abide by international rules.*’

For many authors, however, the relationship between T] and democracy goes
beyond de facto historical connections and practical considerations and there are
strong moral reasons to include democracy as a constitutive aim of TJ]. Murphy,
for example, argues that democracy, understood as ‘a form of governance’ centred

22Rawls 1999, 68; on this see also Audard 2007, 257.

*See, for instance, Gutmann and Thompson 2000; Crocker 2002; Dryzek 2005; Moellendorf 2007;
Bashir 2012; De Greiff 2012; Mihai 2016; Murphy 2017.

**The idea of reconciliation that is at the core of TJ discourses has been described either as a political
value compatible with liberal democracy (e.g. Moellendorf 2007; Murphy 2010; Gentile 2018a) or as a com-
prehensive ethical goal which is at odds with some core liberal tenets (e.g. Gutmann and Thompson 2000;
Philpott 2012). Other works have critically examined the compatibility between the pursuit of reconciliation
and different normative democratic frameworks, ranging from deliberative democracy (e.g. Crocker 2002;
Dryzek 2005; Bashir 2012) to agonist models (Schaap 2006; Muldoon 2008).

**Although with exceptions (e.g. Sharp 2014 and 2013 and Sriram 2007). Notably, some works in the
field of decolonial studies have pointed out that this nexus tacitly relies on a so-called ‘liberal teleology’
and thus tied to coloniality (see Park 2020, 262), so that the T] project becomes necessarily a project of
domination over colonized subjects. 26Teitel 2014. ?’Carothers 2002, 6.

*%See, for instance, Paris 2004.

»See Doyle 1983a and 1983b, Diamond 1992 and Fukuyama and McFaul 2007-08.
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on an ideal of equality of all citizens, provides the only morally defensible frame-
work for the account of societal transformation required for TJ.”” Mihai never ques-
tions that the commitment to equal respect and concern for all,”’ typical of a
normative account of constitutionalism, is the metric by which transitional pro-
cesses are to be assessed. Similarly, De Greiff argues that democracy is one of the
‘final aims’ of T].32 Thus, a universal right to democracy, defended as either a uni-
versal human good or an instrumental value needed to protect other urgent
rights,”” seems to work as a basic assumption in this literature.

Recently, empirical works and field research have problematized precisely this
relationship between TJ and democracy.34 Yet, we believe that it is from within lib-
eral normative theory that this link appears to be especially problematic.”
Although normative scholars in the field of TJ tend to conceive of democracy as
a fundamental human right, in the literature on human rights this claim is contro-
versial.’® The argument against a human right to democracy is most commonly lev-
elled from the perspective of the ‘political conception’ of human rights, which see
them as inseparable from their political role in the international order.”” The con-
temporary human rights practice, these authors argue, ‘has created a standard for
international political legitimacy® such that respecting the human rights of its citi-
zens becomes a necessary condition for a polity to be recognized as a participating
member of the international community.*” The violation of said rights warrants the
interference of international actors, in the form of diplomatic pressures, sanctions,
and even military intervention. Although widespread violations of negative liberties
(freedom from torture e.g.) do seem to rise to a sufficient level of urgency to war-
rant the intervention of the international community, it is far more problematic to
interfere in the sovereign affairs of a state to promote a particular form of political
organization, that is, democracy. This later point is demonstrated by the backlash
against the US invasion of Iraq in 2003, citing as one of its justifications the absence
of democracy there.

Importantly, the political argument against a human right to democracy need
not necessarily reject the fundamental interests that democracy is usually under-
stood to protect. A universal human right to democracy entails not only a certain
kind of institutional structure (regular free and fair elections, etc.) but also the exist-
ence of certain interests that the institutional structure ought to protect.’ Crucially,
most authors who argue for a ‘political conception’ of human rights endorse the
fundamental interests that democracy is usually claimed to promote (reciprocity,

*Murphy 2017, 36. *'Mihai 2016, 31. *De Greiff 2012, 52ff.

3See, for example, Christiano 2015. *Sriram 2007; Park 2020; Sharp 2013, 2014.

%In the decolonial literature on this topic (see Park 2020) it is often argued that the liberal normative
component in TJ discourses is itself problematic, as it reveals a western-centric form of domination that
should be abandoned in favour of more radical counterhegemonic energies (De Sousa Santos 2015). We
in fact agree with this criticism to a certain extent but, as we show in this paper, we believe that when prop-
erly tempered with notions of toleration and pluralism, liberal democracy provides valuable insights that
cannot be gained from deconstruction alone.

*Cohen 2004 and 2010; Bernstein 2006; Beitz 2009; Peter 2015.

*Reidy 2012; Peter 2015; Hanisch 2016. *Peter 2015, 482. **Hanisch 2016, 240.

“Beitz 2009, 175.
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a certain ability to meaningfully contribute to political life) while still allowing a
margin of national discretion as to how those interests may best be protected.*'

Despite the connection between TJ and democracy, there are several normative
aspects of T] which might lead us to question whether liberal democracy can even
make a meaningful contribution to the topic. First, many core aspects of T] contra-
dict a long-standing tradition within liberal theory about the certainty of punish-
ment for offenders and its neutral, non-metaphysical, understanding of politics.42
TRCs, for example, often employ a moral understanding of the law, where the
aims of ‘reconciliation’ and forgiveness might take precedence over legal retribu-
tion. Second, the restorative account of justice, often implicit in TJ, tends to blur
the lines between public and private, self and community. In some reconciliation
mechanisms private or non-public reasons are employed to restore a sense of soli-
darity and social harmony. Famously, in South Africa’s transition, Archbishop Tutu
took a leading role in associating the work of the South African Truth and
Reconciliation Commission with traditional values, notably the concept of
Ubuntu, and Christian forgiveness.* In the recent turn towards more local,
community-based mechanisms of TJ, precolonial cultural values and traditional
social norms, such as bashingantahe in Burundi, are increasingly influencing the
way the transition processes take shape.** However, this might seem to undermine
precisely the form of neutrality that liberal democracy requires. This is what
Gutman and Thompson have in mind when they observe that reconciliation is
an ‘illiberal aim” when it asks the whole society to endorse one single comprehen-
sive view of social unity.*> Yet, some might wonder whether a process of reconcili-
ation can ever be achieved in the absence of such a comprehensive view. Third, the
standard by which we evaluate the normative legitimacy of democratic political
authority presupposes citizens’ willingness to endorse institutions and norms asso-
ciated with this distinctive form of political authority. In other words, liberal legit-
imacy relies on a willing acceptance of democratic institutions, as citizens should
feel that the law could have been co-authored by them, or at least someone like
them. This type of legitimacy is the lynchpin of normative stability in a liberal soci-
ety, as the interplay between the laws/institutions and the citizen-subjects/
co-authors should be mutually reinforcing over time. However, in DDS, these insti-
tutions might not only be missing, but when they exist, there might be a strong
sense of detachment and distrust towards them.*® These circumstances endanger
the possibility for these societies to be stable for the right reasons, as predicated
by liberal democracy.”” Yet, as we show in this paper, this account of stability
falls beyond the scope of TJ.

TJ, liberal democracy, and stability

DDS face a persistent challenge of balancing claims of justice with goals of peace
and stability. In the aftermath of a violent conflict or a tumultuous regime change
when a society’s institutions are in shambles and its civil society torn apart, it is

“did., 174. “Philpott 2012. “Tutu 1999. *!See Ingelaere and Kohlhagen 2012.
*Gutmann and Thompson 2000, 32-33. SSee on this point also Bernstein 2006, 293.
“’Mihai 2016.
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nearly impossible to imagine that a conception of justice of the kind we might deem
appropriate for a mature democracy could be applicable. Thus, it is widely acknowl-
edged and accepted that given the special circumstances in DDS what full justice
requires is necessarily constrained by practical considerations and political com-
promise. This seems to suggest that the aim of justice, understood in terms of values
and ideals, and the practical goal of creating a stable order conflict with one
another, and indeed there is a great deal of empirical scholarship addressing pre-
cisely this rift.**

There are also various distinct positions on how, and the extent to which, prac-
tical considerations ought to delimit the conception of justice itself. For some scho-
lars, a moral minimalism is all we can aim for in thorny scenarios of the sort we
face in DDS.*” On this account, these special conditions force us to narrow the nor-
mative goals of the theory itself. This form of moral minimalism is contrasted by
other, maximalist, accounts. For those who believe that democracy is both the
aim and the metric for judging the transition, for example, the problem of TJ is
that of determining whether and to what extent different measures can help or hin-
der in fulfilling this goal. In this context, Mihai suggests that the trade-off between
stability and justice is a false dilemma.’® Criticisms of trials and other mechanisms
which focus on victims presuppose a kind of pragmatism, based on consequentialist
considerations, that allow for only a ‘narrow account of democracy’.”® In contrast,
she argues for a non-instrumental value of these ‘hard’ T] mechanisms, which are
needed in order to channel the negative emotions and resentment that permeate
DDS in a positive direction so that they may actually come to sustain a democratic
political culture.”> On this account, the issue of stability is therefore entirely framed
in terms of liberal democratic legitimacy.

Thus, the trade-off between stability, understood as the feasibility of the overall
transitional project, and justice, understood as a set of values or ideals,” is replaced
by a different moral concern, one which questions the overall desirability of the T]J
process. To be morally defensible, a normative account of T] ought to disclose an
understanding of justice, in defining the relations of members of a political commu-
nity, that is reflected by their capacity to endorse that view. However, the very idea
of ‘transition’ also matters from a moral point of view. It entails the fact that ‘a com-
munity has a normative aspiration transforming itself (...) but has not yet achieved
and is in fact not certain to achieve that aspiration’.>* Building on these premises,
we present a normative rationale for TJ, which incorporates the actual circum-
stances of DDS and considers their implications at both the domestic and inter-
national levels. This account advocates an understanding of justice which is
minimal in a different sense from what we called earlier ‘moral minimalism’.
Here, a minimal view of political morality which should inform TJ is meant to
guarantee not only that there is consistency between the special circumstances of
DDS and justice itself but also that this view is constrained by international
toleration.

The approach we advocate therefore argues that practical and normative aspects
are not just mutually supportive — as other accounts acknowledge - rather they

*8See, for instance, Leebaw 2008; Olsen et al. 2010. *See, for instance Barghava 2000.
**Mihai 2016, 29. *Ibid., 30. *Ibid., 31. >*Qlsen et al. 2010. **Murphy 2017, 36.
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should be thought of as two sides of the same coin. Building on a chiefly normative
idea of stability, we endorse the intrinsic value of certain fundamental interests
commonly associated with political liberal justice, namely the ability to meaning-
fully participate in the construction of the political reality and to be subject to
only those institutional arrangements that one could reasonably accept, while
allowing for the possibility that there could be a degree of societal variation in
the institutional arrangements best suited to realize those interests.

Two dimensions of normative stability

In this paper, we maintain that a normative theory of TJ should be able to acknow-
ledge the different scopes of the liberal democratic ideal of stability: domestic and
international. Rawls’ political framework is uniquely equipped to recognize such a
difference and takes seriously the normative implications that accompany it. It is
our contention that the kind of normative stability DDS should aim to and
which should guide the transition itself is one that enables these societies to become
members, on equal standing, of a just international society, without undermining
their internal capacity to define their own political and economic organization
which might not satisfy the account of justice required for liberal democracy to
obtain domestically.” This task compels us to rethink the suitability of Rawls’ the-
ory in the context of TJ.

Despite rare exceptions,”® no sustained attempt has been made to investigate TJ
in a Rawlsian perspective. There might be at least two reasons for disregarding
Rawls’ framework as appropriate for TJ. First, the very non-ideal circumstances
of DDS seem to present insurmountable obstacles for the degree of abstraction typ-
ical of Rawls’ theory. In other words, if we want to tackle actual political issues
occurring in DDS, we need another, context-sensitive, perspective from which to
evaluate the norms involved. Yet, Rawls himself recognizes the relevance of actual
circumstances for realizing even a general ideal of political justice.”” Furthermore,
he shows how certain ideal assumptions - that a well-ordered society is possible
and can be stable for the right reasons - are vital to the overall feasibility of a liberal
democratic project.”® Famously, in connection with the case of the Weimar
Republic, Rawls shows that its failure was largely due to the lack of faith in the
ideal project of liberal democracy, rather than to the absence of the practical (insti-
tutional) conditions for it.>

Second, there is the obvious reason that he never explicitly mentions T] matters
in his work. It is, however, important to stress that both Political Liberalism and The
Law of Peoples (hereafter, Peoples) contain elements that are pertinent to certain
important features of TJ; all of them related to the relationship between ideal
and non-ideal theory. When considering the limits of public reason, Rawls suggests
that both the struggle of abolitionists and the civil rights movement led by
M. L. King were necessary to establish the conditions for the transition of a
non-well-ordered society, such as the USA under segregation, to a reasonably

>Bernstein (2006, 288ff) suggests a similar view when she distinguishes between internal and external
perspectives on legitimacy. *°E.g. Moellendorf 2007; Gentile 2018a. >Rawls 1999, 12.
**Rawls 1996, liix. *Ibid., lix; see also Audard 2007, 194-5 and Gentile 2018a, 232.
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just political order.*® Furthermore, the non-ideal section of Peoples deals extensively
with ‘questions of transition’, ' as we shall see later.

It is our contention that Rawls” sophisticated conception of toleration might help
in considering the special case of DDS without imposing a particular view of pol-
itical morality on the transition process itself. The significance of Rawls’ contribu-
tion is especially useful as it pertains to the notion of normative stability. While
stability played an important role in A Theory of Justice, in later works it becomes
the central motivating philosophical problem.”” In his ‘political turn’, Rawls is
unsatisfied with that view of stability, which entailed a congruence between the
right and the good,®” as it conflicted with the important fact that liberal institutions
foster a plurality of reasonable worldviews. Now, the principle of liberal legitimacy
is the guarantee for the stability “for the right reasons’ under circumstances of per-
sistent disagreement about the good.®* This view introduces a further dimension
which transcends citizens’ internal motivation to endorse justice. In his words ‘sta-
bility involves two questions: the first is whether people who grow up under just
institutions (as the political conception defines them) acquire a normally sufficient
sense of justice so that they generally comply with those institutions. The second
question is whether in view of the general facts that characterize a democracy’s pub-
lic political culture, and in particular the fact of reasonable pluralism, the political
conception can be the focus of an overlapping consensus’.®> For political liberalism
both questions are important to guarantee the stability of the shared conception of
political authority. Although the first question is still focused on the moral psych-
ology behind citizens’ internalization of the principles of justice, the second entails
a new, intersubjective dimension of stability that was absent in the first formulation.
In a scenario in which we no longer assume that stability is based on congruence
and we recognize the fact of reasonable pluralism, the problem of assurance comes
into play and the aim of stability is that of reciprocally recognizing the equal role of
our fellow citizens in the construction of a shared moral political horizon.

This new idea of stability is central to Rawls’ analysis of justice in international
relations.®® In Peoples, he clarifies that the theory ‘is developed within political lib-
eralism and is an extension of a liberal conception of justice for a domestic regime
to a Society of Peoples’ (Rawls 1999, 9). Therefore, the ‘realistic utopia’ developed in
this book is meant to guarantee stability for the right reasons (Rawls 1999, 44ff) in
a context characterized by a form of pluralism even more pronounced than what we
find in a domestic case. Essential to this project however is that ‘well-ordered peo-
ples’ are able to support an extended view of toleration. One which entails the
mutual recognition of liberal peoples and nonliberal regimes, which he calls ‘decent
peoples’.®” For Rawls, both kinds of political system might be able to endorse ‘for
the right reasons’ the principles of justice that ought to govern the relations among

SORawls 1996, 250-1; see also Gentile 2018b. “Rawls 1999, 90. 2Rawls 1996, xv.
®Ibid., xvi; on this point see also Weithman 2016, 98ff and Reidy 2017, 368-9.
*Ibid., xxxix and xl. Ibid., 141. Reidy 2017, 363 and 378ff.

7A decent society is one in which basic human rights are endorsed and meets certain internal and exter-
nal conditions. Domestically, its legal system must contain a decent consultation hierarchy which guaran-
tees that the society’s shared end is fulfilled, see Rawls 1999, 71. Internationally, it must act in support of
international peace. A decent political regime of this sort, albeit not strictly liberal, should be respected
internationally.
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them. Such principles are based on generally recognized norms in International
Law, including self-determination, pacta sunt servanda, non-aggression and respect
for a conception of human rights to be broadly interpreted. Importantly, norms
which might be termed transitional, as they relate to issues which occur in non-
ideal circumstances, play a central role in guaranteeing the normative stability of
international toleration. Rawls believes that constituent peoples would also reason-
ably agree on those principles that are meant to preserve such a form of stability
and which include the norms of Just War and - what he calls - the ‘duty of
assistance’.”®

Therefore, stability shapes the form that justice should take both domestically
and internationally. It tells us that, domestically, the problem of justice is that of
committing citizens, who reasonably disagree on metaphysical grounds, to the
idea that their individual ends might be not only compatible with but even sup-
ported by a shared view of liberal democratic political morality. Furthermore, it
asks well-ordered peoples, either liberal or decent, in the international realm to rec-
ognize that, given the degree of political diversity,*” the terms that should specify
the social cooperation among them should be narrower than what full justice
requires in each domestic society.”” Importantly, the normative stability of inter-
national toleration requires that certain actions be taken in order to cope with
cases of non-compliance. Here, different principles reflect different kinds of non-
compliance. Rawls distinguishes between regimes which refuse to comply with
the law of peoples and, therefore, are aggressive towards other societies or violate
human rights internally — outlaw states’' - from those societies which are unable
to comply due to some ‘unfavourable’ historical, social, or economic conditions -
burdened societies.”” Thus, to secure the legitimacy of the international order,
the law of peoples has the twofold role of containing outlaw states and of support-
ing the transition of burdened societies to well-ordered regimes, either liberal or
decent. Still, steps must be taken from within these societies to be recognized as
members in good standing of the society of peoples.

Rawls’ political turn and its further elaboration in Peoples help us to distinguish
between two levels of analysis of justice. The international level, which derives nor-
mative authority from international law standards, is complemented by the domes-
tic level of well-orderedness. Rawls argues that we ought to recognize the moral

*Ibid., 39, 106-8.

%For Reidy (2021, 21) the problem of Peoples is to address the issue of reasonable pluralism ‘as exogen-
ous source of potential instability’ to liberal democracy.

7°It would be a mistake to believe that the limitations on the shared view of international justice depend
on the inclusion of decent peoples. On the contrary, Rawls believes that the degree of diversity among lib-
eral peoples would bring these regimes to endorse a limited list of principles of right conduct in the inter-
national realm, while they would refuse to commit to a more robust view of liberal justice (Reidy 2004, 303).
Thus, although the selected principles reflect what in the first-place free liberal peoples would choose,
Rawls believes the same principles could also be endorsed by other nonliberal, yet decent, peoples
(Mandle 2020, 376). 7IRawls 1999, 90ff

2Ibid., 4, 63 and 92, however, introduces a third case of partial compliance, which he calls ‘benevolent
absolutism’. As a political regime, benevolent absolutism does not fulfil both domestic and international
requirements necessary for international legitimacy. This is a case of a political system that satisfies the
external constraints for international legitimacy, such as respect for human rights and non-aggressiveness,
however it is internally unreasonable as a ‘decent’ mechanism of consultation is lacking.
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status of two kinds of well-ordered regimes.”” Yet, while the ideas of well-
orderedness and liberal legitimacy coincide domestically in the case of liberal
regimes, decent peoples are not internally legitimate in the same way liberal peoples
are.”* Starting from the very idea of decency, therefore, this account sheds light on a
new way of constructing the stability, legitimacy, and well-orderedness nexus.
Although Rawls’™ extension of principled toleration to decent peoples has been
strongly criticized in the literature,” recent work aimed at reconsidering his view
has clarified precisely this nexus.”®

Internationally, Rawls posits a baseline conception of legitimacy which is com-
patible with the recognition of the prima facie legitimacy, or in his words ‘well-
orderedness’, of certain decent cooperative systems that are either nonliberal or
nondemocratic (or both).”” Such a conception entails two conditions. First, the
regime in question must be based on some form of social cooperation regulated,
at least, by weak reciprocity.”® Second, its institutions must generate obligations
that have a ‘prima facie moral force’”® for its subjects. When these two are met
this fact matters from a normative viewpoint. Admittedly, Rawls never argues
that decent well-ordered peoples are internally stable for the right reasons.** We
may nonetheless concede that some form of normative stability is in place as
their ‘decent’ institutions are morally meaningful for those subject to them.®'
Therefore, internal well-orderedness along with their capacity to comply with the
international law standards is what shapes their distinctive moral status and secures
their role as bona fide members of the international society of peoples.®”

We believe that both levels, external legitimacy (internationally) and well-
orderedness (domestically), are important in the field of TJ as they provide a
context-sensitive understanding of transitional processes.*> This view undergirds
the weak universality®* necessary for addressing the international aspect of the tran-
sition, while allowing us to take seriously the particular social and political situation
of each society. For Rawls a variety of well-ordered societies, not necessarily liberal,
might well emerge internationally and they ought to be recognized as
co-participants in the society of people. Thus, a balance must be struck between

7For an illuminating discussion on the differences between well-ordered peoples and the nature of
decent peoples’ moral status see Reidy 2021, 22-24. "Ibid., 29.

7>Criticisms have been raised from both cosmopolitan (e.g. Tan 1998; Beitz 2000) and statist (e.g. Nagel
2005) perspectives.

7®See, especially, Bernstein 2006; Reidy 2007, 2017 and 2021 and Mandle 2020. In this paper, we depart
from these works to show that Rawls’ notion of international toleration and its implications for nonliberal
‘decent’ societies might provide an important contribution to the normative debate on TJ.

""Reidy 2007, 273.

78As Reidy (Ibid., 277) emphasizes internally decent peoples do not honour reciprocity ‘in justification’
but just what he calls ‘reciprocity in interests’ meaning the form of cooperative relationship emerging
‘between persons understood, (...), to stand before the body politic not as free equals but as always already

situated by group membership and obligations’. 7Reidy 2021, 24. Ibid., 29.
81See also Reidy (2017, 387), who argues that there is no ‘apriori reason’ for excluding that a form of
stability is in place. 82Reidy 2021, 30.

8Several readers emphasise that in Peoples Rawls expresses a ‘communitarian’ character (see Williams
2014, 333) or in Audard’s (2007, 254) words, a kind of social holism.
84Rawls (1999, 85-86) defines his own view as ‘universal in reach’.
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a commitment to international law standards and respect for the diversity of world
political cultures.

DDS as a threat to international stability: a special case of burdened
societies

Rawls’ realistic utopia suggests that the form of justice, which better fits the plural
character of the international realm, should be able to combine the dual aim of
feasibility and utopianism, each necessary to the other, to promote different
kinds of domestic well-orderedness compatible with a form of international
peace that is stable for the right reasons. We believe that features of a realistic utopia
should be taken seriously when considering TJ. Here, the idea of international sta-
bility should be seen as crucially dependent on a degree of autonomy with respect
to the political organization of given societies and introduces a different interpret-
ation of the so-called ‘democratic peace thesis’. This view does not necessarily entail
what Audard (2006, 71) calls a ‘holistic conception of peace’ as opposed to a more
ambitious moral aim of achieving international justice. As we understand Rawls’
project, the two things need not be at odds.*> What some critics of Rawls, especially
Audard, seem to deny is the very possibility that a society of peoples so designed
could be effectively regulated by full reciprocity.*® Our reading of Peoples, instead,
suggests that a lack of full reciprocity domestically (as is the case in decent societies)
does not preclude the possibility of this type of reciprocity among peoples and
therefore stability for the right reasons at the international level.

At the core of this account of democratic peace is an extended idea of toleration
such that decent nonliberal regimes must be considered as bona fide constituent
members of a peaceful international society.”” As we argued above, decent societies
are well-ordered to the extent required for justice to obtain internationally. Decent
regimes might not be governed by reasonable conceptions of constitutionalism.
Also, they might be regulated by associational or community-based forms of
representation, rather than the one-person-one-vote standard.®® Yet, as long as
these societies’ institutional architecture is grounded in a reasonable idea of the
good® and its laws and decisions have a force that is morally meaningful for
those subject to that (decent) institutional structure, we cannot exclude that a
form of reasonably stable attachment to it might emerge from within.”’

Coming back to the case of DDS, certain circumstances obstruct these societies’
transition to even decent regimes. From this perspective, DDS might be considered
as a special case of what Rawls calls burdened societies. Rawls believes that
societies troubled by adverse conditions are dangerous for the overall sustained
support of an international compact based on international law standards.”" The
unfortunate circumstances Rawls has in mind are historical, social, and economic

8 As Williams (2011, 164) suggests, this view not only sustains peace but also promotes international
justice. %Meaning that it is both ‘in interests’ and ‘in justification’, see Reidy 2007.
8See also Doyle 2006. 85Rawls 1999, 73. 1bid., 74.
“In our view, this is where the difference between a ‘decent consultation hierarchy’ and ‘benevolent
absolutism’ lies: the latter is dependent on the ruler for their continued stability and therefore envisages
a mere system of ‘coordination’ (Reidy 2021, 37), whereas decent societies’ stability is dependent on the
weak reciprocity produced by its laws and institutions (Ibid., 44). I Audard 2007, 244.
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in nature.”® At least, two of such circumstances matter in DDS, relating to specific
social and historical contingencies which endanger the possibility of these societies
becoming well-ordered. First, DDS face social and cultural conditions that might
seem to preclude the possibility of the development of decent institutions due to
the residual values (typically unreasonable) of the previous regime or state of affairs,
such as racist rules, ethnic or religious tensions, prejudices or, finally, authoritarian
political leanings. Second, these societies exhibit historical conditions, such as
structural economic injustice and the legacy of past gross abuses which deeply chal-
lenge the possibility for social cohesion required for even a decent scheme of social
cooperation. In these contexts, widespread feelings of resentment and distrust,
towards not only fellow citizens but also the institutions of government, might
manifest in a general lack of political will.

Famously, Rawls suggests that the international community of well-ordered soci-
eties should support the transition of burdened societies through the duty of assist-
ance.” The latter is to be understood not only in terms of economic support but
should be aimed at helping to build well-ordered institutions.” Notably, Rawls
argues that ‘what must be realised is that merely dispensing funds will not suffice
to rectify basic social and political injustices (though money is often essential)’.””
The duty of assistance must be aimed at helping burdened societies rebuild their
institutional structure so that they may ‘reasonably and rationally’®® manage their
affairs and eventually become members in good standing of the Society of
Peoples. Thus, the duty of assistance has a ‘cut-off point’ as far as it ceases to
exist when the burdened society in question has become well-ordered, either as a
liberal or a decent regime. Importantly, the duty of assistance must be carried
out without undermining a society’s own dominant culture.”” Human rights play
an integral role in the way the duty of assistance is understood, insofar as respect
for international law standards constitutes the threshold condition for people to
be considered externally legitimate.”®

However, Rawls warns that the aim of the transition is not fulfilled unless bur-
dened societies’ institutions reach at least a level of decency. As we suggested above,
this entails both internal and external requirements. Thus, the duty of well-ordered
societies to assist in achieving these goals needs to be supported by a genuine
internal effort, so that the newly emerged well-ordered institutions are effectively
endorsed by the population. The special social and historical circumstances of
DDS require that external incentives and internal efforts are combined to make
the transition at least conceivable. This is where we locate T] mechanisms and pol-
icies. As Murphy notes, in order to understand whether different T] means rightly
respond to the demands of justice emerging in DDS, we should first understand
‘what justice requires™ precisely in these societies. Given the special circumstances
of DDS, the form of disagreement, which characterizes individuals’ judgements
about the appropriateness of competing T] mechanisms, not only reflects a conflict
about their moral justification but entails different understandings of what is

92See also Fuller 2012, 372.

PRawls 1999, 118. Here Rawls defines it as a ‘principle of transition’.

**See also Williams 2014, 335. **Rawls 1999, 108-9. *Ibid., 111. 7 Ibid.
“Bernstein 2006, 288ff. %Murphy 2017, 6.
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morally meaningful for them. This paper suggests that a minimal political morality,
which is supported internationally, should guide the process of transition from such
non-ideal circumstances to an ideal of well-orderedness, without undermining
these societies” political autonomy.'*

The twofold aim of T] suggests a rationale for an approach which combines the
objectives of external legitimacy (internationally) and well-orderedness (domestic-
ally). The duty of assisting DDS might entail support in prosecuting high-ranking per-
petrators as well as in providing material and political support in developing other
domestic means aimed at reconciliation. The latter might range from TRCs, memorials,
forms of compensation for victims, to forms of reintegration of former oppressors.
However, they might well include more comprehensive, community-based forms of
restorative justice as well as mechanisms to redress socio-economic inequalities.
External support should not undermine, but rather reinforce, DDS’ ability to create a
ground for full self-determination. Therefore, domestic political efforts in dealing
with the past and in building weak reciprocity should prevail. The approach we propose
is characterized by a normative division of labour, so to speak, between international and
domestic political communities. Traditional T] mechanisms (trials and TRCs) which
reflect the international commitment to endorse basic human rights should be comple-
mented by other means, aimed at fostering weak reciprocity. These, instead, reflect a
commitment to the principle of self-determination.

A metric for real-world instances of normative uncertainty

The minimal conception of TJ, presented in this paper, suggests that the inter-
national community has a duty to assist DDS, understood as a special case of bur-
dened societies, in their transitions. Yet, this support should not undermine the
ability of these societies to deal with the past and to find autonomous ways to
organize their political and economic structure for the future.'”" As the fourth gen-
eration of TJ scholarship has highlighted, we should not condemn wholesale those
practices which do not fit the liberal paradigm, nor should we uncritically accept all
that is ‘local’ just because it is such.'” Also, it suggests that the standard debate on
TJ must be complimented by an account aimed at redressing those adverse socio-
economic conditions that affect transitional situations.'”> We believe that these
concerns are well captured by our minimal conception. This account, developed
in the spirit of political liberalism, is based on an idea of assistance which, albeit
quite extended,'** refuses forms of paternalism. In our view, liberal democracy itself
should not be the aim of TJ. Rather, T] practices and mechanisms should aim at
fostering the political autonomy of the DDS in question.

'%%See Mandle 2020, 377.

191 As Williams (2014, 336) has argued, the very idea of the duty of assistance is that the burdened society
in question should ‘be treated in the spirit of equality and reciprocity’. 192Gharp 2013, 162.

' 1bid.

1%4Although our proposal to understand the duty of assistance in the context of TJ is original, this reading -
entailing the most progressive approach to state-building compatible with Rawls’s anti-paternalism - is largely
supported in the literature. Williams (2011, 3), for example, holds that the duty of assistance is aimed at ensuring
that these societies ‘build up a minimal capability, which should qualify them for membership of the “Society of
Peoples™.
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This view is designed to provide a normative metric to determine when certain
measures are of such critical importance that they should take precedence even
when they oppose our expectations in terms of democratic transition. The first
step in normative evaluation should assess whether a given component of the TJ
process might contribute to the construction of institutions, which support weak
reciprocity. The second step should weigh the process against international law
standards. We believe that certain urgent human rights - rights to bodily security,
freedom from torture, etc. — necessary to attain even weak forms of reciprocity are
of absolute priority. As is the case in Rawls’ view, urgent human rights set the
immovable limits of international toleration. Therefore, those mechanisms that
address gross violations, such as courts and TRCs, should be granted for any cred-
ible normative theory of TJ. Yet, our metric comes into play to balance between the
domestic and international dimensions and to determine which aspect should be
given special consideration in particular situations. This includes the guarantee
of what might be called an ‘international social minimum’'®> needed for DDS to
overcome deep political and social injustices, which prevent them from becoming
full members of a just international society. Thus, as for the full scale of human
rights, these are to be taken into consideration in the normative assessment,
along with the first step, in a process of reflective equilibrium. It may very well
be the case that, given the particular historical and cultural circumstances of a
given local context, certain rights that are usually thought to be unquestionable
according to the liberal schedule of rights — freedom of conscience, for example
— might justifiably be relaxed.'*® Other issues which are often overlooked in TJ pro-
cesses — for example, socio-economic concerns — may instead take on heightened
importance.

In what follows, we sketch two brief examples of scenarios in which our metric
proves to be useful in providing the degree of context sensitivity required to
approach DDS while still offering a principled normative guidance. Of course, it
is beyond the scope of this paper to delve into these complex cases in a comprehen-
sive manner. We intend this section only as a small window into how our theory
might help in real-world instances of normative uncertainty.

Traditional reintegration of female soldiers in Sierra Leone

Let’s consider the example of ‘traditional reintegration’ of former combatants into
their prerecruitment communities in Sierra Leone.'”” These processes, which are
often orchestrated by INGOs, involve the consultation of community elders and
forms of religious ritual of cleansing. Traditional reintegration is generally
perpetrator-oriented, as former combatants, both male and female, absolve them-
selves by taking responsibility for their actions.'”® Yet, the line between perpetrator
and victim is blurred in the case of female soldiers.'”” Women and girls assume
many roles, from active combatants, cooks, caregivers, and nurses to forced

10577, -
Ibid., 56.
1%Notably, Rawls (1999, 65 and n. 2) suggests that only a ‘sufficient measure of freedom of conscience’
should be met internationally, consistently with the hypothesis of including nonliberal decent societies as
equals in the Society of Peoples. 197park 2010, 108. 1% 1bid, 1%Denov 2010.
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‘wives’ and sexual slaves."'” In the later cases, they experience ‘unique forms of
rejection and stigma’ upon returning home."'" Thus, the traditional reintegration
often takes on an entirely different meaning in the case of female combatants
and is seen as ‘cleansing’ them from the sexual violence.'"

While such a community-based mechanism for reintegration can be seen as an
integral part of the TJ process in Sierra Leone,'"” it is easy to see why the practice,
when applied to women and girls, leads to a feeling of uneasiness. There is certainly
an open question as to whether the practice reinforces gender inequalities, for
example by legitimizing the notion that rape victims are “unclean™ or validating
the stigma attached to victims who do not participate in the ritual."'* Yet, there
is evidence to suggest that these practices are seen by those directly involved to
bring about reconciliation between women and their communities.''”

The elements of this practice which go against predominant Western concep-
tions of equality and democracy - the disputable treatment of women and the
use of extra-legal and religious elements — do not immediately hinder the accept-
ability of traditional reintegration from the perspective of our minimal conception.
Ideally, a comprehensive study of traditional reintegration of women and girls in
Sierra Leone, including first-hand testimony from them, would help to determine
the full extent to which these practices contribute to fostering the form of weak reci-
procity we advocate in this paper.

Socio-economic harms and TJ: the case of East Timor

Let’s now consider the case of East Timor, where the Commission for Reception,
Truth and Reconciliation (CAVR) has been one of the few to consider socio-economic
aspects as an integral part of its mandate. The commission’s report included a detailed
accounting of deaths due to hunger and illness, and a chapter on forced displacement
and famine."'® It listed other violations of socio-economic rights including the degrad-
ation of the education system and the coffee-market-related harms. The CAVR’s
report serves as an important model for how the conception of TJ can be practically
expanded.'” This case is important to demonstrate that the inclusion of socio-
economic issues in the context of T] involves widening it even further to include the
roles and responsibilities of international actors as well. As documented in the report,
the country’s once profitable coffee industry was a significant factor in Indonesia’s ini-
tial occupation, as well as a continued means to inflict systematic harm on the
Timorese population through market manipulation and systematic environmental
degradation."'® In considering the central role of the coffee industry in motivating
and prolonging the occupation and genocide, we are also forced to address the central
role of the international community, including liberal democracies such as the USA
and Australia, in supporting the occupation.

Socio-economic concerns are usually taken as a background issue in TJ. Yet,
often social injustices and economic oppression cannot be easily disentangled
from other forms of civil and political violence occurring in DDS. Also, these issues
are deeply entrenched with the role and the greedy interests of foreign actors. This

"OFisher 2013,169.  ''Ibid., 166.  '“Park 2010, 110.  'Ibid.  "Ibid, 111.  '“lbid.
"'®The CAVR’s final report can be found at: https:/reliefweb.int/report/timor-leste/chega-report-
commission-reception-truth-and-reconciliation-timor-leste. """Nagy 2008. "81bid. 185.
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is perhaps the case in which our metric most explicitly offers normative guidance.
In cases where calls to include redistribution or even radical economic reforms
come from within DDS, our metric suggests that we ought to take seriously
these claims while allowing for the greatest degree of autonomy for these societies
in the determination of their economic affairs. Here, it is necessary to mediate
between a narrow, strictly humanitarian account of T] and another broad, overly
demanding view of TJ, as the one grounded in democracy as both its aim and met-
ric. Our minimal conception combines the priority of making the institutions of
DDS able to affirm basic human rights while setting an international social min-
imum threshold in terms of socio-economic justice for these regimes to become
well-ordered. Yet, it does not prescribe one single route to the form of development
which ensures the transition.

In cases like that of East Timor, our minimal approach points to the duty of the inter-
national community to assist the Timorese people in their justice-seeking efforts by
employing a broader notion of the violence that occurred there. A good starting
point for this would be a deeper look into the CAVR’s report and an investigation
into the losses to the country’s coffee sector. Given the findings, recommendations
for reparations could be made, not only on behalf of Indonesia but other countries
that played less direct roles in supporting the violence. This suggestion is entirely moti-
vated by the aim of supporting the normative stability of the international order and,
thus, can be framed in terms of the duty of assistance. The duty of assistance is universal
in the sense that it applies to all countries equally to the extent that they are in the pos-
ition to carry it out, regardless of any responsibility they might (directly or indirectly)
have in creating the adverse circumstances of the burdened society. The motivating idea
behind the duty of assistance is to create the institutional conditions in which the most
broadly shared conception of justice may obtain. This in no way precludes the other
types of relational duties that those responsible for burdening a society may have. We
can very well imagine that part of the institutional support put in place by the duty
of assistance could go to establishing tribunals to investigate the roles and responsibil-
ities of international actors, such as the one demanded by the Timorese people.'"”

Concluding remarks

This paper has proposed a minimal conception of T] grounded in Rawls’ idea of
stability for the right reasons, which is able to capture the discontinuity between
domestic and international justice. This understanding of T] allows us to frame
the problem of stability emerging in DDS entirely in normative terms. This
approach does not require us to resign to consequentialism or pure pragmatism
when considering the stability of transitioning societies, nor to abandon the prin-
ciples of liberal democracy all together. Rather, it provides a normative account for
the non-ideal circumstances of our world and hopefully a foundation on which the
political self-determination of individuals and peoples can flourish.

"""The same point could be made more generally with reference to those responsible for the past colonial
exploitation of the DDS in question. Although the duty of assistance is not theorised as depending on a
form of historical injustice (as colonialism certainly is), it should be carried out by avoiding any form of
paternalism and by treating DDS with reciprocity. The lack of both features did of course characterize
the colonial past.
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