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Abstract The law of the sea has long been a rich source of examples of the
interplay, and occasional entanglement, of treaty and custom. This article
discusses whether claims to close off the waters of ‘offshore archipelagos’
by non-archipelagic States are consistent with international law against the
background of this perennial issue. Analysis of the 1982 Law of the Sea
Convention (LOSC) demonstrates quite clearly that there is no basis for
such claims. ‘Going beyond the LOSC’ the article examines whether the
matter remains subject to customary international law; whether
subsequent practice may have established the agreement of the parties
that the relevant provisions of the LOSC are to be interpreted as
allowing their invocation by non-archipelagic States with offshore
archipelagos; and whether there is ‘supervening custom’ that may have
emerged since the adoption of the LOSC and that permits such claims by
non-archipelagic States. Identifying and critically assessing the current
state of international law on these fundamental questions of the
relationship between treaty and custom, it is concluded that there is no
basis for arguing that non-archipelagic States are able to claim any sort
of special status for ‘offshore archipelagos’.

Keywords: law of the sea, offshore archipelagos, customary international law, treaty
interpretation, treaties and subsequent practice, treaties and supervening custom.

I. INTRODUCTION

The United Nations (UN) Convention on the Law of the Sea (LOSC), adopted in
1982,! was the first international instrument to define the term ‘archipelagos’
and to introduce the concept of the ‘archipelagic State’ in international law.?
In its Part IV, the Convention establishes a special regime for so-called
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! United Nations Convention on the Law of the Sea (adopted 10 December 1982, entered into
force 16 November 1994) 1833 UNTS 3 (LOSC or ‘the Convention”).

2 See generally CF Amerasinghe, ‘The Problems of Archipelagoes in International Law’ (1974)
23 ICLQ 539; M Munavvar, Ocean States: Archipelagic Regimes in the Law of the Sea (Martinus
Nijhoff 1995); T Davenport, ‘The Archipelagic Regime’ in DR Rothwell et al (eds), The Oxford
Handbook of the Law of the Sea (OUP 2015) 134-58.
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‘archipelagic States’ and allows such States to enlarge significantly the maritime
zones they are entitled to by drawing straight ‘archipelagic’ baselines around the
outer edges of the outer islands comprising them, claiming the waters landward
of those archipelagic baselines as ‘archipelagic waters’ subject to their
sovereignty (albeit with some limitations), and measuring further maritime
zones seaward of the archipelagic baselines rather than seaward of the normal
(or even straight, if allowed) baselines around the relevant islands.

The implications of such a regulation in the LOSC are evidently far reaching
both for the States that can invoke it and for other States, whether neighbours or
maritime powers. Large areas of sea can be ‘closed off” by the archipelagic State
and be subjected to its sovereignty. It is no doubt for this reason that the
Convention adopts a definition of archipelagic State that immediately limits
the number of States that can take advantage of the far-reaching regime of
Part I'V: such archipelagic States must be wholly constituted by one or more
archipelagos, defined in turn as

a group of islands, including parts of islands, interconnecting waters and other
natural features which are so closely interrelated that such islands, waters and
other natural features form an intrinsic geographical, economic and political
entity, or which historically have been regarded as such.?

In that, the LOSC establishes a ‘juridical’ archipelagic State, which is not in line
with the potential geographical or geomorphological content of the
homonymous term beyond the law—much like it does with other terms, such
as ‘bay’,* for example, or ‘continental shelf”.5 In particular, it clearly precludes
any State with continental territory from claiming the status of, and thus the
rights that accrue to, an archipelagic State.

All this should be rather straightforward; and yet there have been claims by
States that do not fall within the definition of archipelagic State under the LOSC
to apply rules similar to those applicable to archipelagic States in order to close
off the waters around so-called ‘offshore’, ‘mid-ocean’ or ‘outlying’
archipelagos® over which these States have sovereignty (‘offshore
archipelagos’). Such claims have been the subject of protest, and recently a
number of States have set forth their general understanding of the
Convention as precluding such claims.”

The purpose of this article is to discuss whether such claims to close off the
waters of offshore archipelagos by non-archipelagic States are consistent with
international law. In order to do this, it revisits the general issue of the

3 LOSC (n 1) art 46, which also provides that archipelagic States constituted wholly by one or
more archipelagos may include other islands; see further Section III below.

4 See GS Westerman, The Juridical Bay (OUP 1987).

> See the definition of the continental shelf in LOSC (n 1) art 76. See generally TL McDorman,
‘The Continental Shelf” in Rothwell et al (n 2) 181-202.

© This article uses the plural ‘archipelagos’ rather than ‘archipelagoes’, though this is simply a
matter of preference. 7 See Section V and n 94 below.
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relationship (and potential entanglement) between treaty and custom: if the
LOSC already regulates who is and who is not an archipelagic State (and
thus enjoys or does not enjoy the rights that accrue to such a State), is it
possible to argue that non-archipelagic States might have similar rights with
respect to offshore archipelagos under their sovereignty? And, if so, would
that be on the basis of customary law? How would such customary law relate
to the treaty? Or would such a claim be on the basis of practice that has somehow
led to agreement as to a particular interpretation of the LOSC (which might even
be contra legem)? Or would a claim be, even, on the basis of practice that has led
to a modification of the LOSC?

The discussion is pursued in the following steps: First, it considers the terms
‘archipelagos’ and ‘archipelagic State’ in international law, and traces their
development and status pre-LOSC (Section II). Next, it focuses on the
regulation of archipelagic States, and their rights and obligations, in the LOSC,
against the background of the travaux preparatoires—ie the discussion in the
Third UN Conference on the Law of the Sea (UNCLOS)?® (Section III). It is
argued that the outcome of this analysis demonstrates quite clearly that there is
no basis for claiming rights accruing to an archipelagic State for non-
archipelagic States that have sovereignty over one or more offshore archipelagos.

This sets the stage for a discussion of possible arguments for ‘going beyond
the LOSC’ and seeking to make an argument on the basis of customary
international law, or, more timidly, subsequent treaty practice. Hence,
Section IV addresses the relationship between treaty and custom and the
argument that the question at hand is actually not regulated by the LOSC and
remains subject to customary international law. Section V seeks to determine
whether there is an argument that subsequent practice under the LOSC may
have established the agreement of the parties that its relevant provisions are
to be interpreted as allowing their invocation by non-archipelagic States with
offshore archipelagos. Finally, Section VI considers a potential argument
regarding ‘supervening custom’, ie customary law that may have emerged
since the adoption of the LOSC and that permits such claims by non-
archipelagic States. Section VII concludes.

II. DEVELOPMENT OF TERMS AND STATUS PRE-UN CONVENTION ON THE LAW OF THE SEA

An archipelago is, according to the Oxford English Dictionary, originally a term
used for the Aegean Sea, dotted as it is with many islands, and ‘hence, any sea or
sheet of water in which there are numerous islands; and transferred a group of
islands’.? Tts etymology, though somewhat complicated in terms of history,

8 Hereinafter: UNCLOS 1II. The First and Second UN Conferences on the Law of the Sea are
referred to as UNCLOS I and UNCLOS 1, respectively.

° “Archipelago’ in Oxford English Dictionary (23 December 2021) <https:/www.oed.com/
view/Entry/10387> (first emphasis added, second emphasis in the original).
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simply comes from the Greek words archi- (meaning ‘chief” or ‘principal’) and
pelagos (meaning ‘sea’).!® Based on this generic definition of the term, any
more or less circumscribed sea with numerous islands, or for that matter any
group of islands in some sort of proximity or otherwise close connection to
one another, could be characterised as an ‘archipelago’. Accordingly, any
State that possesses such an archipelago (or even more than one archipelago)
could be characterised as an archipelagic State. However, as already noted
above, the legal meaning of a term—especially in the law of the sea—is
often (and sometimes far) removed from its meaning in ordinary speech or in
other disciplines.

The issue of archipelagos and their legal regulation emerged early on!! in
discussions relating to the codification of the law of the sea.!? However,
neither the 1930 Hague Codification Conference nor the International Law
Commission (ILC) in 1956,'3 nor UNCLOS T and UNCLOS II in 1958 and
1960, respectively, were able to overcome the difficulties involved in the
‘group of islands’ issue. This was despite discussions gaining new
momentum in 1951 through the International Court of Justice (ICJ) decision
in the Fisheries Case.'* Until then the principal focus of States and in the
academic literature was on the extent and delimitation of territorial waters
where the coastal State possessed scattered or complex geographical features
including fringing islands constituting a coastal archipelago.!> The 1951
Fisheries Case sparked some debate about whether its principles could be

10" ibid.

"' That there was the need for a special legal regime for ‘groups ofislands’ was acknowledged in
the work of several, private, international bodies in the early twentieth century, including the
International Law Association (ILA) (1924 and 1926), the American Law Institute (1925) and
the Institut de Droit International (1927 and 1928), though without reaching agreement on the
requirements for a group of islands to constitute an archipelagic ‘unit’: see ILA Committee on
Baselines under the International Law of the Sea, ‘Baselines under the International Law of the
Sea’ (Washington Conference Report, 2014) (‘ILA 2014 Baselines Report’) para 65 <https:/cil.
nus.edu.sg/wp-content/uploads/2015/10/baselines_under_international_law_of_the_sea_report.
pdf>, relying on DP O’Connell, ‘Mid-Ocean Archipelagos in International Law’ (1971) 45 BYIL 1,
5-7); see also UNCLOS I, ‘Certain Legal Aspects Concerning the Delimitation of Territorial Waters
of Archipelagos, by Jens Evensen’ (29 November 1957) UN Doc A/CONF.13/18 (‘Evensen
Report’).

12 Qee, generally, T Markus, ‘Article 46’ in A Proelss (ed), United Nations Convention on the
Law of the Sea: A Commentary (C.H. Beck/Hart/Nomos 2017) 338-47; Munavvar (n 2);
Amerasinghe (n 2); Davenport (n 2); ILA 2014 Baselines Report ibid, Pt III, paras 65-87.

13" Although JPA Frangois had included a draft article on ‘groups of islands’ in his Territorial Sea
report (1953), this was extensively debated in the ILC and no agreement reached. The final draft
submitted in 1956 provided only for isolated islands (Article 10) and a straight baselines regime
for coastal archipelagos (Article 5). Cf ILC, “Third Report on the Regime of the Territorial Sea,
by J.P.A. Frangois, Special Rapporteur’ (4 February 1954) UN Doc A/CN.4/77; ILC, ‘Report of
the International Law Commission covering the work of its seventh session, 2 May—8 July 1955’
(1955) UN Doc A/2934, 37; ILC, ‘Articles concerning the Law of the Sea with Commentaries’
(1956) UN Doc A/3159 (‘Draft Articles’).

4 Fisheries Case (United Kingdom v Norway) (Judgment) [1951] ICJ Rep 116.

15 Markus (n 12) 338, mn 9.
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applied to independent mid-ocean archipelagic States or dependent non-coastal
archipelagos of continental States.!'®

While the physical characteristics of archipelagos vary widely, and clearly
posed challenges for legal regulation of the issue pre-UNCLOS III, three
broad geographic categories are commonly identified in the literature. One is
this concept of coastal archipelagos, which consist of a group of islands that
are ‘situated so close to a mainland that they may reasonably be considered
part and parcel thereof, forming more or less an outer coastline’.!” Such
continental land masses with fringing islands are catered for with the drawing
of straight baselines first recognised in the 1951 Fisheries Case'® and reflected
in Article 4 of the 1958 Geneva Convention on the Territorial Sea and
Contiguous Zone and in Article 7 of the LOSC.!° Even prior to UNCLOS
111, ‘there appeared to be a consistent body of practice which treated coastal
archipelagos as a unit forming an outer coastline [ie a baseline] from which
to measure the territorial sea’.?°

A second category is mid-ocean or outlying archipelagos which are ‘groups
ofislands situated out in the ocean at such a distance from the coasts of firm land
as to be considered as an independent whole rather than forming part or outer
coastline of the mainland’.?! These may comprise archipelagos forming the
whole territory of States, such as the Maldives, Fiji, Indonesia and the
Philippines. In contrast with coastal archipelagos, early State practice
revealed a ‘profusion of different views and approaches with regard to the
delimitation of the territorial waters of outlying archipelagos’.??> In the
preparatory work undertaken by the ILC (1949-1956) for UNCLOS I in
1958, Special Rapporteur Frangois had introduced the concept of ‘groups of
islands’ or archipelagic status in his 1953 Report.>> However, the widely
varying physical characteristics of archipelagos was one of several reasons
cited by the ILC for the omission from its 1956 Draft Articles of any
provision on ‘groups of islands’, acknowledging like The Hague Conference

16" Amerasinghe (n 2) 556-75; Evensen Report (n 11) 293-4; see also HW Jayewardene, The
Regime of Islands in International Law (Nijhoff 1990) 120-3.

17 Evensen Report (n 11) 290, citing the examples of the Norwegian Skjergaard and the coasts
of Finland, Greenland, Iceland, Sweden, (then) Yugoslavia, and certain stretches of the coasts of
Alaska and Canada.

'8 The ICJ held that Norway’s system of drawing straight baselines along the outer points of the
Norwegian coastal archipelago (ie the Skjergaard) was ‘not contrary to international law’: Fisheries
Case (n 14) 143.

19" Convention on the Territorial Sea and the Contiguous Zone (adopted 29 April 1958, entered
into force 10 September 1964) 516 UNTS 205 (‘1958 Convention’); see also ILC, Draft Articles (n
13) art 5.

20 Davenport (n 2) 138; see further Evensen Report (n 11) 296-7. On the ‘uses and abuses’ of
Article 7 straight baselines ‘simulating an archipelago’ see further text at n 65 below.

21 Evensen Report (n 11) 290. 22 ibid 297.

2 ILC, ‘Second Report on the Regime of the Territorial Sea, by Mr J.P.A. Frangois, Special
Rapporteur’ (19 February 1953) UN Doc A/CN.4/61, 69-70.
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before it an inability to surmount the difficulties involved.?* Nor was the issue
resolved at UNCLOS I in 1958, with mid-ocean archipelagos a ‘conspicuous
gap’ in the resulting 1958 Conventions,>> one which remained after the
(inconclusive) UNCLOS II in 1960.%¢

A third category are dependent archipelagos belonging to continental States,
such as the Faeroe Islands (Denmark), the Galapagos Islands (Ecuador) and the
Andaman and Nicobar Islands (India).?” States, such as the archetypal
archipelagic example of Greece, which combine continental territories with
significant island formations offshore, were also interested in achieving some
special status or beneficial regulation at UNCLOS III, but, as it shall be seen
below, were unsuccessful in that endeavour.

Before UNCLOS 1II then, while the concept of the coastal archipelagos was
well established (even if uncertainties would persist over the drawing of straight
baselines), no customary international law on ‘offshore’ archipelagos appears to
have emerged.?® Given the unsuccessful attempts at UNCLOS I and II to
introduce the concept of a ‘group of islands’ or ‘archipelagic State’ into the
treaty text—at a time when ‘most archipelagos belonged to colonial maritime
powers which were mostly interested in the freedom of navigation on the high
seas’—there was then a concerted campaign by Indonesia and the Philippines in
particular to ensure that UNCLOS III resulted in recognition of archipelagic
status for newly independent archipelagic States.?”

III. UNCLOS III AND THE ARCHIPELAGIC STATE REGIME OF THE LOSC

The UN Convention on the Law of the Sea is the archetypal ‘package deal’.3?
The negotiations in UNCLOS III demonstrated beyond any doubt that only such
an approach would be capable of yielding a coherent instrument that would not

24 ILC, Draft Articles (n 13) art 10 (Commentary) 270. Disagreement on the ‘breadth of the
territorial sea’ and a ‘lack of technical information on the subject’ were also cited as factors
preventing the ILC from stating an opinion on the matter: ibid. In relation to the ‘omission’ of
mid-ocean archipelagos in the work of the 1930 Hague Codification Conference, see Munavvar
(n2) 73-4; O’Connell (n 11) 8. %5 Davenport (n 2) 141; see also O’Connell (n 11) 20-1.

26 O0’Connell ibid 21-2; Markus (n 12) 342, mn 16. For more on the ‘failure of the two
Conferences to accept or even seriously consider the archipelago concept’, see RP Anand, Origin
and Development of the Law of the Sea (Martinus Nijhoff 1983) 202.

27 See generally S Kopela, Dependent Archipelagos in the Law of the Sea (Martinus Nijhoff
2013). 28 For assessment on the eve of UNCLOS 111, see O’Connell (n 11).

2% Kopela (n 27) 23—7. Prior to UNCLOS III, the Philippines and Indonesia were the only
archipelagic States (in the sense of the current definition of Article 46(a) and (b) of the LOSC)
which had introduced a form of unitisation of their groups of islands: see Markus (n 12) 342-3,
mn 17-18. Indeed, it was only with these States’ independence in 1945 and 1946, respectively,
that significant State practice in the area began to emerge: ILA 2014 Baselines Report (n 11) para 65.

30 Qee further discussion in Section IV.2 below and, generally, see T Koh, ‘A Constitution for
the Oceans’ in T Koh, Building a New Legal Order for the Oceans (NUS Press 2020); J Harrison,
The Making of the Law of the Sea: A Study in the Development of International Law (CUP 2011)
44-6; H Caminos and MR Molitor, ‘Progressive Development of International Law and the Package
Deal’ (1985) 79(4) AJIL 871; and, for a colourful flavour of the negotiations, C Sanger, Ordering the
Oceans: The Making of the Law of the Sea (Zed Books 1988), W Wertenbaker, ‘The Law of the
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unravel post-adoption. This is because of the different groups of States, with
different interests, pursuing different objectives in the different areas of
regulation covered by such an expansive instrument, which proposes to
regulate (at least at overview level) almost every aspect of the sea and its uses.

The negotiation of a regime for ‘archipelagic’ States was no different.3! The
Philippines and Indonesia? unsurprisingly took the lead in trying to introduce
relevant regulation that would benefit them and other States in a similar
position.33 States like Greece and others who combined continental territories
with significant island formations offshore were also interested in achieving
some special status or beneficial regulation. Also, maritime powers had all
sorts of reasons to be worried about such regulation, which would have the
effect of subjecting potentially large expanses of the seas to the sovereignty
or jurisdiction of whoever was to be characterised as an archipelagic State.
Indeed, as noted above, it was differences of view over the status of the
waters within ‘groups of islands’ which had been a reason for their deletion
from the ILC’s 1956 draft and omission from the 1958 treaty texts.

A crucial threshold issue was thus eligibility to claim archipelagic status and
what this might entail, mindful of the geographical variety among archipelagos,
including the distinction between continental and mid-ocean archipelagos, and
the potential for vastly increased claims restricting navigational freedoms.
During the 1973 sessions of the Seabed Committee preparing for UNCLOS
111, Fiji, Indonesia, Mauritius and the Philippines introduced principles which
might govern an archipelagic regime.?* Following acceptance by a major
maritime power—the United Kingdom—of the archipelagic State concept
‘subject to objective criteria regarding the identification of archipelagic

Sea—1I" The New Yorker (New York, 1 August 1983) and W Wertenbaker, ‘The Law of the Sea—II’
The New Yorker (New York, 8 August 1983).

31 For further discussion of these countervailing interests, see discussion by the first president of
UNCLOS III: Amerasinghe (n 2).

32 For background, see JG Butcher, ‘Becoming an Archipelagic State: The Juanda Declaration
of 1957 and the “Struggle” to Gain International Recognition of the Archipelagic Principle’ in
R Cribb and M Ford (eds), Indonesia Beyond the Water’s Edge: Managing an Archipelagic State
(Institute of Southeast Asian Studies 2009) 28-48; see also discussion in Davenport (n 2) 141-2;
ILA 2014 Baselines Report (n 11) paras 65-67.

33 Preparations for UNCLOS III included archipelagos in the list of ‘Subjects and Issues’ for the
Seabed Committee: UN, ‘Report of the Committee on the Peaceful Uses of the Seabed and Ocean
Floor Beyond the Limits of National Jurisdiction, Vol I’ (1973) UN Doc A/9021(Vol.]) 55, paras
79-82.

3 Following meetings amongst themselves in New York, Geneva and Manila, and then work in
wider regional groups such as the Asian/African Legal Consultative Committee in 1971 and 1972,
these States submitted three archipelagic principles to subcommittee II of the Seabed Committee
(‘Archipelagic principles as proposed by the delegations of Fiji, Indonesia, Mauritius and the
Philippines’ (March 1973) UN Doc A/AC.138/SC.II/L.15). Proposals containing the three
principles were then submitted at the Geneva session of the Committee in the summer of 1973
(‘Fiji, Indonesia, Mauritius and the Philippines: draft article on archipelagos’ (1973) UN Doc A/
AC.138/SC.II/L.48). See further D Andrew, ‘Archipelagos and the Law of the Sea: Island Straits
States or Island-Studded Sea Space?’ (1978) 2(1) MarPoly 46, 53—4.
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States, and safeguards with respect to navigational freedoms’,> these principles
resulted in ‘Draft Articles on Archipelagos’ being prepared that formed the
basis for formal proposals eventually put to UNCLOS III in 1974.3¢ A
breakthrough in UNCLOS negotiations then occurred with Bahamas’
introduction in 1975 of ‘18 Principles for Inclusion in Archipelagic
Articles’.3” The hopes of Greece and others were dashed by 1976 when
negotiations narrowed on the concept of the mid-ocean archipelago alone,
and not those archipelagos associated with a continental State, in what would
become Part IV of the final convention text.38

The archipelagic regime finally adopted is thus characteristic of the
Convention as a whole, including its ‘package deal’ nature: there are some
significantly beneficial provisions for archipelagic States, balanced out with
some serious concessions in favour of freedom of navigation, which was the
primary concern of maritime powers. And so, the matter of offshore
archipelagos was resolved by the Convention: there are certain requirements
for States to benefit from what is quite clearly a new and special ‘archipelagic
State’ status, and States with continental territory and one or more offshore
archipelagos cannot do so. Today, 22 States claim3® archipelagic status,*°

35 ILA 2014 Baselines Report (n 11) para 69. The concerns of maritime States to protect
unimpeded passage are evident in a draft article introduced by the United Kingdom at the same
session of the Seabed Committee (‘Draft article on the rights and duties of archipelagic States’
(1973) UN Doc A/AC.138/SC.II/L.44). See further Andrew (n 34); Anand (n 26) 202-3.

36 See UNCLOS 111, “Fiji, Indonesia, Mauritius and Philippines: Draft articles relating to
archipelagic States’ (9 August 1974) UN Doc A/CONF.62/C.2/L.49, 226-7.

37 MH Nordquist, SN Nandan and S Rosenne (eds), United Nations Convention on the Law of
the Sea: A Commentary, vol 11 (Brill 1993) 405-6. 38 Markus (n 12) 3467, mn 26.

39 Express proclamation is required: Maritime Delimitation and Territorial Questions Between
Qatar and Bahrain (Qatar v Bahrain) (Merits) [2001] ICJ Rep 40, 96—7, paras 180—183. Although it
did not have to decide the issue of Bahrain’s argued de facto archipelagic status, the Court observed
that ‘[i]n such a situation, the method of straight baselines is applicable only if the State has declared
itself to be an archipelagic State under Part IV’: 103, para 214. This link is also evident in the
observations of the arbitral tribunal constituted under Annex VII to the LOSC in South China
Sea where, in considering statements made by China that could be interpreted as suggesting the
enclosure of the Spratly Islands by a system of archipelagic baselines, it noted that these are
‘strictly controlled by the Convention’ and that their use is limited to archipelagic States which,
as defined in the LOSC, China did not constitute: South China Sea Arbitration (Philippines v
China) (Award) (Permanent Court of Arbitration, Case No 2013-19, 12 July 2016) 236, para 573.

0 Antigua and Barbuda, Bahamas, Cape Verde, Comoros, Dominican Republic, Fiji, Grenada,
Indonesia, Jamaica, Kiribati, Maldives, Marshall Islands, Mauritius, Papua New Guinea,
Philippines, Saint Vincent and Grenadines, Sao Tome and Principe, Seychelles, Solomon Islands,
Trinidad and Tobago, Tuvalu and Vanuatu: see K Baumgart and B Melchior, ‘The Practice of
Archipelagic States: A Study of Studies’ (2015) 46 OceanDev&IntlL 60-80 (analysing the US
Department of State’s Limits in the Seas series). With respect to the Dominican Republic, see
United Kingdom of Great Britain and Northern Ireland and the United States of America, ‘Text
of a Joint Demarche Undertaken by the United Kingdom of Great Britain and Northern Ireland,
and the United States of America in Relation to the Law of the Dominican Republic Number 66-
07 of 22 May 2007, done on 18 March 2007’ in Division for Ocean Affairs and the Law of the Sea
(DOALOS), Law of the Sea Bulletin No. 66 (UN 2008) 98, asserting that the Dominican Republic
does not fulfil the definition of archipelago in the LOSC.
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with an estimated 35 States entitled to do so consistently with the Convention.*!

The first and most important limitation of the archipelagic State regime
comes in the definition of an archipelagic State. According to Article 46(a) of
the Convention, ‘““archipelagic State” means a State constituted wholly by one
or more archipelagos and may include other islands’.*? Article 46(b) defines an
archipelago as:

a group of islands, including parts of islands, interconnecting waters and other
natural features which are so closely interrelated that such islands, waters and
other natural features form an intrinsic geographical, economic and political
entity, or which historically have been regarded as such.

Though the legal definition of archipelago provided is quite close to the
‘ordinary’, for lack of a better term, meaning of the term discussed in Section
IT above, the legal concept of the ‘archipelagic State’ immediately excludes any
State with continental as well as insular territory. It does this by requiring that
the archipelagic State be ‘wholly constituted’ by one or more archipelagos as
defined in the Convention, along with, possibly, other islands. The effect of
this definition is clear: any State with continental territory cannot be
considered an archipelagic State and thus benefit from the special regime
established in the Convention, irrespective of how many archipelagos it may
actually have in addition to its continental territory.*> Even the archetypical
archipelagic State, the one whose archipelago provided the term itself
(Greece), is not actually an archipelagic State under the LOSC and cannot
benefit from the relevant special regime.**

This may be the starkest, but it is not the only limitation when it comes to
invoking the beneficial regulation of Part IV of the LOSC. According to
Article 47, being ‘archipelagic’ entitles a State to draw ‘straight archipelagic
baselines’ joining the outermost points of the outermost islands and drying
reefs of the (or: each) archipelago.*> In the same breath, however, the
provision requires that ‘within such baselines are included the main islands
and an area in which the ratio of the area of the water to the area of the land,
including atolls, is between 1 to 1 and 9 to 1°.4¢ Paragraph 2 of Article 47
compounds the situation by limiting the length of straight archipelagic

*!' See analysis by JRV Prescott, ‘Straight and Archipelagic Baselines’ in GH Blake (ed),
Maritime Boundaries and Ocean Resources (Routledge 1987) 46; see further ILA Committee on
Baselines under the International Law of the Sea, Baselines under the International Law of the
Sea (Final Report, 2018) (‘ILA 2018 Baselines Report’) 65, 114-20, and Appendix 3 (Table of
Archipelagic States). 42 Emphasis added.

43 See also Markus (n 12) 336, mn 5; Davenport (n 2) 143—4; Kopela (n 27) 30.

44 For further examples of non-unit non-State offshore islands, see B Kwiatkowska and ER
Agoes, ‘Archipelagic Waters: An Assessment of National Legislation” in R Wolfrum, UE Heinz
and DA Bizzarro (eds), Law of the Sea at the Crossroads: The Continuing Search for a
Universally Accepted Régime (Duncker & Humblot 1990).

4 LOSC (n 1) art47(1). As at 31 March 2020, a total of 17 States had made 18 acts of deposit of
archipelagic baselines pursuant to Article 47(9): see DOALOS, Law of the Sea Bulletin No. 103 (UN
2020) 28, para 12. 46 10SC (n 1) art 47(1).
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baselines to no more than 100 nautical miles, ‘except that up to 3 per cent of the
total number of baselines enclosing any archipelago may exceed that length, up
to a maximum length of 125 nautical miles’. Notably, this is the only provision
in the Convention that sets out a maximum length of baseline; the position
regarding the maximum length of straight baselines under Article 7 of the
LOSC is still disputed.*” In that sense, the provision also highlights that the
‘straight’ baselines of Article 7 and the ‘straight archipelagic baselines’ of
Article 47 are not the same type of baseline—a consideration that will be
important later on.

These conditions, ie the water-to-land ratio and the maximum length of
baseline requirement, are quite important: though the definition of the
Convention may allow States such as Japan or Iceland to claim archipelagic
State status, this would be of little help to them. The conditions for drawing
archipelagic baselines, and thus of establishing a zone of archipelagic waters
—the main benefit of being characterised as an archipelagic State—would
not be fulfilled in their cases, and thus the claim of status would be a rather
empty gesture.*® There are further conditions for the drawing of straight
archipelagic baselines under Article 47,4 which are quite similar to those for
drawing straight baselines under Article 7. In common with other technical
provisions in the LOSC such as Article 76 reflecting geographic (and
geomorphological) circumstances,>® Article 47 resulted from ‘extensive
consultations with the principal aspiring archipelagic States’.5! This has
resulted in provisions regarding which there has been substantial compliance
by archipelagic States claiming this status; where departures have occurred,
these have either been remedied through subsequent adjustment in response
to protest or are relatively minor in character.>?

The establishment of archipelagic waters through the drawing of straight
archipelagic baselines around the outermost points of the archipelago is, as
noted, the main benefit to which an archipelagic State may lay claim. This is
a zone of sovereignty,> very similar in status to the territorial sea. The
sovereignty extends to airspace and seabed and subsoil, along with all natural
resources contained therein.>* There are, however, significant limitations
regarding existing agreements, traditional fishing rights and existing

47 See further ILA 2014 Baselines Report (n 11) paras 36-37.

48 RR Churchill and AV Lowe, The Law of the Sea (3rd edn, Manchester University Press 1999)
121; Davenport (n 2) 144 49 See LOSC (n 1) art 47(3)~(5). 30 See n 5 above.

1 ILA 2014 Baselines Report (n 11) para 84; ILA 2018 Baselines Report (n 41) 114.

52 LA 2018 Baselines Report ibid 114, and Appendix 3 (Table of Archipelagic States). See also
Baumgart and Melchior’s conclusion, from an ‘assessment of assessments’ of archipelagic claims,
that ‘[t]hird, and perhaps most importantly, irrespective of the objectivity or ambiguity in Article 47,
there appears to be full convergence that the rules governing the maritime claims of archipelagic
states are those contained in the LOS Convention. Most states examined are meeting the
Convention’s standards and, even where states do not comply fully with those standards, there is
no evidence to suggest that the states in question believe that different rules apply. In other
words, states are either complying with the Convention’s provisions, or attempting to do so.”
Baumgart and Melchior (n 40) 75. 33 LOSC (n 1) art 49(1). 54 ibid, art 49(2).
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submarine cables,>> as well as regarding innocent passage>® and a special type
of passage called ‘archipelagic sea lanes passage’ that bears more similarity to
transit passage through international straits.>’

All these provisions seek to circumscribe the benefits that accrue to
archipelagic States from their status as such States. However, they also have
the effect of demonstrating that this is a wholly new and special regime, a
regime that has been created and exists exclusively under the LOSC. This is
particularly evident, for example, in the provision of Article 51 of the LOSC
regarding ‘existing’ agreements, traditional fishing rights and ‘existing’
submarine cables. A new regime is being created, but certain pre-existing
rights are preserved.>®

A further restriction arises from the requirement that an archipelagic State be
‘constituted wholly by one or more archipelagos’, thereby excluding from the
scope of the archipelagic regime mainland, coastal or continental States having
outlying or dependent archipelagos from the archipelagic claim (eg Denmark,
Ecuador, Portugal, Spain, and Norway) as well as coastal archipelagos lying
close to the continental States which are governed by the straight baselines
regime of Article 7 (eg the Norwegian Skjaergaard, the Hebrides (United
Kingdom) or the Frisian Islands (Germany)).>°

The status of dependent offshore archipelagos was raised at the second
session of UNCLOS III in 1974 where nine continental States submitted a
working paper arguing for the extension of the mid-ocean archipelago regime
to continental States.®® In the words of Portugal:

[TThe arguments in favour of the establishment of a special régime for archipelagic
States were also valid for archipelagos forming part of the territory of a coastal
State, particularly with regard to the security and economic interests of such
States. Application of a different régime to the latter would mean that the
archipelagic part of the territory of mixed States would be regarded as second
class territory.6!

%% ibid, art 51. %% ibid, art 52.

57 ibid, art 53. Thus far only one State (Indonesia) has sought to designate (partial) archipelagic
sealanes: Maritime Safety Committee, ‘General Provisions for the Adoption, Designation and
Substitution of Archipelagic Sea Lanes’ (19 May 1998) UN Doc MSC 69/22/Add.1. See further
JL Batongbacal, ‘Barely Skimming the Surface: Archipelagic Sea Lanes Navigation and the
IMO’ in AG Oude Elferink and DR Rothwell (eds), Oceans Management in the 21st Century:
Institutional Frameworks and Responses (Nijhoff and Brill 2004); Davenport (n 2) 150-4.

% See further RA Barnes and C Massarella, ‘Article 51° in Proelss (ed) (n 12).

% Davenport (n 2) 143—4; Kopela (n 27) 30.

%0 UNCLOS 111, ‘Canada, Chile, Iceland, India, Indonesia, Mauritius, Mexico, New Zealand
and Norway: Working Paper’ (26 July 1974) UN Doc A/CONF/62/L.4, 81-3.

61 UNCLOS 11, ‘Summary records of meetings of the Second Committee: 37th meeting’ (12
August 1974) UN Doc A/CONF.62/C.2/SR.37, 266, para 5. Further support for extension of the
regime to a continental State whose territory includes groups of outlying islands can be found in
statements at the 36th and 37th meetings of the Second Committee by the representatives of
India, France, Ecuador, Peru, Spain, Canada and Argentina: UNCLOS III, ‘Summary records of
meetings of the Second Committee: 36th meeting” (12 August 1974) UN Doc A/CONF.62/C.2/
SR.36, 263, para 41 (India), paras 45-46 (France); UNCLOS III, ‘Summary records of meetings
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However, this was met by objections from a number of States with concerns that
it would lead to a proliferation of unfounded claims and erosion of the freedom
of navigation,®? and the proposal was omitted from the revised single
negotiating text.®3 The travaux thus demonstrate that the issue was discussed
and rejected during UNCLOS II1, leading to the conclusion that offshore
archipelagos were not excluded fout court from the Convention (ie from its
scope), but rather were regulated negatively in the sense that they did not
benefit from the provisions regarding archipelagic baselines and archipelagic
waters.%*

Subsequently, several of the continental States with offshore groups of
islands not meeting the juridical definition of archipelago in Article 46 of the
LOSC have used straight baselines to enclose such islands in a manner
described as ‘simulating an archipelago’.%> Examples include Denmark (the
Faroe Islands), Norway (Svalbard), and Ecuador (Galapagos Islands).®¢ It is

of the Second Committee: 37th meeting’ ibid 267, para 16 (Ecuador), 268, para 24 (Peru), 270, para
42 (Spain), 271, para 60 (Canada), 272, para 83 (Argentina).

2" See, eg, statements by the representatives of Japan, Bulgaria and Thailand in UNCLOS III,
‘Summary records of meetings of the Second Committee: 36th meeting’ ibid 261-2, paras 14—18,
21-22, 265, paras 69-75, and the statements by the representatives of Algeria and Turkey in
UNCLOS 1II, ‘Summary records of meetings of the Second Committee: 37th meeting’ ibid
271-2, para 69, 272, paras 70-72.

63 UNCLOS 111, ‘Revised single negotiating text (part I1)’ (1975) UN Doc A/CONF.62/WP.8/
Rev.1/Part II, 170-1. The first informal single negotiating text had included an article providing that
the provisions on archipelagic States were ‘without prejudice to the status of oceanic archipelagos
forming an integral part of the territory of a continental State’: UNCLOS III, ‘Informal single
negotiating text, part II’ (1975) UN Doc A/CONF.62/WP.8/Part II (1975) art 131. The article
was dropped after further informal negotiations, which the Virginia Commentary attributes to
‘agreement which had been reached that the concept of an archipelagic State would only be
applied to States composed of oceanic archipelagos, not to archipelagos belonging to a
continental State’: Nordquist, Nandan and Rosenne (n 37) 403. See also PE Rodgers, Midocean
Archipelagos and International Law: A Study in the Progressive Development of International
Law (Vantage Press 1981) 178 (contending that the deletion of this provision ‘was meant to
exclude rather than include groups of islands belonging to continental states’ quoted in Kopela (n
27) fn 133; contra G Knight and H Chiu, The International Law of the Sea: Cases, Documents and
Readings (Elsevier 1991) 97.

%4 Notwithstanding, there have been some recent attempts to argue that dependent archipelagos
are embraced by Part IV: see, eg, J Su, ‘The Unity Status of Continental States’ Outlying
Archipelagos’ (2020) 35 IJMCL 801; H Nong, L Jianwei and C Pingping, ‘The Concept of
Archipelagic State and the South China Sea: UNCLOS, State Practice and Implication’ (2013) 1
ChinaOceansLRev 209; see also C Whomersley, ‘The Award on the Merits in the Case Brought
by the Philippines against China Relating to the South China Sea: A Critique’ (2017) 16
ChineseJIL 387 (arguing that Part IV does not preclude application of straight baselines to
offshore archipelagos under Article 7 of LOSC).

5 JA Roach and RW Smith, Excessive Maritime Claims (3rd edn, Martinus Nijhoff 2012) 208.
In contrast, Kopela (n 27) 273 places greater emphasis on the archipelagic concept (coastal and
offshore) and the application of straight baselines for the responsible management of maritime
spaces in need of protection, and uniting islands, than on high seas encroachment.

6 Measures by these States were first taken prior to the LOSC but each State has continued to
use straight baselines with subsequent revisions, repetitions or amendments affirming the claim: see
Kopela (n27) 125-6, 134. Examples after the adoption of the LOSC include Argentina (Malvinas in
1991), United Kingdom (Turks and Caicos in 1989, revised in 2007; the Falklands in 1989), France
(Guadeloupe in 1999; the Loyalty Islands in 2002), Myanmar (Coco and Peparis Islands in 2008),
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not always made clear whether these baselines are claimed as Article 7 straight
baselines or as archipelagic baselines under Article 47 (which requires, it will be
recalled, satisfaction of the definition of archipelagic State in Article 46 and the
proclamation of such status).®” Moreover, baselines enacted by continental
States, including Ecuador’s baselines around the Galapagos Islands®® and
China’s baselines around the Senkaku Islands and the Paracel Islands,® have

and China (Senkaku Islands in 2012; claim of the right to do so in relation to the Spratlys in 2016):
see JA Roach, ‘Offshore Archipelagos Enclosed by Straight Baselines: An Excessive Claim?’
(2018) 49(2) OceanDev&IntlL 176, 179-80; Kopela (n 27) 1224, 1324, 276-8, 281, 285-8.

7 See also n 39 above. Roach and Smith (n 65) 108—15 describe these maritime claims as
‘excessive’ whether based on Article 7 or Article 47. For avoidance of any doubt or confusion,
some States make clear the employment of straight baselines pursuant to Article 7 of LOSC and
not for any other purpose (eg as evidence of support for a ‘special regime for “offshore
archipelagos™’, which is explicitly rejected): UK Government, ‘UK Government’s Position on
Legal Issues Arising in the South China Sea’ (September 2020) <http:/data.parliament.uk/
DepositedPapers/Files/DEP2020-0516/UK_govt_analysis_of_legal_issues_in_the_South_
China_Sea.pdf>; and further n 69 below; see also US Department of State, Limits in the Seas No.
150. People’s Republic of China: Maritime Claims in the South China Sea, with State Practice
Supplement (United States Department of State 2022) 76 (‘the extensive State practice and the
opinio juris of the United Kingdom do not provide supportive evidence for the formation of
customary international law rules for outlying island groups that differ from those in Article 7 of
the Convention’).

%8 Protested by, inter alia, the United Kingdom, United States, Germany, Spain, Belgium, and
Sweden: see Note dated 14 September 1951 in ‘Other Documents’ in Fisheries Case (United
Kingdom v. Norway) (Judgment) 18 December 1951, vol IV: Oral proceedings. Documents.
Correspondence, 589-90; ‘Law of the Sea and International Waterways’ (1981-1988) section 2
in M Nash (ed), Cumulative Digest of United States Practice in International Law 1981-1988,
Book II (United States Department of State 1993) 1791-2; DOALOS, Law of the Sea Bulletin
No. 83 (UN 2014) 14-18; ILA, ‘ILA Straight Baselines Study—Protests’ (13 November 2016)
(‘ILA 2016 Protests Study’) 3 <https:/ila.vettoreweb.com/Storage/Download.aspx?
DbStorageld=1287&StorageFileGuid=ca322101-4a59-4218-9896-4746d3ba543b>. See also
Roach and Smith (n 65) 109; Kopela (n 27) 203-4; Kopela (n 27) 201-3 further notes that
although there have also been ‘some states which seem to have accepted” Ecuador’s practice, the
‘majority of the states of the international community have neither protested against the practice
of Ecuador nor have they explicitly accepted it’. It has been pointed out that the lack of attention
may be explained partly by the Galapagos’s remoteness—they are a considerable distance from
navigational routes in the Pacific Ocean—and their unique maritime ecosystem: O’Connell (n 11)
24. For further discussion on the inconsistency of Ecuador’s practice with the LOSC provisions, see
WM Reisman and GS Westerman, Straight Baselines in International Maritime Boundary
Delimitation (Macmillan 1992) 155-6; Munavvar (n 2) 126.

9 Protested by, inter alia, United States (Paracels and Senkaku Islands), Philippines, and
Vietnam (Paracels); see also protest by Japan (Senkaku Islands ‘part of the territory of Japan® and
‘under the valid control of the Government of Japan”): see CD Guymon (ed), Digest of United States
Practice in International Law (United States Department of State 2013) 369-70; DOALOS, Law of
the Sea Bulletin No. 32 (UN 1996) 88, 91; DOALOS, Law of the Sea Bulletin No. 38 (1998) 54-5;
ILA 2016 Protests Study (n 68) 2. See further Roach and Smith (n 65) 98 and fn 103. See also US
Department of State, Limits in the Seas No. 117. Straight Baseline Claim: China (United States
Department of State 1996) 8; US Department of State (n 67); and the statement of the UK
Government’s (n 67) position on the legal issues arising in the South China Sea. China is not an
archipelagic State and the United Kingdom objects ‘to the practice of employing straight
baselines or archipelagic baselines around so-called “offshore archipelagos” to approximate the
effect of archipelagic baselines. Such practice is inconsistent with UNCLOS.’
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met with protest.” This has particular implications for arguments regarding
subsequent practice under the LOSC, discussed in Section V below, and for
supervening custom, discussed in Section VI.7! As Churchill saliently
observes in connection with State practice and Article 7, non-conforming and
diverse practice by a minority of States which has met with protest from “at least
eight different States and the EU ... leads to the conclusion that practice relating
to the drawing of straight baselines does not amount (yet) either to an agreed
interpretation of the Convention or a new rule of customary international law’.7?

IV. LOSC AND CUSTOMARY LAW ON OFFSHORE ARCHIPELAGOS

What then is the relationship of the LOSC and customary international law
regarding the regulation of offshore archipelagos? As a well understood
general proposition, in the relationship between two or more States, a treaty
regulating a particular matter takes precedence over customary law on the
same matter.”> The position is clear and the case law robust. This is simply
because the treaty rule is specifically negotiated between the parties, not to
mention that it is overwhelmingly likely to be far more precise than any
customary rule could ever be—being written and all.”* Specific consent must
take precedence over general consent. According to the ICJ in North Sea
Continental Shelf, if there is a treaty binding for all the parties in the case,
‘then the provisions of [that treaty] will prevail in the relations between the
Parties, and would take precedence of any rules having a more general
character, or derived from another source’.”?

70 The ILA 2016 Protests Study (n 68) identified a total of 82 objections to straight baseline
claims and protests by 24 States and the EU/EC of the straight baseline claims (with Iran and the
United States the only two protesters not party to the LOSC). Objections were also identified by 22
States Parties to straight baseline claims by 17 States Parties (only two of which protesters—Iran and
the US—are not party to the LOSC).

"' Churchill and Lowe acknowledge this in their consideration of such arguments, stating that
‘states such as the United States have also protested these claims of continental states with mid-
ocean archipelagos undermining the status of these claims as customary international law’:
Churchill and Lowe (n 48) 121.

2 RR Churchill, ‘The Impact of State Practice on the Jurisdictional Framework Contained in the
LOS Convention’ in AG Oude Elferink (ed), Stability and Change in the Law of the Sea: The Role of
the LOS Convention (Martinus Nijhoff 2005) 91, 108.

B H Lauterpacht, International Law: Collected Papers, vol 1 (CUP 1970) 87-8; H Thirlway,
‘The Law and Procedure of the International Court of Justice 1960-1989° (1989) 60 BYIL 143,
147-57; ILC, ‘Fragmentation of International Law: Difficulties Arising from the Diversification
and Expansion of International Law—Report of the Study Group of the International Law
Commission’ (13 April 2006) UN Doc A/CN.4/L.682 (‘ILC Fragmentation Report”) paras 81, 85.

™ See ILC Fragmentation Report ibid, para 85; cf E Roucounas, ‘Engagements paralléles et
contradictoires’ (1987) 206 RdAC 9, 159-60, para 294.

5 North Sea Continental Shelf (Federal Republic of Germany/Denmark) (Federal Republic of
Germany/Netherlands) [1969] ICJ Rep 3, 24, para 25; cf Military and Paramilitary Activities in and
Against Nicaragua (Nicaragua v United States) (Merits) [1986] ICJ Rep 14 (‘Nicaragua’) 137, para
274; Amoco International Finance Corporation v Islamic Republic of Iran (1988) 27 ILM 1314,
1343, para 112.
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Equally settled, at least since Nicaragua,’® if not long before, is the
understanding that treaty rules and customary rules on the same matter retain
their separate existence and parallel application, and one does not subsume or
extinguish the other in any way, even when they have identical content. To use
the rather poetic expression of Roucounas, ‘contrary to domestic law, where
custom fades [away once it comes] into the arms of written law’, in
international law the existence and autonomous applicability of each source
continues.”’

The LOSC devotes Part IV to dealing with archipelagic States. It excludes
from the definition of archipelagic States any States that have sovereignty
over continental (as opposed to exclusively insular) territory. It then
establishes a particular regime that is applicable to archipelagic States. All
this has already been discussed above. As it emerged from that discussion,
the States quite deliberately excluded certain States from qualifying as
archipelagic States, and as such from being able to invoke and apply the
regime that is applicable to archipelagic States. Accordingly, the matter
should be clear: as between LOSC patrties, at the very least, the provisions of
the treaty prevail and operate to the exclusion of any rules of customary law
(if it is assumed that customary law has different content). However, an
argument can be (and has been)’® made that the LOSC does not deal at all
with the question of offshore archipelagos, whose legal status falls to be
determined by customary law.

A. When is a Matter (Exhaustively) Regulated by Treaty?

The extent to which a matter is regulated by the LOSC is a matter of treaty
interpretation.”® The argument that the LOSC does not deal with offshore
archipelagos would mean that these remain regulated by customary law that
was in existence at the time of negotiation and conclusion of the LOSC, and
that they were merely ignored or ‘let be’ by the drafters of the treaty. This
argument relies in part on the fact that the last clause of the Convention’s
preamble states that ‘matters not regulated by this Convention continue to be
governed by the rules and principles of general international law’ .80

S Nicaragua ibid 95-6, paras 178—179.

77 Roucounas (n 74) 157, para 288: ... contrairement au droit interne, oui la coutume s’évanouit
dans les bras du droit écrit ... (translation by the authors).

78 See eg J Su (n 64) 816—18; Whomersley (n 64) 405-7; Nong, Jianwei and Pingping (n 64)
221.

7 See generally RK Gardiner, Treaty Interpretation (2nd edn, OUP 2016); on the LOSC, see, in
particular, J Barrett and R Barnes, Law of the Sea: UNCLOS as a Living Treaty (British Institute of
International and Comparative Law 2016).

80 For background on negotiations at UNCLOS I on this point, see MH Nordquist, SN Nandan
and S Rosenne (eds), United Nations Convention on the Law of the Sea: A Commentary, vol I (Brill
1985) 464-5; R Lagoni, ‘Preamble’ in Proelss (ed) (n 12) 14-15, mn 39-40; E Suy, ‘Le Préambule’
in EKM Yakpo and T Boumedra (eds), Liber Amicorum Judge Mohammed Bedjaoui (Kluwer 1999)
258. For commentators relying on this clause to argue that the LOSC does not regulate offshore
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First, this provision merely reiterates the general position under international
law: even if it were not present, any matters not regulated by the Convention
would fall to be governed by general international law (ie customary law and
general principles of law). Why was it then included? Well, that can be seen
as general practice in preambulatory clauses®! and is perhaps due to an
abundance of caution on the part of the drafters. However, the reality is that
it cannot, in itself, form the basis of any argument that something is not
regulated by the treaty. By contrast, the real question is precisely what is
regulated by the treaty, and this is a matter of determining the scope of the treaty.

Secondly, such argument presumes there is pre-existing customary law that
regulates offshore archipelagos, allowing the drawing of straight baselines
around their outermost points and subjecting the waters included within those
baselines to a special regime. It has been argued above that such a claim cannot
be sustained, as there is not sufficient State practice and opinio juris to sustain it,
nor could there be any approximating the detailed regulation/establishment of
the archipelagic regime achieved in the LOSC.

Thirdly, and more importantly, for the argument to work it would be
necessary to show that the matter of offshore archipelagos is somehow not
regulated by the LOSC. The authors do not think this is the case, and indeed
for a number of reasons. These are taken up in turn below.

1. The travaux

As it has also been seen, the travaux, discussed in Section III above, indicate
that the matter of offshore archipelagos was raised and discussed and that their
inclusion in the special regime was rejected rather than ignored by the drafters.
This means that offshore archipelagos do fall within the scope of regulation of
the Convention, and are merely negatively regulated by being excluded from
the special regime (thus being subject to the general regime of the Convention
regarding islands, baselines and the like). When something is proposed and
not accepted, can one really argue that it has thus not been regulated?

2. The nature of the LOSC as a ‘package deal’

The point regarding the fravaux, however, is not limited to the fravaux. It also
accords with the nature of the LOSC as a ‘package deal’ and with its purpose of

archipelagos, see eg Su (n 64) 818; Whomersley (n 64) 405; C Whomersley, ‘Offshore Archipelagos
Enclosed By Straight Baselines: A Reply to J. Ashley Roach’ (2018) 49(3) OceanDev&IntlL 203,
204.

81 See Lagoni ibid 15, mn 39 (noting that this nomenclature is ‘a habitual formula of many
multilateral treaties’). See eg Agreement for the Implementation of the Provisions of the United
Nations Convention on the Law of the Sea of 10 December 1982 Relating to the Conservation
and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks (adopted 4 August
1995, entered into force 11 December 2001) 2167 UNTS 3 (‘1995 Fish Stocks Agreement’)
Preamble, para 10; cf Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered
into force 27 January 1980) 1155 UNTS 331 (VCLT) Preamble, para 8.
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regulating ‘all issues relating to the law of the sea’ in accordance with the very
first preambulatory clause. This clause, by the way, is much more potent than
the final preambulatory clause: not only is it specific to the Convention rather
than a generic restatement of a standard position under general international
law, but it also permits reading the final preambulatory clause in its proper
light: this Convention aims to regulate all issues relating to the law of the sea
—if perhaps any issues have been completely disregarded or emerge
subsequently (ie were unknown at the time of conclusion), these would fall,
as usual, to be regulated by customary law.8? However, issues that have been
discussed and rejected are not such issues.

The nature of the Convention as an all-encompassing package deal is
indicated not only by the first preambulatory clause, but much more
importantly by Article 309, according to which ‘[n]o reservations or
exceptions may be made to this Convention unless expressly permitted by
other articles of this Convention’. Neither Part IV nor most other substantive
parts of the Convention expressly permit reservations (though Part XV,
notably a non-substantive part, does permit States to make reservations and
exceptions regarding dispute settlement). The reason for that is simple: this
enormous Convention of 320 articles and nine annexes, which took almost a
decade to negotiate, is the result of significant concessions-in-return-for-
concessions in different substantive areas of regulation.

For Indonesia and the Philippines to achieve the archipelagic State regime in
Part IV, they will have made concessions not only in the context of that regime,
but in other parts of the Convention as well. For Greece to be appeased not
having been included in the archipelagic State regime, it will have achieved
or extracted concessions in other parts of the Convention—and so forth.
Allowing reservations in the context of such a multi-layered complex deal
would risk the deal unravelling before the ink on the paper had even
managed to dry: States would come in and try to regain by means of
reservations or exceptions that which they had conceded in order to attain
other benefits. However, if everyone does that, the whole thing falls apart.

To argue that offshore archipelagos, though raised and discussed in the
negotiation of the Convention, and ultimately excluded from the special
archipelagic regime that it established, remain ‘unregulated’ by the
Convention and thus subject to customary law (assuming that any such

82 To be clear, this is not to suggest that the LOSC as a ‘living treaty’ is incapable of dynamic
interpretation to address developments over time, eg the impact of sea level rise on baselines: see
generally Barrett and Barnes (n 79). However, this is because the relevant issue of sea level rise,
which was arguably unknown at the time of negotiation and adoption of the LOSC, is actually a
matter directly related, eg, to baselines, which are exhaustively regulated by the Convention. As
such, the impact and effect of sea level rise on baselines would constitute a matter to be dealt
with by means of interpretation of the Convention, unless States decided to adopt additional
specific regulation. The same would apply to any matter arising after the adoption of the
Convention, but directly related to an area of regulation in the Convention—viz, marine (or
maritime) autonomous vehicles, etc.
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existed) would precisely run counter to this concept of the ‘package deal’. In
effect it would amount to allowing ‘silent’ reservations or exceptions to a
Convention that clearly aspires to be all-encompassing.

There is further support for this line of argument: in those instances where the
Convention drafters have considered that an issue could conceivably be
understood as falling within the scope of the Convention, but they did not
wish it to be so, they made this abundantly clear. In particular, this can be
seen in savings clauses such as that of Article 32:

With such exceptions as are contained in subsection A [of Section 3 of Part II] and
in articles 30 and 31, nothing in this Convention affects the immunities of warships
and other government ships operated for non-commercial purposes.

3. The ‘same subject-matter’ and conflict of norms

Beyond the points made above, how can one determine whether something is or
is not regulated by a particular treaty? Theoretically, any definition within a
treaty which gives rise to a special regulatory regime for that which is
defined excludes that which is not within the scope of the definition. Does
this mean that the treaty excludes that which is not within the scope of the
definition from regulation altogether? In order not to make a mockery of
every attempt to delimit scope by such a contrario arguments, it would have
to be determined when something is of a different subject-matter to
something else. If things are of a different subject-matter, that which regulates
one cannot be seen as regulating the other.

But when are things of a different subject-matter? In fact, there is something
that can be of help in answering this question, or rather its inverse: when are
things of the same subject-matter? This is a question under Article 30 of the
Vienna Convention on the Law of Treaties (VCLT), which deals with
‘application of treaties relating to the same subject-matter’.33 The only way
to determine whether two sets of rules relate to the same subject-matter is in
reality to try and apply them to the same set of facts, and see whether they
lead to incompatible outcomes.’* This incompatibility, this conflict,
demonstrates that the two sets of rules regulate, in effect, the same subject-
matter. Accordingly, one of them must be chosen over the other in order to
avoid conflicting outcomes, and this is exactly what ‘conflict rules’, such as
lex posterior or lex specialis, achieve.

If this same logic is applied to archipelagic States under Part IV of the LOSC
and offshore archipelagos allegedly left to be regulated under customary law, it
results in a rather peculiar—and indeed conflicting, if not quite simply absurd—
outcome: those States that fall within the scope of Part IV of the LOSC and

8 VCLT (n 81) art 30 (emphasis added).
84 See further ILC Fragmentation Report (n 73) 17-20, paras 221-226; I Pauwelyn, Conflict of
Norms in Public International Law (CUP 2003) 175-6.
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qualify as archipelagic States would have fewer rights compared to States that
have offshore archipelagos: the archipelagic baselines of the former would be
subject to water-to-land ratios and maximum length, whereas presumably
those of the latter would not be, or not to the same extent (given that
customary law is hardly ever as precise as stipulating ratios and maximum
lengths). As such, it would be better for an archipelagic State nof to claim
that status, in order to benefit from the more relaxed rules of the other
regime. This is even without going into questions of rights of passage of
other States through the enclosed waters and so forth—a rather cumbersome
regime for archipelagic States, but presumably at best subject to innocent
passage in the case of offshore archipelagos. The point is made.

4. The principle of effectiveness

Additionally, it is worth mentioning the principle of effectiveness, or ut res magis
valeat quam pereat. According to this principle, when there are two possible
interpretations of a treaty provision (or a set of provisions), that interpretation
should be preferred which makes the provisions effective, over an
interpretation that would have the effect of rendering them redundant.®> This is
simply because it should not be presumed that States negotiate and conclude
treaties which include provisions without effects (if there is an alternative
interpretation which endows them with effect). However, that would be
precisely the outcome of interpreting the archipelagic State provisions as not
covering offshore archipelagos: the whole regime would be rendered redundant
—archipelagic States would be far better off just opting for the (alleged)
customary law regime, so much more relaxed and vague as it will be.

This, if anything, confirms that—#ravaux and all the rest of it aside—the
provisions of Part IV of the LOSC must be read as covering the field, ie as
regulating any and all aspects of archipelagos, including offshore
archipelagos. The latter are simply negatively regulated in the sense that they
are excluded from the regime and cannot benefit from it. In other words, they
are simply subject to the normal rules regarding maritime features.

5. The understanding of States

Finally, it should be noted that States themselves consider the Convention to be
covering the field and exhaustively dealing with all matters regarding the law of

85 The general view is that the principle of effectiveness is implicit in Article 31(1) of the VCLT:
see Gardiner (n 79) 169-70; U Linderfalk, On the Interpretation of Treaties: The Modern
International Law as Expressed in the 1969 Vienna Convention on the Law of Treaties (Springer
2007) 218-20. The Chairperson of the ILC noted in discussions on whether a separate provision
enshrining the principle was warranted in the VCLT that ‘[a]n interpretation given in good faith
and taking account of the object and purpose of a treaty would always necessarily seek to give a
meaning to the text’: Summary Records of the 766th Meeting (A/CN.4/167/ Add.3) (1964) I
UNYBILC 290, para 106.
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the sea to which it refers. This is reiterated every year in the UN General
Assembly ‘Omnibus Resolution’ on ‘Oceans and the Law of the Sea’. In its
latest iteration, adopted by the UN General Assembly (UNGA) on 30
December 2022, the General Assembly ‘[e]mphasis[es] the universal and
unified character of the Convention, and reaffirm[s] that the Convention sets
out the legal framework within which all activities in the oceans and seas
must be carried out’.8¢

V. SUBSEQUENT PRACTICE ON LOSC PROVISIONS REGARDING ARCHIPELAGIC STATES

Could the subsequent practice of the parties to the LOSC have established their
agreement as to a rather peculiar interpretation of provisions of the LOSC
allowing non-archipelagic States to apply part of the archipelagic regime to
offshore archipelagos? If it is conceded that the LOSC does govern the matter
of offshore archipelagos, at least negatively, ie by excluding them from the
relevant special regime regarding archipelagic States, it could still be possible
to argue that the subsequent practice of LOSC parties has established their
agreement over an interpretation®” of the relevant provisions of the LOSC
along the lines of allowing the application of (some parts of) the archipelagic
regime to offshore archipelagos, which were originally denied that regime.

The first point to raise in this connection is that the relevant subsequent
practice would have to be ‘in the application of the treaty’.8% However, as
appears from the overview of the practice that exists regarding offshore
archipelagos, any drawing of baselines does not seem to be based on an
interpretation or application of the LOSC. This is evident from the fact that
States engaging in such practice are unclear as to whether they are drawing
straight baselines on the basis of Article 7 or Article 47 of the LOSC.8° Even
more importantly, such practice is unclear as to the interpretation or
application of other Convention provisions regarding the status of waters
enclosed by the straight baselines drawn. For example, are they considered
internal waters? Or are they internal waters subject to the regime of innocent
passage? Or are they a special zone subject to the regime of transit or
archipelagic sealanes passage?

At the very best, any such ‘subsequent practice’ is not ‘in the application’ of
the LOSC, but rather on its non-application, signifying that the matter of
offshore archipelagos is not considered as falling within the scope of the

86 UNGA Res 77/248 (9 January 2023) UN Doc A/RES/77/248, preambulatory para 6.

87 CfVCLT (n 81) art 31(3)(b).

8 ibid. See further, ILC’s draft conclusions on subsequent agreements and subsequent practice
in relation to the interpretation of treaties, in ILC, ‘Report of the International Law Commission’ (30
April-1 June and 2 July—10 August 2018) UN Doc A/73/10 (‘ILC Draft Conclusions on Subsequent
Agreements and Subsequent Practice’) 30-2, mn (13)—(14), (18)—(20) (Commentary to Conclusion
4), 50, mn 24 (Commentary to Conclusion 6(3)); Gardiner (n 79) 254.

8 See above text accompanying n 67.
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Convention and is regulated by customary law. It has already been pointed out
in Section IV why this would make little, if any, sense. However, if it is
considered that in principle something like that would be possible, there is an
even more serious stumbling block which such an argument would have to
overcome.

This is that to qualify as relevant practice, the subsequent practice must
‘establish[...] the agreement of the parties’ as to the interpretation of the
treaty.®® This of course does not require all the parties to the treaty to engage
in the relevant practice.’! However, it does require at the very least their
acquiescence to such practice that is known to them and calls for reaction.”?
As already discussed in this respect above, the attempts of States to draw
straight baselines around offshore archipelagos have indeed been protested,
and this is enough—at least according to the ILC—to preclude the practice
from establishing any agreement as to the interpretation of the Convention.?3
Moreover, in addition to protesting particular actions, some States have been
at pains generally to confirm their understanding that there is no legal basis
for continental States to claim archipelagic status nor to draw straight
archipelagic baselines under the LOSC.%*

%0 VCLT (n 81) art 31(3)(b). See further ILC Draft Conclusions on Subsequent Agreements and
Subsequent Practice (n 88) 75-7, mn (1)—~(8) (Commentary to Conclusion 10(1)).

1 ILC Draft Conclusions on Subsequent Agreements and Subsequent Practice ibid 76-7, mn
(3)(8) (Commentary to Conclusion 10(1)); Gardiner (n 79) 256-7. %2 ibid.

93 ILC Draft Conclusions on Subsequent Agreements and Subsequent Practice ibid 76, mn (3)
(Commentary to Conclusion 10(1)).

4 See, eg, Permanent Mission of New Zealand to the United Nations, Note No 08/21/02 (3
August 2021) (stating, inter alia, that ‘there is no legal basis for continental states to claim
archipelagic status’); Permanent Mission of the Federal Republic of Germany to the United
Nations, Note Verbale No 324/2020 (16 September 2020) (reaffirming, with France and the
United Kingdom, ‘the specific and exhaustive conditions set forth in the Convention for the
application of straight and archipelagic which are defined in Part II and Part IV of UNCLOS’ and
that ‘there is no legal ground for continental States to treat archipelagos or marine features as a whole
entity without respecting the relevant provisions in Part Il of UNCLOS or by using those in Part IV
applicable only to archipelagic States’); Permanent Mission of the Commonwealth of Australia to
the United Nations, Note Verbale No 20/026 (23 July 2020) (stating that ‘Article 47(1) of UNCLOS
limits the use of archipelagic straight baselines to archipelagic States, as defined in Article 46°);
United States Representative to the United Nations, Letter to the Secretary-General (1 June 2020)
(stating that the LOSC ‘clearly and comprehensively regulates the circumstances under which
coastal States can deviate from the normal baseline’); US Department of State (n 67) (affirming
that the use of territorial baselines—whether normal, straight or archipelagic—is
comprehensively regulated by the LOSC); and the 2020 statement of the UK Government’s
(n 67) position on the legal issues arising in the South China Sea. It is also notable that there are
continental States with offshore archipelagos that have not sought to enclose them with straight
baselines, such as the United States (Hawaii), India (the Andaman and Nicobar Islands), and
Spain (Balearic Islands). Both Spain and India supported extension of the archipelagic regime to
offshore archipelagos at UNCLOS III. Other States that have claimed to enclose offshore
archipelagos with straight baselines have also protested the lawfulness of such claims by other
States, for example Spain with regard to Ecuador’s 2012 reassertion of its claim to enclosure of
the Galapagos by straight baselines (although enclosing the Canary Islands with straight
baselines): see further Roach (n 66) 179-80; see also the recent extensive survey in US
Department of State (n 67).
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It is worth mentioning, finally, that any such subsequent practice that would
either exclude the offshore archipelago issue from the coverage of the
Convention or apply the archipelagic State regime to offshore archipelagos (even
that is unclear, but let it be accepted that it is not) would effectively amount to a
modification of the LOSC. According to the ILC, such modification cannot take
place through subsequent practice under Article 31(3)(b) of the VCLT.%’ It is
not necessary to belabour this point, as the argument based on subsequent
practice is not even capable of establishing any agreement. However, it is
mentioned here, without taking a position, for reasons of completeness.

The remaining possibility is that subsequent practice could be relevant under
Article 32 of the VLCT.?® This does not require ‘establishing agreement’—it
could be merely the practice of one or a few parties, even though not
accepted by others.”” However, any such practice would constitute only a
supplementary means of interpretation, whose sole effect would be either to
confirm interpretation under Article 31 of the VCLT, or to deal with a
situation where interpretation under Article 31 of the VCLT yields a result
that is unreasonable or absurd.’® Neither of these situations are here present:
interpretation in accordance with the general rule of Article 31 of the VCLT
leads to an understanding that the archipelagic State regime excludes offshore
archipelagos from the special regulation, as discussed above, meaning that the
relevant provisions of the LOSC negatively regulate this question. This
outcome would be sought to be overridden by ‘subsequent practice’ under
Article 32 of the VCLT, which is not possible. Further, this outcome is
neither unreasonable nor absurd—quite the opposite. It is rather the position
that would allow the application of such a special regime to offshore
archipelagos that appears absurd against the background of the Convention.

VI. SUPERVENING CUSTOM?

Having established that the matter of offshore archipelagos is in fact regulated
by the LOSC, and that any subsequent practice has not established the
agreement of the parties regarding an interpretation of the LOSC that extends
(aspects of) the regime of archipelagic States to non-archipelagic States with
offshore archipelagos, the only potential remaining argument is that new
(supervening) customary law may have emerged that now somehow
supersedes the LOSC regulation and achieves the same result of extending
(aspects) of the regime as described.”®

% ILC Draft Conclusions on Subsequent Agreements and Subsequent Practice (n 88) 14,
Conclusion 7(3). Modification would require the agreement to conform with Article 39 of the
VCLT see further ibid 58—63, mn (21)— (38) (Commentary to Conclusion 7(3)).
® ibid, Conclusions 4-7. 7 ibid 49, mn (24) (Commentary to Conclusion 6(3)).
ibid 56, mn (15) (Commentary to Conclusion 7(2)).

° See, generally, N Kontou, The Termination and Revision of Treaties in the Light of New
Customary International Law (OUP 1994), who focuses on supervening custom and prior
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This argument must also begin by conceding (correctly) that the LOSC
regulation does cover the question of ‘offshore archipelagos’, at the very least
negatively. It thus denies the regime of archipelagic States to continental States
with offshore archipelagos. However, the argument goes, new customary law
has emerged since the negotiation and conclusion of the LOSC, and that new
customary law regulates the question of offshore archipelagos differently to
the LOSC. That supervening custom should take precedence over the LOSC
regulation.!%0 After all, the law must be allowed to progress and evolve.

This customary law must have developed post-conclusion of LOSC if it is to
‘supervene’ it and escape the standard relationship of pre- and co-existing
custom with treaties already discussed in Section IV above.'%' However,
there are difficulties with this argument, some of which are by-and-large
similar to those encountered by the argument of subsequent practice
discussed in Section V above.

The first such difficulty relates to the practice required for the establishment
of a customary rule of international law. With respect to subsequent practice,
uncertainty was noted as to whether States claiming the right to draw straight
baselines around offshore archipelagos were seeking to do so under Article 7
or Article 47 of the LOSC. In that case, this meant that the practice was not
really ‘in the application of the treaty’. With respect to the emergence of
supervening custom, the difficulty lies in the fact that it is not clear what the
legal claim accompanying the practice is.

Even if it were accepted that there is a general practice that allows States to
draw straight baselines around offshore archipelagos—and it has already been
seen that this is not even nearly so—this practice would also need to be
accompanied by some legal claim that they are permitted to do so—and that
other States are obligated to recognise this. This requirement for practice to
be coupled with a claim in law is commonly referred to as opinio juris. But
what would be the opinio juris in this instance? For example, would it be that
States are entitled to draw straight baselines around offshore archipelagos? If so,
then what kind of lines? Would they be akin to those under Article 7 of the
LOSC? Would they be possibly akin to those under Article 47 of the LOSC,
ie with more significant limitations? Or would they be straight baselines
unencumbered by any of these limitations? What would be the status of
waters enclosed by such baselines (a question that follows from the nature of
the baselines as being akin to those under Article 7 or under Article 47 of the
LOSC)? What would be the rights of other States in those waters?

The second difficulty is one of logic, and one that that has already been
discussed at some length in previous sections: the absurdity that would ensue

incompatible treaties with many examples drawn from the law of the sea—especially the fisheries—
context.

190" Cf Su (n 64) 831; Whomersley (n 64) 407; Whomersley (n 80) 205. See also J Nan, ‘On the
Outlying Archipelagos of Continental States’ (2012) ChinaOceansLRev 41.

11 See above text accompanying nn 73-77.
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by having a treaty regime that is rather circumscribed for archipelagic States,
and what must surely be a far more relaxed regime under ‘supervening’
customary international law. This would effectively relegate the relevant
provisions of the LOSC into the dustbin of history: why would an
archipelagic State not claim the much more liberal regime under supervening
customary law?

This relates to the third difficulty with respect to a ‘supervening custom’
argument, in fact a safety valve built into that theory. According to most of
the literature on the subject!©>—and it is a subject on which there is rather a
dearth of case law, perhaps not without reason—supervening custom does
not actually automatically entitle parties to the treaty (168 in the case of the
LOSC currently) simply to disregard allegedly superseded provisions of the
latter and apply the later-in-time customary law.!%3 In the limited cases where
ithas arisen, the ICJ’s approach has been to recognise that there may be a need to
reassess treaty rights and obligations in the light of developments in customary
international law but that any treaty modifications should be introduced by
negotiation between (and the consent of) the parties.!®* Furthermore, there is
evidence of judicial self-restraint in taking account of supervening customary

192 gee Kontou (n 99) 135-8, 145-6; Pauwelyn (n 84) 140-2; M Akehurst, “The Hierarchy of the
Sources of International Law’ (1975) 47(1) BYIL 273, 275-6; H Thirlway, International Customary
Law and Codification (Sijthoff 1972) 133—4. There are commentators that submit otherwise. For
example, Villiger argues that ‘inherent in the formation of a new customary rule is the obligation
that the incompatible conventional rule is no longer applied and, hence, ceases to exist’: ME
Villiger, Customary International Law and Treaties: A Manual on the Theory and Practice of
the Interrelation of Sources (2nd edn, Kluwer 1997) 206, para 324, cf 209, para 328. However,
as Pauwelyn (n 84) 140 notes, this ‘overlooks the not uncommon situation of prior treaty rules
that continue to exist as lex specialis, notwithstanding the emergence of subsequent contradictory
custom’ and indeed continue to apply over the custom as lex specialis.

193 Indeed, automaticity was one of the reasons for the deletion of a provision on treaty
modification by supervening custom from the ILC’s 1964 draft on the law of treaties: see
‘Summary records of the eighteenth session’ (1966) I(II) UNYBILC 163, paras 105-107, 166,
paras 40-42, 167, paras 48-50, 169, para 67. Sir Arthur Watts observed that it was ‘considered
that the question formed part of the general topic of the relation between customary norms and
treaty norms which is too complex for it to be safe to deal only with one aspect of it’ in that
article of the ILC draft: A Watts, The International Law Commission, 1949—1998. Volume Two:
The Treaties Part I (OUP 1999) 718. See further Kontou (n 99) 135-8.

194 Fisheries Jurisdiction Case (United Kingdom v Iceland) (Merits) [1974] ICJ Rep 3, 23—4
paras 52-54, 32, para 75. See also Case Concerning Delimitation of the Continental Shelf
(United Kingdom v France) (Decision) [1977/1978] XVIII RIAA 3, 37, para 47, where the
tribunal rejected the French argument that the 1958 Geneva Conventions had been ‘rendered ...
obsolete’ by supervening custom, stating that ‘only the most conclusive indications of the
intention of the parties to the 1958 Convention to regard it as terminated could warrant this Court
in treating it as obsolete and inapplicable’. See also Nuclear Tests Cases (Australia/France)
(Judgment) [1974] ICJ Rep 253, where France argued that the 1928 General Act had been
rendered obsolete by the ‘ideological’ shift occurring with the dissolution of the League of
Nations. Although the Court avoided ruling on the point, several dissenting opinions considered
it: see 330, para 39 (Joint Dissenting Opinion of Judges Onyeama, Dillard, Jiménez de Aréchaga,
and Sir Humphrey Waldock), 384 (Dissenting Opinion of Judge De Castro). Rarely, sufficient
evidence of intent to apply the subsequent custom over the prior treaty obligation may be found:
see eg Sedco, Inc. v National Iranian Oil Company and the Islamic Republic of Iran
(Interlocutory Award) (Iran-US CTR, Award No ITL 59-129-3, 27 March 1986) 8-13, although
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law in treaty interpretation where this might lead to modification of treaty
provisions. The law of the sea furnishes an example: in the Guinea-Bissau/
Senegal arbitration, the Tribunal refused to interpret a 1960 agreement
between the parties reflective of the maritime zones of that time, delimiting
their territorial seas, contiguous zones and continental shelves, as extending
to the delimitation of newly emergent (and proclaimed) exclusive economic
and fisheries zones as this ‘would involve a real modification of [the
agreement’s] text and ... it is the duty of a court to interpret treaties, not to
revise them’.!95 To be sure, this is a reflection of proper judicial function,
which is to interpret and not to modify treaties,!? but it is also indicative of
the safety valve at work.

Atbest, what supervening custom has the effect of doing is to establish a good
faith obligation between the parties to the treaty to enter negotiations with a
view to amending the treaty to bring it in line with new customary
international law.!%7 What supervening customary law clearly does not do is
to prevail over the treaty rule, leading to the observation that ‘a claim that a
treaty is incompatible with more recent customary rules may be of limited
practical value’.108

In any event, it is worth noting here again, as above,!%° that States themselves
have not only widely ratified the LOSC, but also annually emphasise ‘the
universal and unified character of the Convention’ and reaffirm ‘that
the Convention sets out the legal framework within which all activities in the
oceans and seas must be carried out’ in the ‘Omnibus Resolution’ on ‘Oceans
and the Law of the Sea’. This resolution is voted on and passes by a large
majority every year (eg in 2022, it received 159 votes in favour, one against
(Turkey) and three abstentions (Colombia, El Salvador, and Syria)). This
would further stress how high the bar for demonstrating that supervening
customary international law has developed would be—a bar that, in
accordance with the discussion in this section, is nowhere near passed.

cf Separate Opinion of Judge Brower at 11 (criticising the argument and asking, if it were correct,
‘what was the purpose of entering into such a Treaty in the first place?’).

195 grbitration Tribunal for the Determination of the Maritime Boundary (Guinea-Bissau/
Senegal) (Award) (Award of 31 July 1989) 68, produced in Annex — to the Application Instituting
Proceedings of the Government of the Republic of Guinea-Bissau (ICJ trans, 23 August 1989)
3-211.

196 Interpretation of Peace Treaties (Second Phase) (Advisory Opinion) [1950] ICJ Rep 221,
229 (‘It is the duty of the Court to interpret the Treaties, not to revise them.”); Case concerning
Rights of Nationals of the United States of America in Morocco (France v USA4) (Judgment)
[1952] ICJ Rep 176, 196. See also Akehurst (n 102) 275-6.

" Fisheries Jurisdiction Case (n 104) 31-2, paras 73-75. 198 Kontou (n 99) 132.

199" See text at n 86.
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VII. CONCLUSION

Part IV of the LOSC succeeded where previous codification attempts had failed,
in establishing a new archipelagic regime. Negotiated as a package deal,!'? it
was an inevitability that there would be winners and losers under the LOSC.
The archipelagic regime was a ‘win’ for mid-oceanic archipelagic States and
major maritime powers and a ‘loss’ for continental States with outlying
archipelagos, though only in so far as archipelagic status is concerned. Such
islands will of course enjoy the maritime zones to which Article 121 entitles
them, and may even be tethered to the mainland through the drawing of
straight baselines where consistent with Article 7. However, this binary
characterisation of winners and losers does not fully capture the delicate
balancing between archipelagic States’ interests and those of major maritime
powers contained in the provisions of Part IV. It is this balance which is
crucial to an understanding of how continental archipelagos were considered
and excluded from the new archipelagic regime (so-called ‘negative
regulation’).

This balance in Part IV has been vigilantly maintained, with attempts to
disrupt it met with protest. So, for example, when the Philippines declared!!!
the status of its archipelagic waters and this was met with objections by
neighbouring States and maritime powers on the basis of its incompatibility
with the Convention, the Philippines clarified its position.!!? Also, as has
been seen, protests have been made regarding attempts by some continental
States seemingly seeking to ‘simulate archipelagic status’ through the use of
baselines (with a lack of clarity as to whether Article 7 or Article 47 is being
invoked) with regard to their outlying archipelagos.

This lack of clarity and the protests by other States also have implications
when ‘going beyond the LOSC’, where it is concluded that supervening
customary law has not emerged (and even if it had, it would not
automatically supersede the relevant treaty provisions but rather would give
rise to, at most, a good faith obligation to reconsider the treaty provisions).
Nor has subsequent practice been established reflecting the agreement
(demonstrably absent) of the parties that the relevant provisions of the LOSC
are to be interpreted as allowing their invocation by non-archipelagic States
with offshore archipelagos. With the 1994 Implementation Agreement,'!3 the

119 See further n 30 and text at n 82.

1 Article 310 permits declarations or statements when signing, ratifying or acceding to the
Convention. See further LDM Nelson, ‘Declarations, Statements and “Disguised Reservations”
with respect to the Convention on the Law of the Sea’ (2001) 50(4) ICLQ 767.

"2 Cf The Republic Act No 3046 of 1961, An Act to Define the Baselines of the Territorial Sea of
the Philippines (17 June 1961); Republic Act No 9522, An Act to Amend Certain Provisions of
Republic Act No 3046, as Amended by Republic Act No 5446 to Define the Archipelagic
Baselines of the Philippines and for Other Purposes (10 March 2009). See further Davenport
(n2) 146-7.

113 Agreement Relating to the Implementation of Part XI of the United Nations Convention on
the Law of the Sea of 10 December 1982 (adopted 28 July 1994, entered into force 28 July 1996)
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1995 Fish Stocks Agreement amplifying, inter alia, Articles 63 and 64 of the
LOSC,!''* and the recently concluded internationally legally binding
instrument to address biodiversity beyond national jurisdiction'!>—a genuine
lacuna in the Convention!!®—some have argued that ‘the problem’ of
offshore archipelagos should be addressed through a further implementing
agreement or similar.!!” As should be abundantly clear from the law and
practice that has been explored in this article, the likely success of such is
vanishingly small. This is not the first time, nor likely the last, that States
have sought unsuccessfully either to re-open the package, or to recontour its
shape, to suit particular national interests.

1836 UNTS 3. The Agreement amounted to a de facto amendment of Part XI of the LOSC and was
the product, inter alia, of the UN Secretary-General’s good offices. See further DH Anderson, ‘The
Mechanisms for Adjusting Part XI and Their Relation to the Implementation Agreement’ in MH
Nordquist and J Norton Moore (eds), Entry Into Force of the Law of the Sea Convention
(Martinus Nijhoff 1995) 89-98; BH Oxman, ‘The 1994 Agreement relating to the
Implementation of Part XI of the UN Convention on the Law of the Sea’ in D Vidas and W
Ostreng (eds), Order for the Oceans at the Turn of the Century (Kluwer 1999) 15-36.

141995 Fish Stocks Agreement (n 81). See further DH Anderson, ‘The Straddling Stocks
Agreement of 1995: An Initial Assessment’ (1996) 45(2) ICLQ 463; DA Balton, ‘Strengthening
the Law of the Sea: The New Agreement on Straddling Fish Stocks and Highly Migratory Fish
Stocks’ (1996) 27 OceanDev&IntlL 125.

"5 “Draft agreement under the United Nations Convention on the Law of the Sea on the
conservation and sustainable use of marine biological diversity of areas beyond national
jurisdiction’ (advanced, unedited) (4 March 2023); for background, see E Papastavridis, ‘The
Negotiations for a New Implementing Agreement under the UN Convention on the Law of the
Sea Concerning Marine Biodiversity’ (2020) 69 ICLQ 585.

'€ Though one can go far with the tools of treaty interpretation: see R Churchill, ‘The LOSC
Regime for Protection of the Marine Environment— Fit for the Twenty-First Century?’ in R
Rayfuse (ed), Research Handbook on International Marine Environmental Law (Edward Elgar
2015) 3-30. 7" See eg Davenport (n 2) 156-7.
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