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Quixotic jousting over mental states

Neither Thomas Szasz' nor Edward Shorter? grasps the

nettle of mental pain, which is at the heart of the psychiatric
experience. As in any institution, consensus in medicine is a
political process; Shorter represents the one we have now,
which is that doctors treat lesions. (The neurologist Henry
Miller declared over 40 years ago that ‘psychiatry is neurology
without physical signs'.3) Szasz's charge is that this stance
deprives patients of a responsibility to make use of the help
they seek. When asked to ‘to raze out the written troubles of
[Lady Macbeth's] brain’, Macbeth’s physician is right to imply
that there is more to this than cerebral pathology. Many people
suffer terribly; some — like Lady Macbeth — through their own
deeds, others through events or diseases beyond their control.
But what is Szasz's ‘active patient’ to do with a doctor who
only wants to look at his or her brain? Psychiatry is diminished
to the extent that it cannot face the experience of patients and
their desire to be understood, as well as treated.

1 Szasz T. The myth of mental illness: 50 years later. Psychiatrist 2011; 35:
179-82.
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Proportional or balanced decisions?

| was interested to read Curtis et al's analysis of the
proportionality principle and what it means in practice.'

| was intrigued as to the authors’ views on the role of balancing
(in the legal sense) in reaching decisions day to day in relation
to patient healthcare and the competing interests related to
the use of the Mental Health Act. Certainly, proportionality has
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been described by some as the dominant underlying theme of
the European Convention on Human Rights, but others argue
that the principle of balancing has had at least as prominent a
role to play in UK courts. For example, there is significant
variation across different jurisdictions in terms of the
consistency with which the proportionality principle has been
applied by the courts. Goold et al? report that in comparison
with other countries, the UK has been more likely to adopt a
balancing approach — described as ‘a broad brush, and
sometimes opaque analysis aimed at resolution of the interests
and rights involved'. This is in contrast to the multistage
analysis that occurs when the proportionality principle is
applied. Goold et al comment that in terms of the right of
liberty, Germany is the jurisdiction which applies a strict
necessity test against any deprivation of liberty, whereas UK
courts have been inclined to balance rights and interests
against each other. The authors liken the balancing principle to
a utilitarian analysis of the rights and public interest goals in
question.

Curtis et al quite rightly point out that multidisciplinary
team decision-making often involves an analysis of the rights
and interests of the patient and the public, and liken this to the
legal principle of proportionality. | suspect in practice the
decisions multidisciplinary teams make daily are more in
keeping with the legal concept of balancing, and perhaps the
authors refer here to proportionality in the common rather
than legal sense of the word. My point here is that given the
propensity of UK courts to opt for a balancing approach, it is
perhaps a one-dimensional view to refer only to the principle of
proportionality in relation to the Convention. Additionally, | am
not convinced that there will be many clinicians who opt to
make use of the four-pronged Huang test as opposed to a
broad-sweep analysis when it comes to decisions in daily
practice. This, of course, does not take away from the
usefulness of highlighting the need for clinical decisions to be
mindful of human rights, but | am not convinced that readers
should feel obliged to use a multistage analysis test for clinical
decisions for fear of contravening human rights legislation — as
this would not appear to reflect the legal situation as it stands
today.
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