
Transnational Environmental Law, 5:2 (2016), pp. 255–284 © 2016 Cambridge University Press
doi:10.1017/S2047102516000182

ANNIVERSARY ISSUE ARTICLE

What Difference Does CBDR Make?
A Socio-Legal Analysis of the Role of
Differentiation in the Transnational Legal
Process for REDD+

Sébastien Jodoin* and Sarah Mason-Case**

Abstract
This article offers a socio-legal analysis of the role played by the principle of common but
differentiated responsibilities (CBDR) in the development, diffusion, and implementation of
jurisdictional REDD+ activities throughout the developing world. It employs a qualitative
research method known as process tracing to uncover whether and, if so, to what extent
and how actors have used CBDR to support the emergence and effectiveness of the trans-
national legal process for REDD+. The article argues that the transnational legal process for
REDD+ reflects a conception of CBDR in which developing country governments may take
on voluntary commitments to reduce their carbon emissions, with the multilateral, bilateral,
and private sources of financial support and technical assistance provided by developed
countries, international organizations, non-governmental organizations, and corporations.
This creative conception and application of CBDR has fostered the construction and
diffusion of legal norms for REDD+ because it has influenced the interests, ideas, and iden-
tities of public and private actors in the North and South. However, the early challenges
associated with the implementation of REDD+ reveal a worrying gap between the financial
pledges made by developed countries and the costs associated with the full implementation
of REDD+, as well as contradictions in the very way in which the responsibilities of various
countries have been defined in the context of REDD+. The analysis has important implica-
tions for the transnational governance of REDD+, as well as for scholarship on the role of
differentiation in the pursuit of effective and equitable climate change solutions.
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1. introduction
‘We seek your leadership, but if for some reason you are not willing to lead, leave it to
the rest of us. Please get out of the way’.1 This statement by Kevin Conrad, the Special
Envoy and Ambassador for Environment and Climate Change for Papua New
Guinea, was addressed to the United States (US) in the final dramatic moments of the
13th session of the Conference of the Parties (COP) to the United Nations Framework
Convention on Climate Change (UNFCCC),2 held in Bali (Indonesia), in December
2007. In response to this stinging admonition, the US delegation announced that it
would join the consensus within the COP to support the Bali Action Plan,3 a
framework and timeline for negotiating a new international agreement to address
climate change beyond the end of the first commitment period of the Kyoto Protocol
to the UNFCCC,4 in 2012.

For Papua New Guinea and other rainforest countries, the Bali Action Plan and
other decisions adopted during this session of the UNFCCC COP were especially
important because they initiated a set of global discussions and preparations for the
funding and implementation of a series of initiatives. These initiatives – to reduce
carbon emissions from deforestation and forest degradation, to support the
conservation and sustainable management of forests, and to enhance forest carbon
stocks in developing countries – produced a set of policies that would become known
by the acronym REDD+.5 The basic idea behind REDD+ is that channelling climate
finance from industrialized countries to developing countries can help to shift
incentives away from policies and activities that cause deforestation to those that
support carbon sequestration, thus tackling the estimated 17% of greenhouse gas
(GHG) emissions worldwide that emanate from forest-based sources throughout the
developing world.6

Since 2007, the global development and implementation of REDD+ has been
vigorously supported by a wide coalition of actors from both the global North and
the South. Actors have been attracted to REDD+’s ‘triple-win’ potential to contribute
to the world’s global climate mitigation efforts, protect forests and their critical
ecosystems, and catalyze sustainable development in developing countries.7

An extensive array of developing and developed country governments,
international organizations, multilateral development banks, conservation and

1 CNN, ‘PNG’s Kevin Conrad in Bali: US, Get out of the Way!’, available at: https://www.youtube.com/
watch?v=C1fwrWc-g_A; A.C. Revkin, ‘Issuing a Bold Challenge to the U.S. over Climate’,
The New York Times, 22 Jan. 2008, available at: http://www.nytimes.com/2008/01/22/science/earth/
22conv.html?_r=0.

2 New York, NY (US), 9 May 1992, in force 21 Mar. 1994, available at: http://unfccc.int.
3 Decision 1/CP.13, ‘Bali Action Plan’, UN Doc. FCCC/CP/2007/6/Add.1, 14 Mar. 2008.
4 Kyoto (Japan), 11 Dec. 1997, in force 16 Feb. 2005, available at: http://unfccc.int/resource/docs/

convkp/kpeng.pdf.
5 Bali Action Plan, n. 3 above, para. 1(b)(ii).
6 A. Angelsen & D. McNeill, ‘The Evolution of REDD+’, in A. Angelsen et al. (eds), Analysing REDD+:

Challenges and Choices (CIFOR, 2012), pp. 31–50, at 35.
7 C.L. McDermott, K. Levin & B. Cashore, ‘Building the Forest-Climate Bandwagon: REDD+ and the

Logic of Problem Amelioration’ (2011) 11(3) Global Environmental Politics, pp. 85–103.
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development non-governmental organizations (NGOs), and corporations have
notably supported the operationalization of REDD+ by (i) establishing knowledge-
sharing, capacity-building, and technical assistance programmes; (ii) mobilizing
finance; (iii) carrying out research and analysis; (iv) setting rules and guidance;
(v) creating certification programmes, standards, and methodologies; and
(vi) organizing policy meetings, networks, and dialogues.8 Over 60 developing
country governments have initiated multi-year programmes of research, capacity
building, and reform to prepare for the implementation of REDD+ (known as
jurisdictional REDD+ readiness activities) and have crafted national policies,
institutions, and programmes to reduce carbon emissions originating in their
forests and manage international funds received for this purpose (known as
jurisdictional REDD+).9

The abundance of support and engagement from the North and South stand in
sharp contrast to broader international efforts to tackle climate change over the last
25 years, which have been hindered by long-standing disagreements over the proper
division of responsibilities between developed and developing countries. The
disagreements are animated by divergent and changing conceptions of the principle of
common but differentiated responsibilities (CBDR) and respective capabilities.10

Grounded in the understanding that to require all countries to assume identical
commitments would be inequitable and ineffective, the principle of CBDR recognizes the
common responsibility of states in pursuing a collective goal, but distinguishes between
countries based on their responsibility for GHG emissions and their capacity to act in
response.11

The literature evinces that CBDR has played a pivotal role in global climate
governance by legitimizing the concerns of developing countries regarding the pursuit
of economic development, and by facilitating their participation in the UNFCCC
regime.12 Indeed, the UNFCCC acknowledges the greater historical emissions of
developed countries, states that developed countries ‘should take the lead in
combatting climate change’, and links developing countries’ implementation of
their obligations to the receipt of financial support.13 Not only does CBDR guide the

8 E. Corbera & H. Schroeder, ‘Governing and Implementing REDD+’ (2011) 14(2) Environmental
Science & Policy, pp. 89–99, at 90–3.

9 G.A. Cerbu, B.M. Swallow & D.Y. Thompson, ‘Locating REDD : A Global Survey and Analysis of
REDD Readiness and Demonstration Activities’ (2011) 14(2) Environmental Science & Policy,
pp. 168–80.

10 H. Winkler & L. Rajamani, ‘CBDR&RC in a Regime Applicable to All’ (2013) 14(1) Climate Policy,
pp. 102–21; J. Brunnée & C. Streck, ‘The UNFCCC as a Negotiation Forum: Towards Common but
More Differentiated Responsibilities’ (2013) 13(5) Climate Policy, pp. 589–607; T. Deleuil, ‘The
Common but Differentiated Responsibilities Principle: Changes in Continuity after the Durban
Conference of the Parties’ (2012) 21(3) Review of European, Comparative & International
Environmental Law, pp. 271–81; L. Rajamani, ‘Ambition and Differentiation in the 2015 Paris
Agreement: Interpretive Possibilities and Underlying Politics’ (2016) 65(2) International and
Comparative Law Quarterly, pp. 493–514.

11 Winkler & Rajamani, ibid., p. 104; Brunnée & Streck, ibid., p. 602.
12 See, e.g., L. Rajamani, ‘The Changing Fortunes of Differential Treatment in the Evolution of

International Environmental Law’ (2012) 88(3) International Affairs, pp. 605–23.
13 UNFCCC, n. 2 above, Preamble, Arts 3(1), 4(7).
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parties’ actions in implementing their obligations under the UNFCCC, it also applies
separately and in more specified ways to particular areas of activity, including
adaptation, technology transfer, finance and capacity building. Additionally,
negotiating groups may formulate tailored interpretations of CBDR for specific
issues, such as REDD+.14

The Kyoto Protocol is considered the ‘high water mark’ of differentiation because
it imposed obligations on developed countries alone (the UNFCCC Annex I
countries).15 However, shifting economic realities among developing countries –

some of which are now major emitters – call into question this stark differentiation
between North and South.16 The contested meaning and application of CBDR is well
known to have hindered the adoption of a second commitment period for the Kyoto
Protocol and stunted negotiations on a new long-term agreement.17 After years of
deadlock, many scholars argue that recasting CBDR became critical to reaching the
2015 Paris Agreement,18 which now applies to all UNFCCC parties with a
remarkably nuanced approach to differentiation.19

This article offers a socio-legal analysis of the role played by CBDR in the
development, diffusion, and implementation of jurisdictional REDD+ activities
pursued throughout the developing world. It is not yet clear whether REDD+ will
eventually make meaningful contributions to mitigating climate change. However, its
relatively smooth development within the UNFCCC, its widespread diffusion
throughout the developing world, and early lessons concerning its implementation
provide a valuable opportunity to explore whether, how, and to what extent CBDR
may influence the emergence and effectiveness of transnational climate law.20

14 Winkler & Rajamani, n. 10 above, p. 105; Rajamani, n. 12 above; Deleuil, n. 10 above, pp. 275, 279.
15 Rajamani, n. 12 above, p. 606; Brunnée & Streck, n. 10 above, p. 594.
16 V. Costantini, G. Sforna & M. Zoli, ‘Interpreting Bargaining Strategies of Developing Countries in

Climate Negotiations: A Quantitative Approach’ (2016) 121 Ecological Economics, pp. 128–39;
A. Michaelowa & K. Michaelowa, ‘Do Rapidly Developing Countries Take up New Responsibilities
for Climate Change Mitigation?’ (2015) 133(3) Climatic Change, pp. 499–510; Deleuil, n. 10 above;
Brunnée & Streck, n. 10 above; Winkler & Rajamani, n. 10 above.

17 Certain developing countries have continued to emphasize the moral responsibility of developed
countries to bear the burden of mitigation based on their historical GHG emissions. On the other hand,
developed countries resist, focusing on current and future contributions and the ability to act. Yet
developing country positions have become increasingly varied, given their different economic and
political power, GHG emissions and vulnerability to the effects of climate change: see, e.g., Brunnée &
Streck, n. 10 above, pp. 590–8; Rajamani, n. 12 above, pp. 615–20; Michaelowa &Michaelowa, ibid.;
Costantini, Sforna & Zoli, ibid.; Winkler & Rajamani, n. 10 above.

18 Paris Agreement, Paris (France), 13 Dec. 2015, not yet in force (in UNFCCC Secretariat, Report of the
Conference of the Parties on its Twenty-First Session, Addendum, UN Doc. FCCC/CP/2015/10/Add.1,
29 Jan. 2016, Annex).

19 CBDR has been reformulated in the Paris Agreement as ‘common, but differentiated responsibilities
and capabilities, in the light of different national circumstances’. It has been argued that this new
phrasing is intended to capture the evolving economic realities of individual developing countries and
to move away from a binary distinction between Annex I and non-Annex I parties. The Paris
Agreement also applies differentiation in nuanced ways to parties’ obligations across the agreement:
ibid., Preamble. For more information, see Rajamani, n. 10 above. On difficulties in the UNFCCC
negotiations, see also Costantini, Sforna & Zoli, n. 16 above, p. 129; Deleuil, n. 10 above,
pp. 271, 273.

20 CBDR guides the parties’ actions in implementing the UNFCCC under Art. 3(1). However, it also
applies separately and in more specified ways to areas of activity including adaptation, technology
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Our approach is informed by three important premises. Firstly, we adopt a ‘new
legal realist’ perspective, which seeks to uncover, through empirical research, the
complex ways in which law and social, economic, and political considerations
mutually inform each other.21 Secondly, we conceive of REDD+ as a ‘transnational
legal process’, which entails the construction and transmission of legal norms across
borders.22 This perspective embraces the broad variety of sites and levels of authority
in which legal norms for REDD+ have been developed and implemented, and
recognizes the key role played by multiple public and private actors (including
governments, international organizations, NGOs, and corporations) in their
production and migration.23 Thirdly, we adopt a rationalist-constructivist
approach, which emphasizes the role of both interest-driven and norm-driven
behaviour in the construction, diffusion, and application of legal norms. Actors may
develop, adopt or implement legal norms based on a rational calculation that it is in
their interests to do so.24 At the same time, actors may generate and be influenced by
social norms, which are understood here as intersubjective understandings that set
standards of appropriate behaviour for a particular set of actors and shape the way in
which they understand their identities and the world at large.25

We argue that actors have used the principle of CBDR in a new way to support the
emergence and effectiveness of the transnational legal process for REDD+. During the
1990s, CBDR was interpreted and applied by the UNFCCC COP as implying that
emissions reductions should initially and almost exclusively occur in developed
countries and that any reductions in the developing world should be tied to the
former’s emissions reductions obligations (through a project-based carbon trading
mechanism like the Clean Development Mechanism (CDM)). By contrast, the
transnational legal process for REDD+ reflects a conception of CBDR in which
developing country governments may take on voluntary commitments to reduce their
carbon emissions, with the multilateral, bilateral, and private sources of financial
support and technical assistance provided by developed countries, international
organizations, NGOs, and corporations. We claim that this creative conception and
application of CBDR has fostered the construction and diffusion of legal norms for
REDD+ because of its impact on the interests, ideas, and identities of public and
private actors in the North and South. However, the early challenges associated with

transfer, finance and capacity building. Additionally, negotiating groups may formulate tailored
interpretations of CBDR for specific issues, such as REDD+: Winkler & Rajamani, n. 10 above,
p. 105; Rajamani, n. 12; Deleuil, n. 10 above, pp. 275, 279.

21 H. Erlanger et al., ‘Is It Time for a New Legal Realism?’ (2005) 2 Wisconsin Law Review, pp. 335–63;
S.E. Merry, ‘New Legal Realism and the Ethnography of Transnational Law’ (2006) 31(4) Law &
Social Inquiry, pp. 975–95.

22 H.H. Koh, ‘Transnational Legal Process’ (1996) 75(1) Nebraska Law Review, pp. 181–206, at 183–4;
G. Shaffer, ‘Transnational Legal Process and State Change’ (2012) 37(2) Law & Social Inquiry,
pp. 229–64, at 233.

23 Shaffer, ibid., p. 236; Koh, ibid., pp. 183–4.
24 D. Snidal, ‘Rational Choice and International Relations’, in W. Carlsnaes, T. Risse & B.A. Simmons

(eds), Handbook of International Relations (Sage, 2013), pp. 85–111.
25 M. Finnemore & K. Sikkink, ‘International Norm Dynamics and Political Change’ (1998) 52(4)

International Organization, pp. 887–917, at 891.
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the implementation of REDD+ reveal a worrying gap between the financial pledges
made by developed countries and the costs associated with the full implementation of
REDD+, as well as inherent contradictions in the very definitions of the
responsibilities of different countries in the context of REDD+.

In Section 2, we present the analytical framework and research design that
underlies this article. Our analytical framework set outs the five causal mechanisms
that, we argue, can explain whether and how CBDR may directly and indirectly
influence the behaviour of the wide array of public and private actors engaged in the
transnational legal process for REDD+. We also justify our adoption of ‘process
tracing’ as a research method to study the consequences of differentiation in the
transnational legal process for REDD+. In Section 3, we present a detailed narrative
account of the development of REDD+ within the UNFCCC, from its emergence as
an agenda item in the Bali Action Plan in 2005 to the construction of a core set of
legal norms through the adoption of the Cancun Agreements in 2010.26 We then
explain the causal role played by CBDR in the development of legal norms for
jurisdictional REDD+. Section 4 presents a number of propositions that can account
for the rapid and extensive diffusion of legal norms for jurisdictional REDD+
throughout the developing world. In Section 5, we discuss two key challenges in
relation to the implementation of REDD+ on the ground and their relationship with
the principle of CBDR. In conclusion, Section 6 reviews the implications of our
findings for the transnational governance of REDD+ as well as for broader scholarly
efforts towards understanding and enhancing the role of differentiation in the pursuit
of effective and equitable solutions to climate change.

2. analytical framework and research design
2.1. Analytical Framework

Rather than thinking of CBDR in strictly legal positivist terms, we conceive of CBDR
as having the potential to play a causal role in the development, diffusion, and
implementation of legal norms in transnational climate law. As summarized in
Table 1, our analytical framework focuses on the causal mechanisms through which
CBDR may directly and indirectly influence the interests, ideas, and identities of the
wide array of public and private actors engaged in the transnational legal process for
REDD+.27

We posit there are two main causal mechanisms through which CBDR may have
influenced the development of legal norms for REDD+. In line with a rationalist

26 Decision 1/CP.16, ‘The Cancun Agreements: Outcome of the Work of the Ad Hoc Working Group on
Long-Term Cooperative Action under the Convention’, UN Doc. FCCC/CP/2010/7/Add.1, 15 Mar.
2011, paras 68–79.

27 For more on rationalist-constructivist frameworks, see J.T. Checkel, ‘International Norms and
Domestic Politics: Bridging the Rationalist-Constructivist Divide’ (1997) 3(4) European Journal of
International Relations, pp. 473–95; J.G. March & J.P. Olsen, ‘The Institutional Dynamics of Inter-
national Political Orders’ (1998) 52(4) International Organization, pp. 943–69; P. Hall, ‘Historical
Institutionalism in Rationalist and Sociological Perspective’, in J. Mahoney & K. Thelen (eds),
Explaining Institutional Change: Ambiguity, Agency, and Power (Cambridge University Press, 2009),
pp. 204–24.
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perspective, we conceive of CBDR as an idea that can contribute to the rational
exercise through which actors commit to new legal norms that maximize their
utility.28 Actors may have employed the concept of CBDR – and, in particular, the
notion that effective climate governance can be operationalized in a manner that
permits differently situated actors to take on differently defined obligations – to craft
legal norms for REDD+ that maximize their utility and provide a new cooperative
solution to a collective action problem at the intersections of climate change and
deforestation. In line with a constructivist perspective, we posit that CBDR also serves
as a shared understanding or normative frame upon which actors may draw in the
social interactions through which new legal norms are generated.29 Actors may have
articulated and framed legal norms for REDD+ in a manner that would resonate with
the shared understandings and symbols underlying the principle of CBDR, especially
in terms of the different roles and identities of developed and developing countries in
the pursuit of global climate mitigation objectives.

We also identify four important causal mechanisms through which CBDR may
have affected, directly and indirectly, the diffusion and implementation of legal norms
for REDD+. Firstly, rationalist scholars might argue that actors frequently adopt and
implement legal norms because the expected benefits (in terms of resources,
reciprocity, or reputation) of doing so outweigh the costs of commitment and
compliance.30 To the extent that CBDR may have spurred the development of
transnational obligations, mechanisms, and programmes that provide financial
compensation, funding, and technical assistance for the pursuit of REDD+ in
developing countries, it may have induced developing country governments to
commit to, and seek to implement, legal norms for REDD+. Furthermore and
relatedly, we hypothesize that these transnational funding and assistance initiatives

Table 1 The Causal Mechanisms Underlying the Potential Causal Influence of CBDR in the Transnational
Legal Process for REDD+

Development of Legal Norms Diffusion and Implementation of Legal Norms

Rationalist causal
mechanisms

Utility-maximizing
commitments

Cost–benefit calculations
Capacity building

Constructivist causal
mechanisms

Persuasive argumentation Internalization
Acculturation

28 L.H. Gulbrandsen, Transnational Environmental Governance: The Emergence and Effects of the
Certification of Forests and Fisheries (Edward Elgar, 2010), pp. 18–20. See, generally, B.A. Simmons,
‘International Law and State Behavior: Commitment and Compliance in International Monetary
Affairs’ (2000) 94(4) American Political Science Review, pp. 819–35.

29 Finnemore & Sikkink, n. 25 above, pp. 896–9; R. Payne, ‘Persuasion, Frames and Norm Construction’
(2001) 7(1) European Journal of International Relations, pp. 37–61, at 38–9. See, generally, T. Risse,
‘“Let’s Argue !”: Communicative Action in World Politics’ (2000) 54(1) International Organization,
pp. 1–39.

30 B.A. Simmons, ‘Compliance with International Agreements’ (1998) 1(1) Annual Review of Political
Science, pp. 75–93.
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for REDD+ readiness may also have provided these same governments with new
capabilities, thus facilitating the implementation of REDD+ on the ground.31

In line with the constructivist perspective, we recognize the important role
that socialization can play in the spread and effectiveness of legal norms.32 In its
deepest form, social interactions between actors lead them to internalize new legal
norms that achieve a ‘taken-for-granted quality’, thus making ‘conformance with
the norm almost automatic’.33 Here, we posit that the purposeful framing
of REDD+ as consistent with the principle of CBDR, coupled with the social
interactions inherent in the wide array of multilateral and bilateral initiatives for
REDD+ readiness, may have led developing country governments to internalize the
adoption and implementation of legal norms for REDD+ as a legitimate course of
action. In addition, legal norms may diffuse through acculturation – a form of
socialization in which actors commit to legal norms because of their social and
cognitive need to adopt the beliefs and practices that are widely accepted within their
broader transnational culture.34 We hypothesize that developing country
governments may have been acculturated into adopting and implementing legal
norms for REDD+ as more and more countries in the South have done so, thus
reinforcing the notion that the pursuit of REDD+ was a legitimate practice which was
central to the changing identities and roles of these countries in global climate
governance.

It is important to underscore that we are not interested in arguing for the primacy
of one of these causal mechanisms in explaining the contributions of CBDR to the
development, diffusion, and implementation of REDD+. Rather, our interest lies in
explaining how they can be combined to provide a complex explanation that traces
the role played by CBDR in the emergence and effectiveness of the transnational legal
process for REDD+. Scholars argue that rationalist and constructivist causal
mechanisms tend to interact with one another in symbiotic ways that make the
construction and diffusion of legal norms more likely.35 In addition, transnational
legal processes frequently result in an initial gap between the formal adoption of legal
norms in a given site of law and their implementation through actual changes in the
practices of actors,36 reflecting the classic distinction between law-in-the-books and

31 On the role of capacity building and material assistance in transnational processes, see S. Bernstein &
B. Cashore, ‘Complex Global Governance and Domestic Policies: Four Pathways of Influence’ (2012)
88(3) International Affairs, pp. 585–604, at 593; and A. Chayes & A. Chayes, The New Sovereignty:
Compliance with International Regulatory Agreements (Harvard University Press, 1995), pp. 193–5.

32 J.T. Checkel, ‘International Institutions and Socialization in Europe: Introduction and Framework’
(2005) 59(4) International Organization, pp. 801–26. See also T. Risse & K. Sikkink, ‘The Social-
ization of International Human Rights Norms into Domestic Politics: Introduction’, in T. Risse,
S.C. Ropp & K. Sikkink (eds), The Power of Human Rights. International Norms and Domestic
Change (Cambridge University Press, 1999), pp. 1–38.

33 Finnemore & Sikkink, n. 25 above, pp. 904–5.
34 R. Goodman & D. Jinks, Socializing States: Promoting Human Rights through International Law

(Oxford University Press, 2013) pp. 27–8.
35 On the importance of combining rationalist and constructivist perspectives, see Checkel, n. 27 above;

March & Olsen, n. 27 above; and Hall, n. 27 above.
36 T.C. Halliday & B.G. Carruthers, Bankrupt: Global Lawmaking and Systematic Financial Crisis

(Stanford University Press, 2009), p. 406.
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law-in-action.37 The study of any transnational legal process thus requires paying
attention to how concurrent and sequential interactions between causal mechanisms
may explain how and to what extent legal norms are diffused to, and eventually
implemented in, a site of law.38

2.2. Research Design

We employ a research method that Derek Beach and Rasmus Pederson call
‘explaining-outcome process-tracing’.39 Process tracing is generally used by social
scientists to study the role of causal mechanisms in the processes that link causes and
outcomes in a particular case.40 It generally ‘offers complex causal stories that
incorporate different types of mechanisms as defined and used in diverse research
traditions’ and ‘seeks to trace the problem-specific interactions among a wide range of
mechanisms operating within or across different domains and levels of social
reality’.41

In the context of this article, we use process tracing to develop a fine-grained narrative
case study of the role of differentiation in the construction of legal norms for REDD+
within the UNFCCC. We also formulate a number of hypotheses regarding the influence
of differentiation in the diffusion of legal norms for REDD+ around the world. Finally,
we examine some of the early challenges that actors have encountered in terms of the full
and effective implementation of differentiation. We draw on multiple methods and
sources of data to operationalize the explaining-outcome process tracing presented in this
article, including interviews with civil servants, negotiators, civil society activists, experts,
and private sector representatives working on REDD+,42 as well as primary and
secondary documents relating to the development and implementation of REDD+ across
multiple sites of law. By triangulating across these different sources of data43 and
carefully assessing their reliability,44 we are able to trace the causal role played by
differentiation in the construction and diffusion of legal norms in the transnational legal
process for REDD+.

37 M. Deflem, Sociology of Law: Visions of a Scholarly Tradition (Cambridge University Press, 2008),
pp. 100–1.

38 T. Risse & S.C. Ropp, ‘Introduction and Overview’, in T. Risse, S.C. Ropp & K. Sikkink (eds), The
Persistent Power of Human Rights: From Commitment to Compliance (Cambridge University Press,
2013), pp. 3–25, at 13; Goodman & Jinks, n. 34 above, pp. 180–2.

39 D. Beach & R.B. Pedersen, Process-Tracing Methods: Foundations and Guidelines (University of
Michigan Press, 2013), pp. 18–21.

40 G. Goertz & J. Mahoney, A Tale of Two Cultures: Qualitative and Quantitative Research in the Social
Sciences (Princeton University Press, 2012), pp. 100–15.

41 R. Sil & P.J. Katzenstein, Beyond Paradigms: Analytical Eclecticism in the Study of World Politics
(Palgrave Macmillan, 2010), p. 419.

42 As part of a broader research project on the transnational legal process for REDD+, Sébastien Jodoin
completed 94 semi-structured elite interviews with individuals affiliated with international organiza-
tions, developing and developed country governments, corporations, and NGOs actively working on
REDD+ around the world. A complete list of these interviews and further information on how they
were conducted and analyzed is available at: http://www.sjodoin.ca/s/On-Line-Appendix-on-REDD-
Fieldwork.pdf.

43 J.T. Checkel, ‘Process Tracing’, in A. Klotz & D. Prakash (eds), Qualitative Methods in International
Relations: A Pluralist Guide (Palgrave Macmillan, 2008), pp. 114–27, at 119.

44 Beach & Pedersen, n. 39 above, pp. 120–43.
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3. the role of differentiation in the development of
legal norms for redd+ in the unfccc

3.1. An Account of the Development of REDD+ in the UNFCCC

Since the late 1980s, a wide array of policy makers, scientists, and activists have
identified deforestation in the tropics as a significant source of carbon emissions and
have argued that reducing rates of tropical deforestation should form an important
part of any comprehensive solution aimed at mitigating climate change.45 As a result,
the UNFCCC obliges all state parties, including developing countries, to promote the
sustainable management, conservation and enhancement of forests, including
identified carbon sinks and reservoirs.46 Carbon emissions from forestry should be
covered in the preparation of national inventories of GHG emissions, taking into
account the principle of CBDR.47

Despite these initial linkages, international efforts to mitigate climate change and
reduce deforestation evolved as largely separate domains throughout the 1990s.48

Indeed, the rules subsequently adopted by the UNFCCC COP under the Marrakesh
Accords,49 to operationalize the Kyoto Protocol’s CDM, significantly hampered its
potential for reducing carbon emissions from deforestation in developing countries.50

When the rules for the CDM were negotiated, tackling emissions from deforestation
in developing countries was perceived by many actors as contrary to the CBDR core
objectives as they were understood at the time – namely, reducing GHG emissions
from industrialized sources in developed economies.51 In addition, in seeking to
include deforestation within a project-based mechanism like the CDM, policy makers
and experts grappled with a number of important technical challenges relating to the
permanence, additionality and leakage of carbon reductions stemming from avoided
deforestation.52 Although they formed only a marginal share of regulatory and
voluntary carbon markets during this period, the first generation of forest carbon
projects pursued under the CDM produced new knowledge, built technical expertise,
and reduced scientific uncertainties that would, in time, support the further

45 W. Boyd, ‘Ways of Seeing in Environmental Law: How Deforestation Became an Object of Climate
Governance’ (2010) 37(3) Ecology Law Quarterly, pp. 843–916, at 866–69.

46 UNFCCC, n. 2 above, Art. 4(1)(d).
47 Ibid., Art. 12(1)(a).
48 M. Buizer, D. Humphreys & W. de Jong, ‘Climate Change and Deforestation: The Evolution of an

Intersecting Policy Domain’ (2013) 35 Environmental Science & Policy, pp. 1–11.
49 Decision 17/CP.7, ‘Modalities and Procedures for a Clean Development Mechanism as Defined in

Article 12 of the Kyoto Protocol’, UN Doc. FCCC/CP/2001/13/Add.1, 21 Jan. 2002.
50 B. Schlamadinger et al., ‘A Synopsis of Land Use, Land-Use Change and Forestry (LULUCF) under the

Kyoto Protocol and Marrakech Accords’ (2007) 10(4) Environmental Science & Policy, pp. 271–82,
at 278–9.

51 Boyd, n. 45 above, pp. 869–70.
52 B. Schlamadinger et al., ‘Should We Include Avoidance of Deforestation in the International

Response to Climate Change?’, in P. Moutinho & S. Schwartzman (eds), Tropical
Deforestation and Climate Change (Amazon Institute for Environmental Research, 2005),
pp. 53–62.
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integration of forest carbon interventions in developing countries within the
UNFCCC.53

The origins of REDD+ in the UNFCCC can be traced back to the concept of
‘compensated reduction’ first introduced by Brazilian scientists in a side-event
UNFCCC COP-9 held in Milan (Italy), in December 2003.54 Their proposal
envisaged that developing countries which voluntarily reduced their carbon emissions
from deforestation would be able to issue carbon credits and sell them to other
governments as well as to private investors. Most importantly, these scientists
suggested a national approach to establish an emissions baseline and monitor
reductions, thus avoiding some of the technical challenges identified in earlier
discussions around the inclusion of avoided deforestation within the CDM’s project-
based scope.55 Throughout 2005, numerous high-level policy makers,56 as well as the
nascent Coalition for Rainforest Nations,57 lent their support to the concept of
compensated reduction, emphasizing its cost-effectiveness as a solution to climate
change and underlining its related benefits in terms of poverty eradication,
biodiversity, and sustainable development.

At COP-11, held in Montreal (Canada) in December 2005, the governments of
Costa Rica and Papua New Guinea, on behalf of the Coalition of Rainforest Nations,
formally proposed that governments consider options to take action to reduce
emissions from deforestation (RED) in developing countries under the UNFCCC.58

Their submission most notably suggested that channelling new revenue streams –

using a national approach and based on the market valuation of forests – could play a
critical role in avoiding deforestation in developing countries.59 The idea of RED
elicited strong support among both developed and developing countries,60 as well as
numerous large conservation NGOs and firms active in the carbon market.61

53 C. Streck et al., ‘Climate Change and Forestry: An Introduction’, in C. Streck et al. (eds), Climate
Change and Forests: Emerging Policy and Market Opportunities (Chatham House, 2008), pp. 3–10, at
5–6.

54 This proposal was later published in two papers: M. Santilli et al., ‘Tropical Deforestation and the
Kyoto-Protocol: An Editorial Essay’ (2005) 71(3) Climate Change, pp. 267–76; P. Moutinho et al.,
‘Why Ignore Tropical Deforestation? A Proposal for Including Forest Conservation in the Kyoto
Protocol’ (2005) 56(222) Unasylva, pp. 27–30.

55 Santilli et al., ibid., pp. 271–2.
56 J.E. Stiglitz, ‘Conservation: Analysis. This is a Bold Initiative that Could Unite the Whole World’,

The Independent, 28 Nov. 2005, p. 2, available at: http://www8.gsb.columbia.edu/faculty/jstiglitz/
sites/jstiglitz/files/2003_Independent_Conservation.pdf; Statement by Sir Michael T. Somare, Prime
Minister of Papua New Guinea, Columbia University, New York, NY (US), 12 May 2005, available at:
http://www.rainforestcoalition.org/ documents/SirMichaelSomareGROCCSpeech-FINAL.pdf.

57 K. Conrad & G. Heal, ‘A Solution to Climate Change in the World’s Rainforests’, The Financial
Times, 30 Nov. 2005, available at: http://www.ft.com/intl/cms/s/0/3d0dc21e-6147-11da-9b07-
0000779e2340.html#axzz32MehdORw.

58 Submission by the Governments of Papua New Guinea & Costa Rica, ‘Reducing Emissions from
Deforestation in Developing Countries: Approaches to Stimulate Action’, 11th Conference of the
Parties to the UNFCCC, Agenda Item 6, 11 Nov. 2005, available at : http://unfccc.int/resource/docs/
2005/cop11/eng/misc01.pdf.

59 Ibid., p. 8.
60 Interview 33, pp. 1–2; Interview 70, p. 1.
61 B. Stephan, ‘Bringing Discourse to the Market: The Commodification of Avoided Deforestation’

(2012) 21(4) Environmental Politics, pp. 621–39, at 628.
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The UNFCCC COP thus decided to solicit the views of state parties and observers on
this issue and requested that its Subsidiary Body for Scientific and Technological
Advice (SBSTA) prepare a set of related recommendations.62 The two subsequent
workshops, organized in October 2006 and April 2007, built consensus among state
parties and observers regarding the integration of RED within the broader framework
and principles of the UNFCCC. The workshops highlighted the availability of tools
and methodologies for its implementation and the need to provide finance and
capacity building to support developing country participation. They also identified
the key issues to be resolved in future rounds of negotiation.63 In addition, the 2006
Stern Review on the economics of climate change argued that curbing deforestation
‘is a highly cost-effective way of reducing greenhouse gas emissions and has the
potential to offer significant reductions fairly quickly’.64 In the spring of 2007, the
fourth assessment report of the Intergovernmental Panel on Climate Change (IPCC)
established that forest carbon emissions in developing countries amounted to 17% of
global carbon emissions.65 These reports played a key role in convincing a range of
policy makers and practitioners that RED was a relatively inexpensive, simple, and
rapid way of reducing a significant share of global GHG emissions.66 In September
2007, 11 tropical rainforest countries accordingly released a joint statement in which
they expressed their support for RED and committed to ‘ensuring that a roadmap for
relevant forest issues will be addressed in climate change frameworks, in a manner
that is fair, equitable and in the common interest of the tropical rainforest
countries’.67

At COP-13, held in Bali (Indonesia) in December 2007, the UNFCCC parties
adopted the Bali Action Plan,68 a timetable to negotiate a new international
agreement intended to govern how the problem of climate change would be addressed

62 UNFCCC COP, Agenda Item 6, ‘Reducing Emissions from Deforestation in Developing Countries:
Approaches to Stimulate Action’, UN Doc. FCCC/CP/2005/5, 30 Mar. 2006, paras 76–84.

63 UNFCCC SBSTA, ‘Report on a Workshop on Reducing Emissions from Deforestation in Developing
Countries’, UN Doc. FCCC/SBSTA/2006/10, 11 Oct. 2006; UNFCCC SBSTA, ‘Report on the Second
Workshop on Reducing Emissions from Deforestation in Developing Countries’, UN Doc.
FCCC/SBSTA/2007/3, 17 Apr. 2007.

64 N. Stern, Stern Review on the Economics of Climate Change (Cambridge University Press, 2006),
p. 537. The Stern Review was a report commissioned by the UK government that was released to a
great fanfare. On its influence, see M. Hulme, Why We Disagree about Climate Change (Cambridge
University Press, 2009), pp. 125–6.

65 H.-H. Rogner et al., ‘Introduction’, in B. Metz et al. (eds), Climate Change 2007: Mitigation –

Contribution of Working Group III to the Fourth Assessment Report of the IPCC, pp. 99–116,
at 105–6, available at: http://www.ipcc.ch/pdf/assessment-report/ar4/wg3/ar4-wg3-chapter1.pdf. The
exact share of carbon emissions attributable to forest-based sources in developing countries remains a
source of scientific controversy. Some scholars suggest that forests amount to a quarter of the world’s
carbon emissions (e.g., Y. Pan et al., ‘A Large and Persistent Carbon Sink in the World’s Forests’
(2011) 333(6045) Science, pp. 988–93); others suggest that emissions from tropical deforestation may
be significantly lower than previous estimates (e.g., D.J. Zarin, ‘Carbon from Tropical Deforestation’
(2012) 336(6088) Science, pp. 1518–9).

66 Interview 7, p. 8; Interview 9, p. 4; Interview 35, p. 1.
67 Joint Statement of Tropical Rainforest Countries’ Leaders, New York, NY (US), 24 Sept. 2007, p. 2,

available at: http://www.rainforestcoalition.org/documents/F-11JointStatementbyLeadersofTropical
RainforestCountries24September2007.pdf.

68 Bali Action Plan, n. 3 above.
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beyond the end of the Kyoto Protocol’s initial commitment period in 2012. As part of
this plan, the UNFCCC COP included an agenda item that focused on ‘policy
approaches and positive incentives on issues related to reducing emissions from
deforestation and forest degradation in developing countries; and the role of
conservation, sustainable management of forests and enhancement of forest carbon
stocks in developing countries’.69 This expanded the potential scope of RED in two
directions.70 Firstly, in response to a proposal by countries in the Congo Basin, it now
included the reduction of emissions resulting from the degradation of forests (thus
turning RED into REDD). Secondly, adopting a suggestion made by India and China,
it would now aim to reward developing countries for their existing efforts in
conserving and enhancing forest carbon stocks and sustainable forest management
(thus adding the + sign to REDD+).71

In addition to launching a round of international negotiations on REDD+ under
the auspices of the UNFCCC, the COP adopted a separate decision in Bali, focusing
specifically on ‘approaches to stimulate action’ on REDD+.72 The Preamble to this
decision affirmed the ‘urgent need to take meaningful action’ to reduce GHG
emissions from forest-based sources in developing countries and recognized that
doing so could ‘promote co-benefits’ and ‘complement the aims and objectives of
other relevant international conventions and agreements’.73 Moreover, the UNFCCC
COP encouraged states to ‘strengthen and support on-going efforts to reduce
emissions from deforestation and forest degradation on a voluntary basis’ as well as
‘to explore a range of actions, identify options and undertake efforts, including
demonstration activities, to address the drivers of deforestation relevant to their
national circumstances’.74 In both respects, the COP called not just on states but on
all relevant organizations and stakeholders to provide capacity building, offer
technical assistance, and mobilize resources to support efforts undertaken to
operationalize REDD+ in developing countries.75

69 Ibid., para. 1(b)(ii).
70 The expansion of RED into REDD+ was not formally consecrated until a 2008 report of the SBSTA, in

which the semi-colon between the first two activities of REDD+ and its last three activities was
transformed into a comma, thus giving equal priority to all five activities: UNFCCC SBSTA, ‘Report on
the Workshop on Methodological Issues relating to Reducing Emissions from Deforestation and Forest
Degradation in Developing Countries’, UN Doc. FCCC/SBSTA/2008/11, 8 Sept. 2008. This wording
was later adopted by the UNFCCC Secretariat in a decision adopted in 2009 in Copenhagen
(Denmark), in Decision 4/CP.15, ‘Methodological Guidance for Activities relating to Reducing
Emissions from Deforestation and Forest Degradation and the Role of Conservation, Sustainable
Management of Forests and Enhancement of Forest Carbon Stocks in Developing Countries’,
UN Doc. FCCC/CP/2009/11/Add.1, 30 Mar. 2010.

71 T. Pistorius, ‘From RED to REDD+: The Evolution of a Forest-Based Mitigation Approach for
Developing Countries’ (2012) 4(6) Current Opinion in Environmental Sustainability, pp. 638–45, at
640; J.W. den Besten, B. Arts & P. Verkooijen, ‘The Evolution of REDD+: An Analysis of Discursive-
Institutional Dynamics’ (2014) 35 Environmental Science & Policy, pp. 40–8, at 42–3.

72 Decision 2/CP.13, ‘Reducing Emissions from Deforestation in Developing Countries: Approaches to
Stimulate Action’, UN Doc. FCCC/CP/2007/6/Add.1, 14 Mar. 2008.

73 Ibid., Preamble.
74 Ibid., paras 1 and 3.
75 Ibid., paras 2, 5 and 9.
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In accordance with the timetable set by the Bali Action Plan, COP-15 – held in
Copenhagen (Denmark) in December 2009 – was meant to result in the adoption of a
new long-term international agreement on climate change that was intended to
include REDD+. However, the unresolved stalemate between industrialized and
emerging economies over their respective contributions to global climate mitigation
thwarted the adoption of such an agreement. Instead, a smaller subset of countries,
comprising the major economies and representatives of different regions, concluded a
non-binding agreement outside the formal confines of the UNFCCC COP, known as
the Copenhagen Accord.76 Although this Accord included a pledge from Northern
countries to provide new and significant amounts of funding for REDD+,77 the
collapse of the broader climate negotiations prevented the COP from making
substantial progress in the development of REDD+.78 The experience in Copenhagen
was nonetheless significant for the continued ascendance of REDD+ within the
international climate negotiations, because it convinced governments and other
stakeholders that a comprehensive agreement on climate change was not necessary to
move forward with the development of REDD+.79

The Cancun Agreements adopted in December 2010 served as the vehicle for the
adoption of the first formal decision on REDD+ within the UNFCCC.80 As can be
seen in Table 2, the Cancun Agreements provided the core set of legal norms for
jurisdictional REDD+, defining its scope of application, its key phases, and its basic
elements. In Cancun, the COP also reiterated that the pursuit of REDD+ activities by
developing countries is subject to their national capabilities, capacities and
circumstances. It is, moreover, contingent on the delivery of adequate and
predictable levels of financial and technical support received from developed
countries.81 While the Cancun Agreements left unresolved many issues relating to
the full operationalization of REDD+, they nonetheless provided the essential
building blocks for REDD+ and served as the basis for its further development within
the UNFCCC82 and beyond.83

76 M. Doelle, ‘The Legacy of the Climate Talks in Copenhagen: Hopenhagen or Brokenhagen?’ (2010)
4(1) Carbon and Climate Law Review, pp. 86–100.

77 Decision 2/CP.15, ‘Copenhagen Accord’, UN Doc. FCCC/CP/2009/11/Add.1, 30 Mar. 2010, paras
6 and 8.

78 Interview 41, p. 1.
79 See in this regard the reflections of the head of the delegation of the Philippines to the UNFCCC in

Copenhagen and the facilitator of the REDD+ negotiations: A. La Vina, ‘Ways Forward after
Copenhagen: Reflections on the Climate Change Negotiating Processes by the REDD-plus Facilitator’,
2 Feb. 2010, available at: http://www.ccyd.cl/cambio_climatico_hoy/reed+/01-docredd+/La_Vina_
Copenhagen_reflections.pdf.

80 Decision 1/CP.16, ‘The Cancun Agreements’, UN Doc. FCCC/CP/2010/7/Add.1, 15 Mar. 2011, paras
68–79.

81 Ibid., paras 71, 74 and 76.
82 Decision 2/CP.17, UN Doc. FCCC/CP/2011/9/Add.1, 15 Mar. 2012, paras 63–73; Decisions 9/CP.19,

10/CP.19, 11/CP.19, 12/CP.19, 13/CP.19, 14/CP.19 and 15/CP.19, UN Doc. FCCC/CP/2013/10/
Add.1, 31 Jan, 2014; Draft Decision –/CP.21, ‘Adoption of the Paris Agreement’, UN Doc.
FCCC/CP/2015/L.9/Rev.1, 12 Dec. 2015, para. 55, and Paris Agreement, n. 18 above, Art. 5.

83 Interview 42, p. 1.
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3.2. Explaining the Role of Differentiation in the Development of
Legal Norms for REDD+ in the UNFCCC

Initial proposals to tackle avoided deforestation in the UNFCCC were largely
unsuccessful because of the way in which the principle of CBDR was understood
and applied throughout the 1990s. Most governments, especially in developing
countries, took the view that industrial sources of GHG emissions in the North
should serve as the primary and initial focus of global climate mitigation, and
that efforts to tackle forest-based emissions in developing countries risked delay
or preventing significant mitigation action in developed countries.84 In addition,
the prospective imposition of an international solution aimed at reducing
deforestation was seen to place an inequitable burden on developing countries,
which expressed numerous apprehensions about its negative repercussions for
national sovereignty, economic growth, and local communities.85 This particular

Table 2 The Core Legal Norms for Jurisdictional REDD+Developed in the Cancun Agreements

Activities REDD+ encompasses five activities:
∙ reducing emissions from deforestation
∙ reducing emissions from forest degradation
∙ conservation of forest carbon stocks
∙ sustainable management of forests
∙ enhancement of forest carbon stocks

Phases Operationalization of REDD+ should proceed in three stages:
∙ development of national strategies or action plans, policies and measures, and capacity

building (known as the readiness phase)
∙ implementation of the first stage possibly involving further support and demonstration

activities
∙ results-based actions subject to measurement, reporting and verification (MRV)

Elements Four REDD+ elements are expected to be developed at the national scale:
∙ strategy or action plan
∙ baseline of forest-related carbon emissions (known as a forest reference emissions or

forest reference level)*
∙ forest monitoring system for MRV*
∙ information system to report on the implementation of social and environmental

safeguards

* can be undertaken at the subnational level as an interim measure

84 E. Boyd, E. Corbera & M. Estrada, ‘UNFCCC Negotiations (Pre-Kyoto to COP-9): What the Process
Says about the Politics of CDM-Sinks’ (2008) 8(2) International Environmental Agreements:
Politics, Law and Economics, pp. 95–112, at 99; Stephan, n. 61 above, p. 628; J. Ebeling, ‘Risks and
Criticisms of Forestry-Based Climate Change Mitigation and Carbon Trading’, in Streck et al., n. 53
above, pp. 43–58, at 44–5.

85 E. Trines, ‘History and Context of LULUCF in the Climate Regime’, in Streck et al., n. 53 above,
pp. 33–42, at 38. These concerns were largely carried over from ongoing intergovernmental processes
focusing on forest governance, in which developing countries sought to obtain compensation for the
‘opportunity costs’ of forest conservation and resisted any instruments that might legally oblige them to
conserve their forests or avoid deforestation: see D. Humphreys, ‘The Politics of “Avoided
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representation of the division of burdens and responsibilities between countries
meant that any mechanism for addressing carbon emissions in the developing
world had to be tied to the climate mitigation obligations of developed countries
and thus required the use of an emissions trading mechanism like the CDM.
However, integrating forest-based emissions in the context of the CDM’s
project-based approach raised numerous methodological challenges that also
hampered the full integration of avoided deforestation within the Kyoto
Protocol.86

By contrast, we argue that the successful emergence of REDD+ in the UNFCCC
from 2005 onwards was facilitated by an innovative interpretation and application of
the CBDR principle. This meant that developing country governments could take on
voluntary commitments to reduce their carbon emissions, with the multilateral,
bilateral, and private sources of financial support and technical assistance provided
by developed countries, international organizations, NGOs, and corporations. The
way in which actors used the principle of CBDR to develop legal norms for REDD+
can be understood by reference to the causal mechanisms of utility-maximizing
commitments and persuasive argumentation.

To begin with, the particular arrangement underlying REDD+ – that is, that
developed countries supply results-based finance to fund the voluntary climate
mitigation efforts of developing countries from forest-based sources – provided
a new cooperative solution to an important collective action problem and maximized
the utility of most governments in the UNFCCC. Whereas other domains of
global climate governance had been driven by disagreements over the respective
roles and contributions of developed and developing countries, a proposed
international mechanism for REDD+ appealed to countries in both the North
and South.

Indeed, the development of legal norms advanced the interests of multiple actors in
the UNFCCC and enabled REDD+ to serve as a rare bright spot in the otherwise
faltering climate negotiations for many years.87 For developing countries, broadening
the scope of REDD+ to include emissions from forest degradation and provide
support for the conservation of forests and forest carbon stocks meant that an
expanded set of governments might benefit from funds and other forms of support
provided for the implementation of REDD+.88 At the same time, the advent of REDD+
was largely unthreatening to the economic interests of developed countries or large
emerging economies. REDD+ did not affect sensitive issue areas such as energy or
industrial development,89 nor did it address patterns of consumption and production

Deforestation”: Historical Context and Contemporary Issues’ (2008) 10(3) International Forestry
Review, pp. 433–42, at 436–40.

86 Schlamadinger et al., n. 52 above.
87 Angelsen & McNeill, n. 6 above, p. 35.
88 Interview 53, pp. 1–3; Interview 70, p. 2.
89 Interview 70, p. 1. In the words of one interviewee, REDD+ tends to be perceived positively by

governments as ‘something that we can all contribute to’ and that ‘doesn’t deal with a lot of things that
a lot of countries care about’: Interview 53, p. 2.
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in the developed world.90 Finally, the jurisdictional approach inherent in REDD+ had
the virtue of eliminating the most important methodological challenges associated with
a project-based mechanism like the CDM.91

In addition, the advent of REDD+ facilitated and reflected the construction of a new
norm regarding the meaning and implications of CBDR in the UNFCCC. In developing
legal norms for REDD+, actors within the UNFCCC reached a shared understanding
to the effect that voluntary commitments by developing countries to reduce emissions
from forest-based sources and the related provision of financial compensation and
technical assistance provided a legitimate way of differentiating between the roles and
responsibilities of various countries in global climate governance.92 The existing
literature suggests that the ability of persuasive argumentation to generate new norms
generally depends on three important conditions: (i) the existence of a new situation or
a crisis in which actors are especially open to new normative understandings;93 (ii) the
alignment between emergent or proposed norms and the existing norms internalized by
actors;94 and (iii) a context in which actors engage in a primarily deliberative or
participatory, rather than coercive, form of discourse.95

All three conditions were present in the context of the development of legal norms
for REDD+. Firstly, the emergence of an innovative interpretation of CBDR was
facilitated by the growing recognition of a ‘climate crisis’ that the world had done
little to address in the first 15 years of the UNFCCC.96 Secondly, the proponents of
REDD+ articulated their proposals in a manner that resonated with existing norms
regarding the principle of CBDR. They emphasized the importance of national
sovereignty, the provision of adequate support from the North, and the achievement
of important co-benefits in terms of sustainable development and poverty
eradication.97 At a symbolic level, the fact that developing countries first proposed
REDD+ and widely supported the initiative played an important role in its ability to
acquire legitimacy and gain support among state parties and observers within the
UNFCCC and beyond.98 Thirdly, the development of legal norms for REDD+ took

90 J.I. Allan & P. Dauvergne, ‘The Global South in Environmental Negotiations: The Politics of
Coalitions in Redd+’ (2013) 34(8) Third World Quarterly, pp. 1307–22, at 1314; J. Gupta et al.,
‘The Future of Forests’, in J. Gupta, N. van der Grijp & O. Kuik (eds), Climate Change, Forests and
REDD: Lessons for Institutional Design (Routledge, 2013), pp. 229–53, at 250–2.

91 Santilli et al., n. 54 above, pp. 271–2.
92 Den Besten, Arts & Verkooijen, n. 71 above, p. 46.
93 J.T. Checkel, ‘Why Comply? Social Learning and European Identity Change’ (2001) 55(3)

International Organization, pp. 553–88, at 562; Halliday & Carruthers, n. 36 above, pp. 35–6.
94 Shaffer, n. 22 above, p. 256. See also R. Price, ‘Reversing the Gun Sights: Transnational Civil Society

Targets Land Mines’ (1998) 52(3) International Organization, pp. 613–44, at 622–30.
95 Risse, n. 29 above, pp. 10–11; Checkel, n. 93 above, p. 563; Shaffer, n. 22 above, p. 249.
96 See, e.g., Conrad & Heal, n. 57 above.
97 See, e.g., UNFCCC SBSTA, ‘Report on the Second Workshop on Reducing Emissions from

Deforestation in Developing Countries’, n. 63 above, paras 43–4; Decision 2/CP.13, n. 72 above, paras
1–3, 5 and 9; Decision 1/CP.16, n. 80 above, paras 71, 74 and 76. See C.L. McDermott, ‘REDDuced:
From Sustainability to Legality to Units of Carbon – The Search for Common Interests in International
Forest Governance’ (2014) 35 Environmental Science & Policy, pp. 12–9, at 15–6.

98 Interview 33, pp. 1–2; Interview 70, p. 1; Observations Gathered during Participation at COP-16 in
Cancun (Mexico), Dec. 2010: Jodoin, n. 42 above. On the legitimacy of different developing countries and
coalitions of such countries in the negotiations over REDD+, see also Allan & Dauvergne, n. 90 above.
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place in a deliberative and iterative manner that took full advantage of the strengths
of the UNFCCC as a relatively participatory decision-making forum99 and benefited
from informal interactions among governments and other actors in other
international and transnational sites.100

In sum, the development of legal norms for REDD+ within the UNFCCC was
driven by the interest-based and norm-based causal mechanisms through which
actors interpreted and applied the principle of CBDR. An equally complex mix of
factors relating to CBDR explains the relatively rapid and extensive manner in which
legal norms for jurisdictional REDD+ have diffused around the world.

4. the role of cbdr in the diffusion of legal norms
for jurisdictional redd+ across multiple sites

of the law
In the Cancun Agreements, the UNFCCC COP stipulated the core legal norms for
jurisdictional REDD+ and encouraged developing countries to take voluntary
measures to prepare for its domestic implementation, subject to their national
capabilities, capacities, and circumstances, as well as the provision of support by
developed countries. In response, over 60 developing country governments have
launched jurisdictional REDD+ readiness efforts and have committed to the core legal
norms for jurisdictional REDD+ by preparing national strategies or actions, designing
baselines of forest-related carbon emissions, creating forest monitoring systems for
MRV, and developing safeguard information systems.101 A smaller subset of
countries has also taken steps towards the adoption of national policies,
institutions, and programmes to reduce carbon emissions originating in their
forests and to manage multilateral and bilateral sources of finance received for this
purpose. It is beyond the scope of this article to trace the different causal processes
through which these legal norms for REDD+ have spread around the world. We
provide here three propositions that can account for the direct and indirect role of
CBDR in spurring such a large array of developing countries to commit to the pursuit
of jurisdictional REDD+ activities.

Firstly, many developing countries have committed to the legal norms for
jurisdictional REDD+ because its innovative application of CBDR has meant that
the benefits of doing so outweigh its costs. They have made a rational calculation
that the pursuit of REDD+ provides a flexible and cost-effective approach to
address a significant collective action problem at the intersections of forestry,
climate change, and development.102 Because of their recognition of the importance
of national sovereignty, capabilities, and circumstances, the legal norms for

99 See, generally, J. Brunnée, ‘COPing with Consent: Law-Making under Multilateral Environmental
Agreements’ (2002) 15(1) Leiden Journal of International Law, pp. 1–52.

100 S. Reinecke, T. Pistorius & M. Pregernig, ‘UNFCCC and the REDD+ Partnership from a Networked
Governance Perspective’ (2014) 35 Environmental Science & Policy, pp. 30–9; Corbera & Schroeder,
n. 8 above.

101 Cerbu, Swallow & Thompson, n. 9 above.
102 Interview 9, p. 3.

272 Transnational Environmental Law, 5:2 (2016), pp. 255–284

https://doi.org/10.1017/S2047102516000182 Published online by Cambridge University Press

https://doi.org/10.1017/S2047102516000182


REDD+ provide developing countries with an opportunity to craft nationally
appropriate strategies and solutions for their implementation.103 This has made
it possible for a wide range of actors inside and outside government in these
countries to conclude that the implementation of REDD+ activities would enable
them to achieve existing objectives (whether these reside in improving forest
governance, sustaining economic growth, alleviating poverty, or mitigating climate
change).104

Many developing countries have also initiated REDD+ programmes and activities
in order to seize opportunities in terms of gaining access to financial resources and
technical assistance. In the wake of the Bali Action Plan, developed countries,
international organizations, and NGOs have created new finance and capacity-
building programmes to support developing countries in their voluntary efforts to
prepare for, and implement, the legal norms of jurisdictional REDD+.105 With the
notable exception of more developed countries like Brazil and Mexico, the
availability of funding for initiatives and projects aimed at improving the
governance of forests and land use has played an important role in the decision of
developing countries to initiate jurisdictional REDD+ readiness activities.106 For
example, the availability of funding for REDD+ provided by Norway, as well as its
potential alignment with existing objectives in forest governance and poverty
alleviation, appears to have been a determining factor in the Tanzanian government’s
decision to initiate jurisdictional REDD+ readiness efforts.107

Secondly, many developing countries have pursued the enactment and
implementation of the legal norms for REDD+ because they have internalized them
as an appropriate response in light of emerging norms concerning the differentiated
responsibilities of developing countries in global climate governance.108 The
purposeful framing of REDD+ as being consistent with the principle of CBDR,
coupled with the social interactions inherent in the wide array of multilateral and
bilateral initiatives for REDD+ readiness, has led numerous developing country
governments to internalize that the adoption and implementation of legal norms for
REDD+ formed a legitimate and appropriate course of action. In developing
countries, the internalization of these norms has been reflected most notably in the
leadership and rhetoric of government leaders who have expressed an abiding
commitment to the implementation of REDD+ and invoked a moral responsibility for

103 C. Streck, ‘Reducing Emissions from Deforestation and Forest Degradation: National Implementation
of REDD Schemes – An Editorial Comment’ (2010) 100(3–4) Climatic Change, pp. 389–94.

104 Interview 19, p. 1; Interview 21, p. 1; Interview 85, p. 3. See, generally, C. McDermott et al.,
‘Operationalizing Social Safeguards in REDD+: Actors, Interests and Ideas’ (2012) 21 Environmental
Science & Policy, pp. 63–72, at 64.

105 Corbera & Schroeder, n. 8 above.
106 Interview 9, p. 3; Interview 46, p. 3; Interview 54, p. 5. See also F. Seymour & A. Angelsen, ‘Summary

and Conclusions: REDD Wine in Old Wineskins?’, in A. Angelsen (ed.), Realising REDD+: National
Strategy and Policy Options (CIFOR, 2009), pp. 293–304, at 297 (many REDD+ projects ‘are simply
old wine in new REDD+ wineskins: existing projects or approaches that have been rebranded as
“REDD+” to attract new finance’).

107 Interview 15, p. 8; Interview 21, p. 1; Interview 53, pp. 1–2.
108 Interview 21, p. 1; Interview 68, pp. 2–3; Interview 83, p. 1.
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combating climate change and protecting the environment.109 This appears to have
been a critical factor in the Indonesian government’s decision to launch its national
REDD+ readiness efforts, in which Indonesian President Susilo Bambang Yudhoyono
took a central role.110

Thirdly, the diffusion of legal norms for REDD+ has also been driven by the causal
mechanism of acculturation. As more and more developing countries commenced
working on REDD+, this reinforced its legitimacy within the international
community and confirmed that norms around the appropriate roles and
responsibilities of developing countries in climate mitigation had indeed changed
since the adoption of the Kyoto Protocol.111 At some point, a commitment to the
legal norms for REDD+ may have come to be seen by developing country
governments as not only appropriate, but central to their identities as parties to the
UNFCCC.112 In this context, committing to REDD+ becomes a taken-for-granted
social practice of CBDR that is not necessarily connected with its rational advantages
for combating deforestation or gaining access to resources.

Although they may have done so to different degrees and at different stages in the
transnational legal process for REDD+, these three different causal mechanisms –

utility-maximizing commitments, internalization, and acculturation – explain the
complex ways in which CBDR has directly and indirectly influenced the decision of
developing countries to commit to the core legal norms for REDD+.

5. the role of cbdr in the implementation of
legal norms for redd+

Transnational legal processes frequently result in a gap between the diffusion of legal
norms and their actual implementation.113 The transnational legal process for REDD+
has been no different: initial and widespread enthusiasm for REDD+ has given way to

109 See, e.g., Intervention by H.E. Dr Susilo Bambang Yudhoyono, President of the Republic of Indonesia
on Climate Change at the G-20 Leaders Summit, in Pittsburgh, PA (US), 25 Sept. 2009, p. 2, available
at: http://forestclimatecenter.org/files/2009-09-25%20Intervention%20by%20President%20SBY%
20on%20Climate%20Change%20at%20the%20G-20%20Leaders%20Summit.pdf: ‘We have to
move forward based on the principle of “common but differentiated responsibilities and respective
capabilities”. Both developed and developing nations must do more and do away with a “business as
usual”mentality. Developed nations must take the lead, but developing nations must also seriously do
their part. My last point is on what Indonesia has done and what we will do because we also want to
be part of the solution. Indonesia, of course, faces problems and challenges in our national
development: growth, unemployment, poverty, infrastructure building, education and health care. But
we have decided and established a National Climate Change Action Plan with the targets of 2020 and
2050’.

110 Interview 85, p. 1; Interview 89, p. 2. See also Norwegian Agency for Development Corporation
(NORAD), ‘Real-Time Evaluation of Norway’s International Climate and Forest Initiative Con-
tributions to National REDD+ Processes 2007–2010. Country Report: Indonesia’, Mar. 2011,
pp. 18–9, available at: http://www.norad.no/en/tools-and-publications/publications/publication/
_attachment/333468?_download=true&_ts=12f9be6f113; C. Luttrell et al., ‘The Political Context of
REDD+ in Indonesia: Constituencies for Change’ (2014) 35 Environmental Science & Policy,
pp. 67–75, at 69.

111 Interview 7, p. 8. See McDermott, Levin & Cashore, n. 7 above, pp. 92–3; Angelsen & McNeill, n. 6
above, pp. 34–41.

112 Interview 21, p. 1.
113 Halliday & Carruthers, n. 36 above, p. 406.
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more sobering assessments of the challenges of catalyzing reforms in laws, institutions,
and policies, building technical capacity, addressing the drivers of forest loss, alleviating
poverty, and reducing carbon emissions in developing countries.114

The transnational legal process for REDD+ has thus far failed to deliver the sort of
significant reductions in carbon emissions envisioned a decade ago for two main reasons.
Firstly, developed countries have largely shirked their initial commitments to REDD+
finance and have failed to provide an adequate level of finance to support its full and
effective implementation in developing countries. Secondly, the gap between the
development and implementation of legal norms for REDD+ also results from what
Halliday and Carruthers call ‘internal contradictions’ – the unresolved compromises
between competing interests and ideas that underlie the very conception of REDD+ as a
solution to deforestation and forest degradation.115 The contradictions inherent in the
legal norms for REDD+ relate to its state-centricity, the limited capacity of many
developing countries to actually address the international drivers of forest-based carbon
emissions beyond their control, and the failure to engage actors that could govern and
manage the supply chains that drive deforestation and forest degradation, including
developed countries, emerging economies, and corporations.

5.1. The Inadequacy of Finance to Support REDD+

From the outset, REDD+ finance was premised on significant international transfers
from North to South, consistent with a particular understanding of CBDR in which
developed countries compensate developing countries for their efforts in reducing
carbon emissions from forest-based sources.116 The UNFCCC COP has repeatedly
acknowledged the need for ‘adequate and predictable’ funding for developing
countries, and has provided guidance on what REDD+ finance might entail.117

Notably, the 2013 Warsaw Framework for REDD+ affirms that payments must be
results-based and enjoins the UNFCCC financial mechanism, the Green Climate
Fund, to accept a key role in improving coordination.118

However, the multilateral regime still lacks a cohesive mechanism to govern the
sources, terms and levels of finance. Early party submissions on the issue evidence a
prevalent desire for a graduated approach, beginning with public funding that would
lead to long-term payments from carbon markets.119 Although the voluntary carbon
market is an active site of transnational law, negotiations on market approaches to

114 R. Fisher, Y. Hargita & S. Günter, ‘Insights from the Ground Level? A Content Analysis Review of
Multi-National REDD+ Studies since 2010’ (2016) 66 Forest Policy and Economics, pp. 47–58;
A. McGregor et al., ‘Practical Critique: Bridging the Gap between Critical and Practice-Oriented
REDD+ Research Communities’ (2014) 55(3) Asia Pacific Viewpoint, pp. 277–91, at 279.

115 Halliday & Carruthers, n. 36 above, p. 18.
116 C. Streck, ‘The Financial Aspects of REDD+: Assessing Costs, Mobilising and Disbursing Funds’, in

R. Lyster, C. MacKenzie & C. McDermott (eds), Law, Tropical Forests and Carbon (Cambridge
University Press, 2013), pp. 105–27.

117 See, e.g., Decision 1/CP.16, n. 80 above, para. 71, Appendix I; Decision 1/CP.18, ‘Agreed Outcome
Pursuant to the Bali Action Plan’, UN Doc. FCCC/CP/2012/8/Add.1, 28 Feb. 2013, para. 3; Decision
9/CP.19, n. 82 above, para. 2.

118 Decision 9/CP.19, n. 82 above, paras 3 and 5.
119 Angelsen & McNeill n. 6 above, p. 46; Streck, n. 116 above, p. 105.
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REDD+ at the UNFCCC have faltered.120 Nearly 90% of international finance comes
from the public sector, with bilateral agreements representing 51% of funds pledged
and multilateral funds managing a further 33%.121

There has been substantial disagreement over the architecture of REDD+ finance
and its future. Debates surrounding market instruments are ‘unresolved and highly
polarized’.122 In 2011 in Durban (South Africa), the COP agreed that ‘appropriate
market-based approaches could be developed’ and proponents, such as the Coalition
of Rainforest Nations, continue to advocate for the same.123 Yet, there are countries
staunchly opposed to the ‘commoditization’ of nature124 and BASIC parties contest
the use of credits to offset inaction on the part of developed countries, arguing that
offsets permit developed countries to avoid direct mitigation responsibilities and
compromise the achievement of global reductions.125 However, non-market channels
also face challenges. Strong linkages exist between public finance and official
development assistance, leading to critiques about the ‘aidification’ of REDD+.126

Apart from apprehensions about the effectiveness of aid in achieving policy
reforms,127 challenges to the aspirations of CBDR in this context include ensuring
national sovereignty when donors are involved in steering REDD+ initiatives,128 and
preventing inequity in the distribution of funding based on donor preferences. Two
countries, Brazil and Indonesia, currently receive 35% of all finance.129

120 C. Voigt & F. Ferreira, ‘The Warsaw Framework for REDD+: Implications for National
Implementation and Access to Results-Based Finance’ (2015) 9(2) Carbon & Climate Law Review,
pp. 113–29, at 123; M.E. Recio, ‘The Warsaw Framework and the Future of REDD+’ (2014) 24(1)
Yearbook of International Environmental Law, pp. 37–69, at 49–50.

121 M. Norman & S. Nakhooda, The State of REDD+ Finance, Center for Global Development,
Working Paper No. 378, Sept. 2014, updated May 2015, p. 2, available at: http://www.cgdev.org/
publication/state-redd-finance-working-paper-378.

122 Voigt & Ferreira, n. 120 above, p. 123.
123 Decision 2/CP.17, ‘Outcome of the Word of the Ad Hoc Working Group on Long-Term Cooperative

Action’, UN Doc. FCCC/CP/2011/9/Add.1, 15 Mar. 2012, para. 66. See also Recio, n. 120 above,
p. 49; UNFCCC Secretariat, ‘Financing Options for the Full Implementation of Results-Based Actions
relating to Activities referred to in Decision 1/CP.16, para 70, including Related Modalities and
Procedures’, UN Doc. FCCC/TP/2012/3, 26 July 2012, pp. 6–7.

124 See ‘Intended Nationally Determined Contribution from the Plurinational State of Bolivia’, submitted
to the UNFCCC, 12 Oct. 2015, p. 6; Recio, n. 120 above, p. 50; D.H. Boucher, ‘The REDD/Carbon
Market Offsets Debate: Big Argument, Small Potatoes’ (2015) 34(6–7) Journal of Sustainable
Forestry, pp. 547–58, at 548.

125 For more discussion, see M.E. Porrúra, E. Corbera & K. Brown, ‘Reducing Greenhouse Gas Emis-
sions from Deforestation in Developing Countries: Revisiting the Assumptions’, Tyndall Centre for
Climate Change Research Working Paper 115, Dec. 2007, pp. 22–6, available at: http://www.tyndall.
ac.uk/sites/default/files/wp115.pdf. See also Recio, n. 120 above, pp. 49–50; Joint Statement Issued at
the Conclusion of the 16th BASIC Ministerial Meeting on Climate Change, 15–16 Sept. 2013; and
Angelsen & McNeill, n. 6 above, p. 46.

126 A. Angelsen, ‘REDD+ as Performance-Based Aid’, United Nations University World Institute for
Development Economics Research, Working Paper No. 2013/135, Dec. 2013, available at:
https://www.wider.unu.edu/publication/redd-performance-based-aid.

127 Ibid.
128 See, e.g., Fischer, Hargita & Günter, n. 114 above, p. 56; Norman & Nakhooda, n. 121 above,

pp. 25–6; K. Canby et al., ‘Tracking REDD+ Finance: 2009–2012 Finance Flows in Seven REDD+
Countries’, Forest Trends, Nov. 2014, pp. 27–8, available at: http://www.forest-trends.org/
documents/files/reddx_report_2014.pdf.

129 Norman & Nakhooda, n. 121 above, pp. 2 and 23.
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Still, perhaps the greatest difficulty with REDD+ finance is the level and
predictability of support. Aggregate pledges for REDD+ reached US$9.8 billion in
2014.130 However, since 2010 ‘new pledges have been smaller and slower to
manifest’, averaging US$796 million annually131 – a figure that hardly approaches
cost estimates ranging from US$17 to US$33 billion per year for an abatement of
50% of forest-related emissions by 2020.132 Although global cost estimates are
admittedly imprecise,133 subnational experiences attest to the inadequacy of finance
on the ground, which has led to instances of stalled and abandoned projects.134 It is
important to note the fragility of ongoing efforts in these circumstances135 as well as
the true costs borne by forest countries, the domestic funding of which potentially
exceeds international transfers.136 Recognizing the need for support from
international finance, several developed countries pledged increased finance for
REDD+ in the run-up to COP-21 in Paris, with the aim of providing US$1 billion per
year by 2020 or over US$5 billion in the period 2015 to 2020.137 It remains to be
seen whether these ambitious new pledges will be borne out in the coming years.

Despite the initial framing of REDD+ as an instrument to enable developing
countries’ voluntary contributions to mitigation through international support,
developed countries have simply not provided sufficient finance; nor has the COP
improved on the Warsaw Framework for REDD+ to agree upon a coherent
mechanism that would address this pressing need.138

5.2. The Internal Contradictions Inherent in REDD+ Differentiation

The second major challenge to the effectiveness of the legal norms for REDD+ arises
from internal contradictions in the conceptualization of REDD+ as a mechanism in
which developing countries take on voluntary commitments to reduce carbon
emissions from forest-based sources, with the financial and technical support of
developed countries. This new way of differentiating between developing and

130 Ibid., p. 2.
131 Ibid.
132 On approaches to and challenges with estimating REDD+ costs, see Streck, n. 116 above; C. Streck &

C. Parker, ‘Financing REDD+’, in Angelsen et al., n. 6 above, pp. 111–28.
133 Ibid.
134 W.D. Sunderlain et al., ‘REDD+ at a Critical Juncture: Assessing the Limits of Polycentric Governance

for Achieving Climate Change Mitigation’ (2015) 17(4) International Forestry Review,
pp. 400–13, at 410; Norman & Nakhooda, n. 121 above, pp. 19–21.

135 Canby et al., n. 128 above, p. 30; Governors’ Climate & Forests Task Force, ‘Rio Branco Declaration:
Building Partnerships & Securing Support for Forests, Climate & Livelihoods’, Rio Branco (Brazil),
11 Aug. 2014, available at: http://www.gcftaskforce.org/resource_library/documents.

136 Norman & Nakhooda, n. 121 above, p. 9; Streck and Parker, n. 132 above, pp. 117–8.
137 Joint Statement by Germany, Norway and the United Kingdom of Great Britain and Northern Ireland,

‘Unlocking the Potential of Forests and Land Use’, 30 Nov. 2015, available at: http://www.bmub.bund.
de/N52621-1. See also The World Bank, ‘Outcomes from COP21: Forests as a Key Climate and
Development Solution’, 18 Dec. 2015, available at: http://www.worldbank.org/en/news/feature/2015-
/12/18/outcomes-from-cop21-forests-as-a-key-climate-and-development-solution.

138 The UNFCCC COP outcome in Lima (Peru) in 2013 makes scant reference to REDD+: Decision
1/CP.20, ‘Lima Call for Climate Action’, UN Doc. FCCC/CP/2014/10/Add.1, 2 Feb. 2015. The Paris
Agreement (n. 18 above, Art. 5(2)) encourages parties to implement and support existing frameworks
already agreed upon by the COP.
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developed countries has facilitated the development and diffusion of REDD+ as a
cooperative endeavour in transnational climate law. However, early lessons gained
from implementing REDD+ highlight two important internal contradictions in this
conception of CBDR: state-centricity and the limited capacity of developing countries
to undertake mitigation actions without corresponding actions from others who
control and reinforce the drivers of deforestation and forest degradation. Developed
countries, emerging economies and the private sector significantly influence
deforestation and forest degradation in developing countries in a manner that
problematizes the existing, binary view of their respective responsibilities and
capabilities.

The first difficulty is the state-centricity of legal norms for jurisdictional REDD+.
The case for engaging the private sector in REDD+ relates both to its responsibility to
mitigate climate change and its capacity to devote financial resources to REDD+. The
private sector contributes significantly to deforestation and forest degradation.
During the latter part of the 20th century, governments increasingly withdrew direct
control over land use, and private actors now exert considerable influence over forest
change as ‘agents of deforestation’.139 Insofar as private enterprises are agents of
deforestation,140 governments are reluctant to compensate them for lost
opportunities to exploit natural resources on a business-as-usual model through
REDD+ payments.141 Moreover, a wide range of actors, including parties to the
UNFCCC, are turning to the private sector to scale-up REDD+ finance because of the
inadequacy of public finance and the sector’s greater resources in the current
economic climate.142 The combination of these factors has led scholars to
characterize the private sector as a ‘socially just’ source of REDD+ finance.143

Little is being done, however, to moderate the state-centric nature of REDD+. In
Durban, the UNFCCC COP agreed that finance ‘may come from a wide variety of
sources’, and identified the private sector as one such source.144 The Warsaw
Framework for REDD+ later recognized the need to provide information and
recommendations to private entities on effective support for REDD+, and encouraged
collaborative practices to coordinate finance.145 Nevertheless, private engagement in
REDD+ has been limited primarily to companies situated in developed regions which

139 Yet, governments typically do not cede control entirely to private enterprises. Private enterprises often
act under legal authority and with state support: T.K. Rudel, ‘Changing Agents of Deforestation:
From State-Initiated to Enterprise Driven Processes, 1970–2000’ (2007) 24(1) Land Use Policy,
pp. 35–41.

140 Ibid., p. 35.
141 Angelsen & McNeill, n. 6 above, p. 48.
142 See, e.g., The Commonwealth, ‘Commonwealth Leaders’ Statement on Climate Action’, 28 Nov.

2015, available at: http://thecommonwealth.org/media/press-release/commonwealth-leaders-state-
ment-climate-action.

143 R. Dixon & E. Challies, ‘Making REDD+ Pay: Shifting Rationales and Tactics of Private Finance and the
Governance of Avoided Deforestation in Indonesia’ (2015) 56(1) Asia Pacific Viewpoint, pp. 6–20, at 7.

144 Decision 2/CP.17, n. 123 above, para. 65.
145 Decision 10/CP.19, ‘Coordination of Support for the Implementation of Activities in relation to

Mitigation Actions in the Forest Sector by Developing Countries, including Institutional Arrange-
ments’, UN Doc. FCCC/CP/2013/10/Add.1, 31 Jan. 2014, paras 3(e), 4–8.
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purchase verified emissions reductions through voluntary carbon markets. The total
value of such transactions is quite low.146

Explanations for this lack of involvement focus on the absence of regulatory
intervention to stimulate activity, especially in a compliance-based carbon market.147

Negotiations on a global carbon market have stalled, and most regional and
subnational regimes do not recognize REDD+ credits.148 Without a functioning
compliance scheme, corporate social responsibility is the leading motivation for
private actors,149 but it will certainly not bridge the gap in REDD+ finance.150 As a
result, commentators routinely call upon governments to undertake interventions that
mobilize private engagement such as investment incentives, risk mitigation and
knowledge dissemination.151 Yet, little evidence demonstrates the feasibility of their
recommendations. In actuality, there is a dearth of information on existing types,
amounts and sources of private flows, to say nothing of potential reforms.152

Mobilizing the private sector could begin with a more robust appreciation of these
issues, as well as of less studied opportunities for businesses in developing countries
including small- to medium-sized enterprises, which have a critical role to play.153

Still, apart from the utility of any findings that may result from new empirical
research, the sheer lack of information on private sector engagement highlights the
deficits of a traditionally state-centric focus of legal norms for REDD+. Although the
global community is thinking about corporate capabilities and responsibilities, and
measures to involve the private sector, more should be done to ensure that
corporations assume greater responsibility for the effectiveness of REDD+. One step
in that direction might include recasting CBDR as it applies to legal norms for
REDD+ to bring private actors into discussions on differentiation.

146 F. Bernard, S. McFatridge & P.A. Minang, ‘The Private Sector in the REDD+ Supply Chain: Trends,
Challenges and Opportunities’, International Institute for Sustainable Development (IISD) Report,
Aug. 2012, p. 1, available at: http://www.iisd.org/pdf/2012/redd_private_sector_report.pdf;
A. Goldstein & G. Gonzalez, Turning Over a New Leaf: State of the Forest Carbon Markets 2014
(Ecosystem Marketplace, 2014), pp. 40–3. Companies in developed regions account for 98% of
forestry offset purchases: see Norman & Nakhooda, n. 121 above, p. 38.

147 See, e.g., Goldstein & Gonzalez, ibid.; D.P. Barron & C.L. McDermott, ‘Private Funders Perspectives
on Local Social and Environmental Impacts in Reducing Emissions from Deforestation and
Degradation+’ (2015) 17(2) Journal of Environmental Policy & Planning, pp. 277–93, at 279.

148 S. Weaver, ‘Practitioner Perspective on REDD: Commercial Challenges in Project-Based Rainforest
Protection Financing in the Asia Pacific Region’ (2015) 56(1) Asia Pacific Viewpoint, pp. 140–52, at
148–9; Norman & Nakhooda, n. 121 above, pp. 36–7. Note that California (US) has moved to
integrate REDD+ offsets into its cap-and-trade programme.

149 Goldstein & Gonzalez, n. 146 above, p. xii.
150 See, e.g., Dixon & Challies, n. 143 above, pp. 15–6.
151 See, e.g., I. Henderson et al., ‘The Role of the Private Sector in REDD+: The Case for Engagement and

Options for Intervention’, UN-REDD Programme Policy Brief Issue #04, 2013; Bernard, McFatridge
&Minang, n. 146 above; R. O’Sullivan et al., ‘Engaging the Private Sector in the Potential Generation
of Carbon Credits from REDD+: An Analysis of Issues’, Report to the UK Department for Inter-
national Development, June 2010.

152 Bernard, McFatridge & Minang, n. 146 above, p. 1.
153 The UN-REDD Programme emphasizes the wide spectrum of private actors influencing REDD+,

including smallholders in developing countries associated with the drivers of deforestation, and it
situates private sector engagement within a broader shift to a green economy: see, e.g., Henderson
et al., n. 151 above; see also UN Environment Programme, Building Natural Capital: How REDD+
Can Support a Green Economy, Report of the International Resource Panel (UNEP, 2014).
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In addition, the abilities of developing countries to fulfil their commitments are limited
by developed countries, emerging economies and corporations, which reinforce the
drivers of deforestation and forest degradation. Similar to the evolution of forest change
from state- to enterprise-driven processes, a further trend in land-use governance for
which REDD+ ought to account is the shift from territorial to flow-centred arrangements
that follow the exchange of goods through supply chains.154 For many years, it was
commonly believed that population increases in shifting cultivators and smallholders
were the principal drivers of forest change.155 However, critical studies show that a
major driver of deforestation is the production of commodities for international markets,
including cattle, soybeans, timber and palm oil.156 Interdependencies across borders
resulting from globalization, population growth and consumer preferences, among other
factors, have an acute impact on forest loss.157 Therefore, international supply chains are
important determinants of GHG emissions which, we argue, necessitate supply- and
demand-side measures, and a more nuanced interpretation of CBDR.

The frameworks to operationalize REDD+ at the UNFCCC are wanting in this
respect. The Cancun Agreements specify that REDD+ national strategies and action
plans should address the drivers of deforestation and forest degradation. In 2010, the
SBSTA commenced a work programme on associated issues.158 Parties’ submissions
to the SBSTA indicate an awareness of the impacts of international consumption, and
developing countries requested that modalities and guidelines to identify and address
the drivers be developed.159 In the end, however, the decision adopted in Warsaw
(Poland) does not recommend new measures, nor does it refer to international
drivers. The decision has instead been critiqued for having ‘reinforce[d] somewhat the
view that forest communities are primary agents of deforestation’.160 Likewise, many
REDD+ national strategies developed for transnational programmes beyond the
UNFCCC focus on national or local, rather than international, scale drivers.161

Deficiencies in addressing the international drivers of deforestation raise concerns
about the success of REDD+ because the tangible value of supply chains vastly
outweighs REDD+ incentives.162 For example, the net value of oil palm plantations in

154 T. Sikor et al., ‘Global Land Governance: From Territory to Flow?’ (2013) 5(5) Current Opinion in
Environmental Sustainability, pp. 522–7, at 524.

155 N. Hosonuma et al., ‘An Assessment of Deforestation and Forest Degradation Drivers in Developing
Countries’ (2012) 7(4) Environmental Research Letters, pp. 1–12, at 8.

156 Ibid.; G. Kissinger, M. Herold & V. de Sy, Drivers of Deforestation and Forest Degradation:
A Synthesis Report for REDD+ Policymakers (Lexeme Consulting, 2012), p. 5.

157 Ibid.; Pacheco et al., ‘REDD+ and the Global Economy: Competing Forces and Policy Options’, in
Angelsen et al. (eds), n. 6 above, pp. 51–68, at 52–4; J. Weatherly-Singh & A. Gupta, ‘Drivers of
Deforestation and REDD+ Benefit-Sharing: A Meta-Analysis of the (Missing) Link’ (2015) 54
Environmental Science & Policy, pp. 97–105, at 98.

158 Decision 1/CP.16, n. 80 above, para. 72, Appendix II(a).
159 UNFCCC SBSTA, ‘Views on Issues Identified in Decision 1/CP.16, Para. 72 and Appendix II.

Submissions from Parties’, UN Doc. FCCC/SBSTA/2012/MISC.1, 23 Mar. 2012; Recio, n. 120
above, p. 56.

160 Weatherly-Singh & Gupta, n. 157 above, p. 103; see also Recio, n. 120 above, p. 58.
161 Kissinger, Herold & de Sy, n. 156 above, pp. 19–20; Weatherly-Singh & Gupta, n. 157 above,

pp. 98–9, 103.
162 See, e.g., Boucher, n. 124 above; Kissinger, Herold & de Sy, n. 156 above, pp. 21–2.
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Indonesia are estimated in the range of US$6,000 to US$9,000 per hectare, compared
with US$614 to US$994 per hectare in carbon credits; this difference could double if
the value of timber is taken into account.163 Transnational sustainable commodity
initiatives that have materialized in parallel with REDD+ deal specifically with such
challenges by seeking to intervene at key junctures in supply chains.164 Certification
schemes, such as the Forest Stewardship Council (FSC), are perhaps the best-studied
examples.165 More recently, commodity roundtables, moratoria and government
procurement policies are burgeoning.166 Notably, the 2014 New York Declaration
on Forests saw hundreds of stakeholders pledge to end forest loss by 2030, in part
through ‘zero-deforestation’167 commitments made by private enterprises as well as
developed country procurement policies.168 Unfortunately, while the Declaration
does refer to REDD+, connections between REDD+ and transnational sustainable
commodity initiatives remain ambiguous. Generally, sustainable commodity
initiatives and REDD+ appear to be progressing in isolation.169

Many sustainable commodity initiatives are in their infancy and their impacts are
unclear. However, reconciling REDD+ with efforts to address the pressures of
international demand would be beneficial in minimizing confusion among
overlapping stakeholders and simply making REDD+ viable. In turn, the
interpretation of CBDR as a territorially bounded principle must adjust to new
understandings about the responsibilities and capabilities of consuming countries –

whether developed, developing or emerging economies – and of private actors that
influence the supply chains that contribute to forest loss in the developing world.
While REDD+ does offer a pathway for developing countries to take on voluntary
commitments to reduce their carbon emissions, in addition to providing finance, other
countries and corporations must address their active roles in driving deforestation
and forest degradation.

163 Pacheco et al., ‘REDD+ and the Global Economy: Competing Forces and Policy Options’, in Angelsen
et al. (eds), n. 6 above, pp. 51–68, at 59. Much of the literature focuses on general estimates of supply
chain values in a given year without direct comparison with REDD+ incentives: see, e.g., M. Peters-
Stanley et al., ‘Supply Change: Corporations, Commodities and Commitments that Count’, Forest
Trends, Mar. 2015, p. 7, available at: http://forest-trends.org/releases/uploads/Supply%20Change_
Report.pdf; Boucher, n. 124 above.

164 See, e.g., P. Newton, A. Agrawal & L. Wollenberg, ‘Enhancing the Sustainability of Commodity
Supply Chains in Tropical Forest and Agricultural Landscapes’ (2013) 23(6) Global Environmental
Change, pp. 1761–72.

165 See, e.g., G. Auld & B. Cashore, ‘The Forest Stewardship Council’, in P. Utting, D. Reed & A.M. Reed
(eds), Business Regulation and Non-State Actors: Whose Standards? Whose Development (Routledge,
2012), pp. 134–47.

166 Peters-Stanley et al., n. 163 above; C. Meyer & D. Miller, ‘Zero Deforestation Zones: The Case for
Linking Deforestation-Free Supply Chain Initiatives and Jurisdictional REDD+’ (2015) 34(6–7)
Journal of Sustainable Forestry, pp. 559–80.

167 There is no standardized definition of ‘zero-deforestation’; it may denote ceasing deforestation
altogether or offsetting deforestation through restoration: see Peters-Stanley et al., n. 163 above,
p. 14; Meyer & Miller, n. 166 above, pp. 568–9.

168 UN Climate Summit 2014, ‘Forests Action Statements and Action Plans’,
available at: http://www.un.org/climatechange/summit/action-areas.

169 D. Nepstad et al., ‘More Food, More Forests, Fewer Emissions, Better Livelihoods: Linking REDD+,
Sustainable Supply Chains and Domestic Policy in Brazil, Indonesia and Colombia’ (2013) 4(6)
Carbon Management, pp. 639–58, at 642.
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6. conclusion

This article offered a socio-legal analysis of the role of CBDR in the development,
diffusion, and implementation of legal norms for REDD+. Overall, our approach
revealed the importance of interest-driven and norm-driven behaviour in the causal
processes that underlie the development, diffusion, and implementation of legal
norms in transnational climate law.

We have argued that the emergence of REDD+ within the UNFCCC resulted from
an innovative conception of differentiation which broke with previous efforts to
address carbon emissions in developing countries under the UNFCCC during the
1990s. Governments drew on the principle of CBDR to design REDD+ as a scheme
for compensated reductions in carbon emissions with financial, technical and
capacity-building support to flow from developed countries to developing countries
that are willing to assume commitments on a voluntary basis. In doing so, the
proponents of REDD+ generated a shared understanding that developing countries
could take on responsibilities to contribute to the mitigation of climate change,
subject to their national circumstances and adequate support from developed
countries. Seen in this light, the principle of CBDR was no longer a hindrance to
taking action on deforestation, nor did it amount to a static principle with a settled
meaning. Instead, it served as a dynamic resource that actors used to craft cooperative
solutions to a collective action problem. It also provided a normative frame by which
actors could legitimize a new division of responsibilities among parties to the
UNFCCC.

We also claimed that CBDR played an important role, both directly and indirectly,
in the widespread diffusion of legal norms for jurisdictional REDD+ around the
world. The particular way in which CBDR has been applied to REDD+ – especially in
terms of its flexible nature and promised flows of finance and assistance – incentivized
developing countries to commit to the launch of jurisdictional REDD+ readiness
activities. The diffusion of legal norms for REDD+ was also driven by developing
country governments internalizing a new norm regarding their responsibility to
contribute to climate mitigation efforts. Over time, as more and more such countries
have committed to REDD+, developing countries have been acculturated into
launching jurisdictional REDD+ readiness activities, which have arguably become
central to their identities as parties to the UNFCCC.

We noted, however, that the transnational legal process for REDD+ has run into
some difficulties at the implementation stage. Firstly, developed countries have largely
shirked their initial commitments to REDD+ finance and have failed to provide an
adequate level of finance to support its full and effective implementation in
developing countries. As a result, developing countries have lacked the capabilities
to adopt policies and programmes to shift incentives away from activities that
engender deforestation and forest degradation and towards activities that increase
carbon sequestration in forests. Secondly, the gap between the development and
implementation of legal norms for REDD+ has also resulted from the internal
contradictions inherent in REDD+. These include the limited capacity of many
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developing countries to address the international drivers of forest-based carbon
emissions that lie beyond their control, as well as their failure to engage actors –

developed countries, emerging economies, and corporations – that could govern and
manage the supply chains at the root of deforestation and forest degradation.

Our analysis has important implications for the potential contributions of CBDR
in the field of transnational climate law. Parties to the UNFCCC have continued to
simultaneously evoke contrasting iterations of CBDR in deeply contentious debates
over the future of climate action. For example, the persisting characterization of
differentiation as a principle rooted in Annex I and non-Annex I distinctions during
the negotiation of a second commitment period for the Kyoto Protocol led to
intractable disputes between developed countries and emerging economies, ultimately
resulting in a weak arrangement. Recasting CDBR was thus a prerequisite to
achieving consensus on an international agreement for the post-2012 period.170 The
new treaty established under the UNFCCC in 2015, the Paris Agreement, takes into
account developing countries’ contributions to climate change in that it applies to all
parties. However, it still expressly obliges developed countries to ‘continue taking the
lead’,171 stipulates that parties’ commitments should reflect CBDR in the light of
national circumstances, and mandates that developing countries be provided with
support.172 In a fashion that resembles the way in which CBDR was first applied to
REDD+, the Paris Agreement requires developing countries to elaborate targets that
are to be self-determined and bolstered by international transfers.

The challenges with respect to the transnational legal process for REDD+ suggest
that further innovations in the application of CBDR may be important for the future
of transnational climate law. Although REDD+ was originally premised on
international transfers from the North, in fact domestic funding from developing
countries possibly exceeds the contributions of developed countries. Confidence in
REDD+ finance has been tempered by grave concerns about its sources, its amount –
which is distressingly inadequate – its inequitable allocation to a few emerging
economies, and the consequences of aid-based funding on national sovereignty. This
points to the need for actors in transnational climate governance to develop credible
third party mechanisms, whether within the UNFCCC or beyond, that could enhance
the transparency and accountability of the financial pledges made by developed
countries in support of climate action in developing countries.

In addition, given that pledges from developed countries are not expected to
increase appreciably, parties to the UNFCCC, civil society, subnational governments
and others have shifted their attention to two novel solutions that would ultimately
redistribute accountability for climate change mitigation: private sector engagement,
and transnational sustainable commodity initiatives. Engaging private enterprises in

170 See, e.g., L. Rajamani, ‘The Durban Platform for Enhanced Action and the Future of the Climate
Regime’ (2012) 61(2) International and Comparative Law Quarterly, pp. 501–18.

171 Draft Decision –/CP.21, n. 82 above, Art. 4(4).
172 Ibid., Art. 4(3)–(5). Interestingly in Art. 9 of the Paris Agreement (n. 18 above) on the subject of

finance, the COP requires developed countries to provide finance to developing countries, but it also
encourages other parties to provide support voluntarily.
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REDD+ is said to be justified because of the abundant financial resources at their
disposable and their moral obligations to minimize forest loss within their control.
Similarly, transnational sustainable commodity initiatives seek to account for
underlying drivers of deforestation and forest degradation that can be managed by
the agents of international supply chains and by developed countries that import
unsustainable commodities.

Lessons derived from our analysis of REDD+ in this article point to the importance
of developing broader conceptions of CBDR that can account for the contemporary
reality that a spectrum of actors and practices influence GHG emissions. Our
observations are also reinforced by recent scholarship which applies a CBDR ‘lens’ to
subjects such as major industrial emitters, border adjustment policies on carbon, and
the place of consumption in GHG accounting rules.173 Future research in this field
might examine linkages between updated conceptions of CBDR and the myriad
transnational climate initiatives discussed in the scholarly literature in order to
achieve a better understanding of the potential of differentiation both to frustrate and
to enhance the effectiveness of transnational climate law.

173 See, e.g., P.G. Harris & J. Symons, ‘Norm Conflict in Climate Governance: Greenhouse Gas
Accounting and the Problem of Consumption’ (2013) 13(1) Global Environmental Politics, pp. 9–29;
K. Steininger, et al., ‘Justice and Cost-Effectiveness of Consumption-Based versus Production-Based
Approaches in the Case of Unilateral Climate Policies’ (2014) 24 Global Environmental Change,
pp. 75–87; P.C. Frumhoff, R. Heede & N. Oreskes, ‘The Climate Responsibilities of Industrial
Carbon Producers’ (2015) 132(2) Climatic Change, pp. 157–71.
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