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Electoral-law-induced Distortions of the

Constitutional Principle of Substantive Equality of
Elections. The Case of Polish Local Elections

Adam Cebula*

Principle of equality of elections in Polish Constitution pertains to all types of self-
government elections — Direct consequence of the constitutional guarantee of
equality of all citizens before the law — Provisions of the 2011 Polish Election
Code on procedures for creating single-seat constituencies — Substantive equality
does not apply in the case of elections to councils of small and middle-sized
communes — Permissible departures from the demographic norm regulating the
size of constituencies — Possible size discrepancies between individual single-seat
constituencies (1:3) lead to serious disparities between residents of the same commune
in their potential impact on local self-government institutions — Compatibility
with standards concerning the substantive equality of elections formulated in the
Code of Good Practice in Electoral Matters by the Venice Commission

INTRODUCTION

The principle of equality of elections plays an important role in the process of
establishing who are the power elites in democratic societies. It is widely believed
that it, along with the principles of universality, directness and secrecy of elections,
is one of the foundations of the electoral system. With the restoration of
democracy in Poland after the period of the Communist regime, these principles
have been recognised by Polish legal scholars as the basic assumptions underlying
all kinds of procedures shaping the political representation of citizens (at both the
national and local level), which ultimately determine their democratic nature.'

*Adam Cebula is a lecturer in philosophy at Cardinal Stefan Wyszyriski University in Warsaw
(Poland). His research interests include ethics and legal/political philosophy; email: a.cebula@uksw.
edu.pl.

'K. Sktadowski, Zasada réwnoéci wyboréw a wybory do Senatu w kodeksie wyborczym’® [ 7he
principle of equality of elections and the election to the Senate in the Election Code], in K. Skotnicki (ed.),
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“Thus, if these principles are not actualised’, writes Garlicki, ‘the elections by
definition cannot have a democratic character.”> Determination of the
fundamental character of the electoral principles is accompanied in most cases
by a recognition of their equal weight as specific safeguards against abuses of the
democratic system of government: in a variety of studies dealing with electoral law
they are most frequently considered together, without being in any way
hierarchised. Nevertheless, as noted by Dudek, each of them is characterised by
a different ‘axiological potential’: universality and equality are related, in his view,
to substantive justice, whereas directness and secrecy relate to the procedural
fairness of elections, the essential point being that the ‘realisation of universality of
elections necessarily implies respect for their equality’ (with the contemporary, i.e.
fully egalitarian and prejudice-free meaning of ‘universality’ underlying the latter
statement).

The profound significance of the general principles of democratic elections is
the main factor behind their being proclaimed directly in most modern
constitutions, whereby they gain the status of fundamental rules underlying the
whole system of public governamce.4 In the case of Poland, the
constitutionalisation of those principles is effected by the Constitution of the
Republic of Poland in Articles 96 § 2 (elections to the Sejm, the lower chamber of
the Polish Parliament), 97 § 2 (elections to the Senate), 127 § 1 (presidential
elections) and 169 § 2 (local elections). Three of the four electoral procedures — for

Kodeks wyborczy. Wstgpna ocena [The Election Code. Preliminary Assessment] (Wydawnictwo Sejmowe
2011) p. 268. See also J. Buczkowski, Podstawowe zasady prawa wyborczego III Rzeczypospolitej [ The
Basic Principles of the Electoral Law of the Third Republic] (Wydawnictwo UMCS 1998) p. 39;
B. Banaszak, Prawo konstytucyjne [Constitutional Law] (C.H. Beck 2008) p. 339; M. Chmaj and
W. Skrzydlo, System wyborczy w Rzeczypospolitej Polskiej [The Electoral System in the Republic of
Poland] (Wolters Kluwer 2014) p. 45; K. Skotnicki, ‘System wyborczy do Sejmu i Senatu’ [7he
electoral system for the Sejm and the Senate], in D. Gérecki (ed.), Polskie prawo konstytucyjne [Polish
Constitutional Law] (Wolters Kluwer 2012) p. 115 at p. 117.

21, Garlicki, Polskie prawo konstytucyjne. Zarys wyktadu [Polish Constitutional Law. An Outline
of a Lecture] (Lexix Nexis 2014) p. 147. The author also stresses that these principles do not exhaust
the catalogue of all the conditions necessary for the proper conduct of democratic elections. He gives
an example of an additional principle — the principle of political pluralism — which he considers to be
an essential element of the electoral system. In recent years, much attention has been focused on the
principle of free elections, which is considered autonomous in relation to the classical set of electoral
principles (see e.g. G. Kryszeti, Standardy prawne wolnych wyboréw parlamentarnych [Legal Standards
of Free Parliamentary Elections) (Temida2 2007)).

’D. Dudek, ‘Konstytucyjna aksjologia wyboréw’ [The constitutional axiology of elections], in
F. Rymarz (ed.), ludices electionis custodes. Se¢dziowie kustoszami wybordw. Ksigga Pamigtkowa
Patistwowej Komisji Wyborczej [ludices electionis custodies. Judges as Custodians of Elections. The
Memorial Book of the National Electoral Commission] (Wydawnictwo Krajowego Biura Wyborczego
2007) p. 43 at p. 45-46.

4Skladowski, supran. 1, p. 271.
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election to the Sejm, to the office of President of the Republic and to legislative
bodies representing territorial units — are characterised in the aforementioned
provisions of the Constitution as being compliant with the principle of equality.
Polish constitutional law does not, however, ascribe the characteristic of equality
to elections to the Senate.”

Critically important to the fairness of electoral procedures, the principle of
equality of elections nonetheless constitutes a significant challenge for legislators,
especially with regard to its substantive aspect, i.e. the fixed ratio between the
number of seats electable in any constituency and the number of residents in it, or
the number of citizens/residents eligible to vote/actually voting for any of the
contenders for the seats in question. In line with internationally accepted
standards, substantive equality of elections can be implemented by taking into
account any of the following features of the constituencies in which elections are
held (or a combination thereof): their total population, the number of resident
nationals (including minors), the number of registered voters, or the number of
people actually voting.® The most efficient way to ensure strict implementation of
that aspect of electoral equality amounts to holding elections in a single national
constituency (or, in the case of local elections, a single constituency covering the
whole territorial unit whose representative body — e.g. the local council — is being
elected). As such a solution might in most cases entail a disproportionate
distribution of political significance between parts of the electorate residing in
different regions/localities — the densely populated administrative centres gaining
an unfair advantage over the remaining parts of the country/territorial unit — in
most electoral systems an adequate territorial balance of national/local policy-
making is sustained by division of the country/territorial unit into smaller
constituencies. One possible arrangement aimed at the direct anchoring of a
national/local government’s political legitimacy in an evenly-structured electoral
area is a system of single-seat constituencies. It is the rules by which such
constituencies are created that become crucial to the preservation of the
substantive equality of elections. In formulating such rules, especially careful
attention is needed in the event a system of single-seat constituencies is meant to
function alongside a proportional system and regulate only certain electoral
procedures (e.g. local elections in a specific type of territorial unit). An attempt to
devise a versatile set of election law provisions concerning the formation of
constituencies — both single and multi-seat, the latter type used in the proportional

SArt. 96 § 2, Art. 97 § 2, Are. 127 § 1, Art. 169 § 2 The Constitution of the Republic of Poland
of 2 April 1997, < www.sejm.gov.pl/prawo/konst/angielski/konl.htm >, visited 22
October 2018.

®The above criteria of substantive equality were formally approved by the Venice Commission in
the Code of Good Practice in Electoral Matters published in 2002. See the discussion of the

document below.
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system — while disregarding the key mathematical differences between the two
systems, might result in a manifest failure to protect the substantive equality of
elections.

The Election Code, passed in January 2011 by the Polish Sejm, introduced into
Poland’s election law, for the first time, a requirement to create single-seat
constituencies in elections for councils in communes which are not cities with
county rights.” Thus, in 97.7% of the territory of the country, inhabited by 67%
of its population,® elections for self-government bodies of basic territorial units
turned into procedures implementing the classic type of the first-past-the-post
electoral system. Although the new law was passed almost unanimously, it was
presented by the Polish, liberal-leaning party Civic Platform (Platforma
Obywatelska) — which, at the time, formed a ruling majority with the Polish
Peasant Party (Polskie Stronnictwo Ludowe) — as evidence of its long-term
commitment to promoting greater empowerment of the electorate. By maximally
simplifying the election procedure — and thus entrusting to voters, to the greatest
possible extent, the appointment of their representatives in county councils — the
new regulations were expected to put a curb on party politics at the local
government level. The single-seat constituencies were supposed to prove highly
instrumental in identifying/forging local leaders capable of challenging the
entrenched political establishment (which is clearly privileged in the proportional
system, e.g. due to its being in charge of preparing strictly hierarchised candidate
lists for local councillorships).

A particularly sensitive aspect of the 2011 regulations enforcing the formation
of single-seat constituencies in all small and middle-sized communes was the way
in which they afforded protection to one of the most fundamental features of local
elections, namely their constitutionally guaranteed equality. Analysis of the
relevant provisions of the Election Code and their mode of application by local
councils in the period 2011-2018 clearly demonstrates that, under current Polish
legislation dating back to the passing of the Election Code in 2011, equality of
elections to these councils, regarded substantively, has not been properly secured.”
With permissible deviations from the relevant substantive-equality-benchmarks of

”The Electoral Law for Councils of Communes, County Councils and Regional Councils of
1998, in force until 2011, allowed for the creation of such constituencies, leaving, however, in Art.
90 § 1 appropriate arrangements in this respect to individual commune councils.

8 Powierzchnia i ludnos¢ w przekroju terytorialnym w 2013r [The Area and Population in the
Territorial Cross-Section in 2013] (Central Statistical Office 2013) p. 28.

The recent amendment of the Election Code, which came into force on 31 January 2018, only
slightly limited the equality-damaging impact of the regulations passed in 2011, by restricting
application of the first-past-the-post system to communes with a population equal to or less than
20,000. The amendment left principally unchanged the basic mode of implementation in Poland’s
election law of the idea of substantive equality of elections. See the further analyses below.
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up to 50% (internationally recognised standards in this respect prescribe that such
deviations be no more than 10% or, in special circumstances, 15%), potential size
discrepancies between individual single-seat constituencies can reach levels of
almost 200% (1:3), which, in turn, leads to serious disparities between residents of
the same commune in their potential impact on local self-government institutions.
Unaccompanied by a thorough review of the provisions related to substantive
equality of elections, enforcement of the basic version of first-past-the-post in
Polish local elections was the culmination of prolonged piecemeal tinkering with
election law, and as such appears to have been an example of an intrinsically flawed
reform of a fundamentally important, constitutionally sensitive, piece of
legislation.

The current paper analyses the basic constitutional flaw inherent to the
substantive-equality-related provisions of the Polish Election Code, and
consists of five parts. It begins with a brief outline of the concept of
substantive equality of elections as interpreted in Polish constitutional law. The
second part of the paper presents a short history of modifications to the 1990
legislation on the substantive equality of Polish local elections (as well as some
modifications to the corresponding regulations governing Polish parliamentary
elections inasmuch as they impacted the standards of equality of local
elections), and thus provides an essential background to the discussion on
current provisions of Polish election law concerning that matter. In the third
part, the provisions in question are analysed in detail, and a simple
mathematical formula is proposed to demonstrate a glaring discrepancy
between standards of substantive equality in elections to councils of small and
middle-sized communes and standards in other types of election. The potential
consequences of applying the substantive-equality-related provisions of the
Election Code are illustrated in the fourth part of the paper, a discussion of a
hypothetical case of a commune divided — in full compliance with Polish
election law — into strikingly unequal single-seat constituencies. Finally, a short
review is presented of the reception by Polish legal scholars of the Code of Good
Practice in Electoral Matters prepared by the Venice Commission, including
very detailed guidelines for the implementation of substantive equality of
elections. With the overt departure from these guidelines in the relevant
provisions of the Election Code of 2011, and the lack of any serious debate on
that issue in Poland in recent years, the survey of the opinions of Polish leading
jurists concerning the normative status of guidance offered by the Venice
Commission is very intriguing, even more so now in the context of fierce debate
on purported violations by the current Polish legislature of the principle of
constitutional supremacy and the rule of law — as pointed out by the very same
Venice Commission.
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SUBSTANTIVE EQUALITY OF ELECTIONS IN POLISH CONSTITUTIONAL LAW

Established doctrine of Polish constitutional law distinguishes between two
aspects of electoral equality. Formal equality means that, in elections to
representative bodies, each voter has the same number of votes as other voters
and can only vote once.'’ Considered substantively, equality of elections is a
guarantee of equal voting power for each voter, i.e. it ensures that any vote cast
impacts the final outcome of the election in the same (or a very similar) way as any
other vote cast."" In order to fully implement the principle of electoral equality,
both aspects must be taken into account: guaranteeing merely the formal equality
of voting might easily lead to a more or less disproportionate distribution of
political significance among the various parts of the electorate (e.g. two groups of
voters consisting of, respectively, 1,000 and 10,000 people, each group having the
right to elect 10 representatives, with every individual voter voting only once). It is
widely believed that the principle of equality of elections is a consequence of the
constitutional principle of equality before the law expressed in Article 32 § 1 and 2
of the Constitution of the Republic of Poland."?

The distinction between the formal and substantive aspects of the equality of
the vote, as recognised in Polish jurisprudence, corresponds to analogous
distinctions upheld within other jurisdictions. French constitutional law
distinguishes between numerical equality (égalité de décompre), which guarantees
each voter the same number of votes (the principle of ‘one person, one vote’), and
equality of representation (égalité de représentation), thereby ensuring an adequate
division of the electoral territory into constituencies whose number of electable
seats is proportionate to the number of inhabitants.'? Similarly, according to the
German Constitutional Court, each vote cast needs to have the same numerical

195, Grabowska and K. Skladowski, ‘Podstawowe pojecia z zakresu prawa wyborczego® [Basic
concepts of electoral law), in S. Grabowska and K. Skiadowski (eds.), Prawo wyborcze do parlamentu w
wybranych paristwach europejskich [ The Right to Vote in Parliamentary Elections in Selected European
Countries] (Zakamycze 2006) p. 16.

" Grabowska and Skladowski, supra n. 10, p. 16-17; see also Buczkowski, supra n. 1, p. 141: ‘The
voting power of every voter is equal, which is expressed in the influence that this vote exerts on the
final result of the election’; Chmaj and Skrzydlo, supra n. 1, p. 49-50: ‘Equality in the substantive
aspect means that the power (significance) of each elector’s vote should be equal (the same)’; W.
Krecisz, ‘System wyborczy’ [Electoral System], in W. Skrzydlo (ed.), Polskie prawo konstytucyjne
[Polish Constitutional Law] (Morpol 2003) p. 211-236; as well as A. Burda, ‘Polskie prawo
patistwowe’ [Polish State Law] (PWN 1977) p. 95.

12 Sktadowski, supra n. 1, p. 271; see also Chmaj and Skrzydlo, supra n. 1, p. 49; M. Bakiewicz,
System wyborczy do samorzqdu terytorialnego w Polsce na tle europejskim [Electoral System for Local
Self-government in Poland against the European Background] (Adam Marszatek 2008) p. 54.

3R, Ghevontian, ‘La notion de sincérit¢ du scrutin’, < www.conseil-constitutionnel.fr/
nouveaux-cahiers-du-conseil-constitutionnel/la-notion-de-sincerite-du-scrutin >,  visited =~ 22
October 2018.
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value and the same legal chance of success (den gleichen Zihlwert und die gleiche
rechtliche Erfolgschance). The latter is secured in the first-past-the-post system by a
delimitation of constituencies ‘as equal as possible in size’ (mdaglichst gleichgrofSer
Wabhlkreise), and in the proportional system by deployment of a method of
distribution of mandates to particular lists of candidates such that each voter has
the same degree of influence on the composition of the elected body.'* An
analogous approach to the concept of electoral equality is taken by Czech
constitutional jurists; they emphasise — with reference to the proportional system —
the equal weight of each vote cast in support of a given party in relation to the
number of mandates gained by the party.'” It is interesting that US electoral
jurisprudence, which is based entirely on the principle of ‘one person, one vote’,
seems to take the numerical equality of each vote for granted and is almost entirely
preoccupied with the idea of the demographically equal and socially unbiased
delineation of single seat constituencies. Thus, in a famous ruling, the US Supreme
Court presented the principle of equal voting power as stemming from the ‘one
person, one vote’ principle.'® In contrast to the constitutional regimes of many
countries, the European Convention on Human Rights does not enshrine, nor do
the corresponding rulings of the European Court of Human Rights uphold, the
principle of equality of elections.'”

In the opinion of most constitutionalists, implementation of the principle of
substantive equality of elections involves ensuring that — in the process of creating
constituencies for elections to a given representative body and then attributing to
them a particular number of electable seats — the number of seats attributed to
each of these constituencies is proportionate to the number of people living in that
c:onstituency.18 The key issue, therefore, is whether the boundaries between these
constituencies have been drawn, first and foremost, in full compliance with the
requirement to maintain a constant ratio between each electable seat and the
number of citizens (inhabitants of a local community) to which it is assigned.
According to the Polish Election Code, when drawing a map of constituencies one

1495 BVerfGE 335, 353 (1997).

15H. Smekal and L. Yyhnanek, ‘Equal voting power under scrutiny: Czech Constitutional Court
on the 5% threshold in the 2014 European Parliament Elections’, 12 EuConst (2016) p. 148 at
p. 153.

' Reynolds v Sims, 377 U.S. 533 (1964).

7K. Chryssogonos and C. Stratilatis, ‘Limits of Electoral Equality and Political Representation’,
8 EuConst (2012) p. 9 at p. 17-18.

18 Thus, the concept of substantive equality of elections in Polish election law is based on the first
of the criteria formulated by the Venice Commission in the Code of Good Practice in Electoral Matters
(see supra n. 6). The criteria were reiterated recently in the Report on Constituency Delineation and
Seat Allocation (Venice Commission, Study No. 873/2017, < www.venice.coe.int/webforms/
documents/?pdf=CDL-AD(2017)034-¢ >, visited 22 October 2018).
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should employ a strictly defined parameter — calculated separately for each type of
election — known as the uniform standard of representation.'” In the case of
elections to commune councils, this is the number which results from dividing the
total number of residents of a commune by the number of seats in the council of
that commune. The general understanding of the principle of substantive equality
of local elections®® precludes any substantial deviation from strict application of
this parameter in the delimitation of constituencies: each member of the council
should have a similar number of residents of the commune assigned to him/her
(one should obviously allow for some small deviation due to specific circumstances
occurring in individual communes). A permissible departure from the uniform
standard of representation as defined in Polish legislation should be exceptional,
and must always be justified by an appeal to rational considerations.*'

19 See Chmaj and Skrzydto, supra n. 1, p. 49-50: ‘In the parliamentary and local self-government
elections [the substantive equality of elections] is expressed in determining a certain shape and size of
each constituency as well as the adequate number of seats electable in it. Equal elections should be
held [in constituencies created] through the application of a uniform standard of representation [...]".
The basic sense of the substantive equality of elections is interpreted in a like manner by other
scholars, e.g.: Garlicki, supra n. 2, p. 158; Krecisz, supra n. 11, p. 217; A. Kulig, “Zasady
powolywania organéw przedstawicielskich’ [The principles of electing representative bodies), in P.
Sarnecki (ed.), Prawo konstytucyjne RP [ The Constitutional Law of the Republic of Poland) (C.H. Beck
2002) p. 176 at p. 189-190; J. Galster, ‘Prawo wyborcze do Sejmu i Senatu RP oraz status prawny
postéw i senatoréw’ [ The electoral law for the elections to the Sejm and Senate of the Republic of Poland
and the legal status of deputies and senators], in Z. Witkowski (ed.), Prawo konstytucyjne | Constitutional
Law] (Dom organizatora 2009) p. 197; G. Kryszen, Prawo wyborcze do parlamentu. Status prawny
postéw i senatordw’ [Electoral law for parliamentary elections], in M. Grzybowski (ed.), Prawo
konstytucyjne | Constitutional Law] (Temida2 2009) p. 167 at p. 173; Grabowska and Skladowski,
supra n. 10, p. 16.

2% An alternative, narrower — and highly controversial — interpretation of the principle of
substantive equality of elections, taking into account the real impact of individual votes on the
composition of the representative body, which, in this view, should be proportionate to the structure
of support offered (by voting) to all the associations of candidates (political parties, local
organisations, etc.) by their respective electorates — is developed by Polish constitutional law scholar
P. Uzigblo, Zasada réwnosci wybordw parlamentarnych w  parstwach — europejskich i
potudniowoamerykasiskich [The Principle of Equality of Parliamentary Elections in European and
South American Countries] (Wolters Kluwer 2013) p. 42, 377. However, even Uzigbto admits that
in the case of the first-past-the-post system imposed by the Election Code of 2011 on council
elections in small and middle-sized cities and villages, taking into account the uniform standard of
representation in the creation of constituencies, this is the only aspect of the principle which can be
practically implemented (see p. 139, as well as P. Uzigblo, ‘Realizacja zasady réwnosci wyboréw do
organu stanowiacego miast na prawach powiatu’ [Zhe implementation of the principle of equality of
elections in elections to the legislative body of the cities with county rights), 2 Przeglad Prawa
Konstytucyjnego (2012)). Due to the specific character of council elections in such communes, i.c.
their use of the first-past-the-post system, the present article assumes the most basic understanding of
this principle.

21 Sktadowski, supra n. 1, p. 275.
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In order to determine the precise normative potential of the principle of
equality of elections, i.e. to specify the maximum allowable deviation from a strict
mathematical application of the uniform standard of representation, it is necessary
to refer to the notion of so-called fixed concepts.”> When establishing the principle
in question in the provisions of the Constitution or any ordinary legislative act,
legislators ‘do not redefine its content, providing its legal definition, but assume
that the meaning of the principle has already been determined in the course of its
historical development’.”* The lack of definitional clarity regarding the substantive
aspect of the principle of equality of elections implies that when determining the
meaning of this principle, it is necessary to refer to the ideas and solutions put
forward in the process of the democratisation of Poland’s electoral system (which
itself can be understood as having been influenced by the development of
international standards in this field).

A blueprint for establishing the specific numerical requirements stemming
from the principle of substantive equality of local elections can be found in a set of
provisions contained in the Act of 8 March 1990 — Electoral Law for Commune
Councils (hereinafter the Electoral Law of 1990). The law enjoined taking into
account — in the process of drawing boundaries between constituencies — the
territorial, economic and social factors impacting the interests of and mutual
relations between residents of the constituency being created; in subsequent
modifications of the electoral law, this requirement was replaced by an obligation
to take into account — when creating constituencies — formally established
auxiliary units of a commune such as the village community (sofecrwo), district,
ward, housing estate or settlement (/eolonia).24 At the same time, Article 13 of the
Electoral Law of 1990 specified, for each constituency, a permissible range of
deviation from the uniform standard of representation, and therefore also for
single-member constituencies, the creation of which in communes/cities whose
resident population is equal to or smaller than 40,000 had been ordered by Article
12 § 1 of the act: “With the creation of constituencies for the elections to the
council one must apply the uniform standard of representation resulting from
dividing the number of inhabitants of the commune (city) by the number of
councilors set for that council. Deviations from the standard of representation
specified in this way are allowed within the limits of 20 per cent, if it is justified on

the grounds set out in Article 11 § 2 and 3°.*

221,. Garlicki, ‘Art. 96, in L. Garlicki (ed.), Konstytucja Rzeczypospolitej Polskiej [ The Constitution
of the Republic of Poland) vol. 1 (Wydawnictwo Sejmowe 1999) p. 6.

23 Sktadowski, supra n. 1, p. 269.

#Are. 11, § 2 Ustawa z 8 III 1990 Ordynacja wyborcza do rad gmin [Act of 08.03.1990 —
Electoral Law for Commune Councils).

P Are. 13, Are. 11, § 2, supra n. 24.
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"THE SLIPPERY SLOPE: FROM COMPROMISING THE CLARITY OF ELECTORAL-
EQUALITY-RELATED REGULATIONS TO LEGISLATING (UNCONSTITUTIONAL)
INEQUALITY OF LOCAL ELECTIONS

The history of modifications to Polish electoral legislation after 1990 is marked by
a gradual lowering of standards concerning the implementation of substantive
equality of local elections. By passing the Act of 16 July 1998 — Electoral Law for
Councils of Communes, County Councils and Regional Councils (hereinafter the
Electoral Law of 1998), which replaced the Electoral Law of 1990, Polish
legislators abandoned the idea of providing detailed rules governing permissible
deviation from the uniform standard of representation in creating constituencies
for elections to the councils of communes. Although Article 91 of the Electoral
Law of 1998 preserved the obligation to apply the uniform standard
representation in the creation of these constituencies; deviations from this
standard were only allowed if they served to maintain the territorial integrity of
individual village communities (sofectwo) intended to constitute ‘natural
constituencies in rural communes. The provisions of the new law — in contrast
to those of the Electoral Law of 1990 — did not specify the legitimate extent of
such deviations.*® The legislature’s acting on the presumption of the existence of
limits to such deviations was confirmed by the content of Article 89 § 3 of the
Electoral Law of 1998, according to which the division of particular village
communities into two or more constituencies was allowed ‘only if the number of
councilors elected in a village community was greater than that provided for in
Article 90’, i.e. greater than five in communes with up to 20,000 residents and
greater than 10 in communes with over 20,000 residents.?” At the same time, the
Electoral Law of 1998 did not enforce the creation of single-seat constituencies in
any communes, and thus made it possible to circumvent the problem of potential
violations of substantive equality of elections:?® in Article 90 § 1, it left the issue to
be decided by the councils of the individual communes in question.

Despite a lack of appropriate regulations in the Electoral Law of 1998,
immediately after the act came into force it became common practice to apply — in
the process of creating constituencies for elections to commune councils — the
corresponding provisions relating to the elections to county (powiat) councils. The
constituencies were thus first roughly delimited by taking into account the
territorial/social cohesion of specific areas, and then readjusted according to the

26 Art. 89 § 2 and § 3 Ustawa z 16 VII 1998 Ordynacja wyborcza do rad gmin, rad powiatow i
sejmikéw wojewddztw [Acz of 16 July 1998 — Electoral Law to Councils of Communes, County Councils
and Regional Councils]. It remains unclear why the legislator decided not to incorporate the
acceptable deviation from the (calculated) standard of representation.

%7 Art. 98, Art. 89§ 2 and § 3, Art. 90 § 1 and § 2, supra n. 26.

*8 See the analysis below.
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presumed substantive equality requirement, i.e. the rule formulated with regard to
constituencies used in elections to county councils: ‘a fraction of the number of
seats electable in a constituency equal to or greater than 1/2, which results from
the application of the uniform standard of representation, shall be rounded up to
the nearest integer’.>’

Up to 2001, the aforementioned procedure, i.e. a simple implementation of
the mathematical formula of rounding up decimal fractions of the universal
standard of representation to the nearest integer, was also used for the preliminary
delimitation and subsequent readjustment of parliamentary constituencies for
elections to the Sejm (the lower chamber of the Polish Parliament).?® At the same
time, both in the Act of 28 June 1991 — Electoral Law for the Sejm of the Republic
of Poland — as well as in the Act of 28 May 1993 which replaced it, the content of
provisions aimed at maintaining a constant ratio between a single mandate and the
number of residents attributable to it amounted to requiring that the boundaries
of constituencies, as well as the number of deputies elected by them, be
determined ‘in compliance with the uniform standard of representation’.>" The
principle defining how to round up fractions of mandates when calculating the
number of seats per constituency created for elections to the Sejm was articulated
only in the Act of 12 April 2001 — Electoral Law for the Sejm and the Senate of the
Republic of Poland. The relevant provision of the act was worded almost
identically to Article 136 § 1, point 1, of the Electoral Law of 1998.%2

In 2002, analogous modifications were introduced into the provisions of the
Electoral Law of 1998 concerning the creation of constituencies for elections to
commune councils.”®> Legislators thus accomplished a seemingly successful

2 Are. 136§ 1, point 1, supra n. 26. It was also applied analogously, in accordance with Art. 164 §
2 of the act, to elections to regional assemblies.

*0A. Jarecka, Zasada powszechnosci i réwnosci w polskim prawie wyborcaym [The Principle of
Universality and Equality in the Polish Electoral Law] (Uniwersytet Warszawski 2000) p. 137.

*'Art. 36 § 1 and 2 Ustawa z 28 IX 1991 Ordynacja wyborcza do Sejmu Rzeczypospolite]
Polskiej [Act of 28 June 1991 — Electoral Law for the Sejm of the Republic of Poland]; Art. 45 § 4
Ustawa z 28 V 1993 Ordynacja wyborcza do Sejmu Rzeczypospolitej Polskiej [Act of 28 May 1993 —
Electoral Law for the Sejm of the Republic of Poland); see also Art. 11 § 2 Ustawa z 7 IV 1989 r.
Ordynacja wyborcza do Sejmu Polskiej Rzeczpospolitej Ludowej dziesiatej kadencji, na lata 1989 —
1993 [Act of 7 April 1989 — the Electoral Law for the Elections to the Sejm of the Polish People’s Republic
of the 10th parliamentary tenure, 1989-1993: “The number of deputies elected in each constituency
shall be determined proportionately to the number of inhabitants of the constituency concerned’.

32 Are. 137 § 1, point 1, Ustawa z 12 IV 2001 Ordynacja wyborcza do Sejmu Rzeczpospolitej
Polskiej i do Senatu Rzeczpospolitej Polskie [Act of 12 April 2001 — Electoral law to the Polish Sejm
and the Polish Senate)

33 By virtue of Art. 82, points 7 and 8, of Ustawa z 20 VI 2002 o bezposrednim wyborze wojta,
burmistrza i prezydenta miasta [Act of 20 June 2002 on the Direct Election of Commune Heads,
Burgomasters and City Mayors) Art. 91 of the Electoral Law of 1998 was entirely deleted, whereas the
content of Art. 92 § 2 of the act was extended to incorporate the rules governing the creation of
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unification of the law on application of the concept of the uniform standard of
representation in creating constituencies for parliamentary elections, with the law
on elections to local self-government bodies. The provisions in question were
subsequently transferred, substantially unchanged, to the Election Code passed by
the Polish Sejm — by an almost unanimous vote — on 5 January 2011.

THE PROVISIONS OF THE ELECTION CODE CONCERNING THE SUBSTANTIVE
EQUALITY OF ELECTIONS TO COMMUNE COUNCILS

The principle of equality in local elections set forth in Article 169 § 2 of the Polish
Constitution is repeated in Article 369 of the Election Code. With regard to
elections to the Sejm and election of the President of the Republic of Poland, the
principle of equality of elections finds its statutory anchoring in Articles 192 and
287 of the Election Code respectively.>* Since the Code was enacted, all three
provisions intended to ensure equality in the various election procedures have thus
become components of a single normative act. It should be emphasised that
enactment of the Election Code to replace previous electoral laws was widely
welcomed by both Polish legal scholars and representatives of Poland’s electoral
administration as an opportunity to move away from ‘the multiplicity of legal acts
regulating election procedures’, as well as from ‘incomprehensible discrepancies in
dealing with the same issues in different laws’.>

Until 1 January 2019, the preliminary delimitation and final adjustment of the
boundaries of constituencies in particular communes — crucial for enforcement of
substantive equality of elections — is entrusted to the councils of those
communes.*® The division of a commune into constituencies is to be made ‘in

constituencies for the elections to commune councils, including the method of rounding up
fractions of the number of seats electable in respective constituencies.

3 Art. 369, Art. 192, Art. 287 Ustawa z 5 I 2011 Kodeks wyborczy [Act of 5 January 2011 —
Election Code).

35 A. Rakowska and K. Skotnicki, Zmiany w prawie wyborczym wprowadzone przez Kodeks
wyborezy [ Changes in the Electoral Law introduced by the Election Codel, 4 Przeglad Sejmowy (2011) p.
9 at p. 10. Under the assumption of a broadly defined analogy of matters regulated by individual
provisions of one legal act — due to their constitutionally established qualities, their general
characteristics and their outcome, elections to the Sejm and elections to representative bodies of local
self-government may certainly be considered analogous in this respect — one might, indeed,
reasonably expect the same or, at least, a similar sense of the same concepts used in each of the
corresponding regulations concerning these matters.

36 Art. 419, supra n. 34. By virtue of Art. 5, point 109, of the Act of 11 January 2018, containinga
number of amendments to the Election Code, from 1 January 2019 this prerogative is transferred to
the relevant Electoral Commissioners (public officials appointed by the National Electoral
Commission to oversee the election process in particular districts), whose role is thus enhanced; so
far they have only been able to intervene if a council of a commune failed to create constituencies/
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compliance with a uniform standard of representation calculated by dividing the
number of inhabitants of the commune by the total number of councillors elected
to the council’, with ‘a fraction of the number of mandates elected in
constituencies equal to or greater than 1/2, which arise from the application of a
uniform standard of representation, [to] be rounded up to the nearest integer’.””
The implementation of substantive equality of elections in the case of elections to
commune councils in general is also significantly affected by a number of other
regulations such as the recognition of auxiliary units of a commune as ‘natural’
constituencies in rural communes, the requirement to take into account — when
creating constituencies in towns and cities — the established auxiliary units of these
towns (cities), and the specification of the method of distribution of mandates
following the announcement of election results (Article 443 and Article 444) 8
However, taking into account the specific content of the provisions of the Election
Code concerning the application of a uniform standard of representation in the
creation of constituencies, one cannot fail to notice that the efficiency of
enforcement of substantive equality of elections ensured by these regulations
ultimately depends on the provisions regulating the minimum number of seats
electable in one constituency. It is these provisions of the Polish Election Code
that substantiate the claim that — in the case of the elections to councils of villages
and small cities — the principle of substantive equality of elections does not, in
fact, apply.

If the actual parameters determining the voting power of a single voter are
considered, the achievement of consistency of the Election Code with regard to its
provisions aimed at securing substantive equality of elections turns out to be
illusory. Despite the almost identical wording of the corresponding provisions,”
the way in which they determine the implementation of the principle in question

adjust existing constituencies according to the provisions of the Election Code. See Ustawa z dna 11

stycznia 2018 o zmianie niektérych ustaw w celu zwigkszenia udzialu obywateli w procesie

wybierania, funkcjonowania i kontrolowania niektérych organéw publicznych [Acr of 11 January
2018 on the amendment of certain laws in order to increase the participation of citizens in the process of
election, functioning and supervision of certain public bodies]. However, with the obligation to re-

establish the division of all communes into constituencies, imposed on the commune councils in Art.

12 of the Act of 11 January 2018 (they are obliged to do so within 60 days of coming into force of the

act), the new prerogative of Electoral Commissioners will only be exercised following some serious

demographic transformations affecting particular communes (or other rare occurrences, such as the

formation of new communes, or the division/merger of existing communes).

37 Are. 419 § 2, point 1, supra n. 34.

P Art. 417 § 2, Are. 417 § 4, Arc. 416, S 5, Art. 443, Art. 444, supra n. 34.

3 Are. 202§ 1, point 1, supra n. 34: ‘a fraction of the number of mandates of deputies elected in
constituencies equal to or greater than 1/2, which arise from the application of a uniform standard of
representation, shall be rounded up to the nearest integer’; Art. 419 § 2, point 1, supra n. 34: ‘a
fraction of the number of mandates elected in constituencies equal to or greater than 1/2, which arise
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is completely different with respect to elections to the Sejm, on the one hand, and
elections to councils of communes which are not cities with county rights, on the
other. In either case, the actual content of the statutory guarantee of substantive
equality of elections manifests itself only when one considers the relation of the
aforementioned provisions to, respectively, Arts 201 § 2 and 418 § 1 of the
Election Code.*® While the former constitutes a literal restatement of the earlier
regulation" (in force until adoption of the Election Code), the latter reintroduces
to the Polish electoral system — after a hiatus of a dozen or so years — the principle
of obligatory single-seat constituencies for elections to all village councils and the
councils of towns and cities with a population equal to or smaller than 20,000.%*

The regulations in question determine the number of seats per constituency in
elections to the Sejm and elections to the councils of villages, towns and small cities;
they dictate an identical procedure for rounding up fractions of that number® to
generate the maximum permissible deviation from the uniform standard of
representation, i.e. ﬁ (or roughly 7%) for the Sejm, and almost% (i.e. 50%) in the
latter case. Both numbers are the result of dividing the largest decimal constituting a
downward deviation from a strict application of the uniform standard of
representation in determining the number of seats allocated to a constituency by
the minimum number of seats electable in it, i.e. equal distribution among all the
individual mandates attributable to a given constituency of the ‘shortage of
population” demonstrated by that constituency in relation to the minimum number
of these mandates. With regard to the constituencies created for elections to the
Sejm, the calculation in question takes the following form: % of the uniform standard
of representation divided by seven (the minimum number of seats in a constituency

from the application of a uniform standard of representation, shall be rounded up to the nearest
integer’.

4 Are, 201 S 2, supra n. 34: ‘At least seven members must be elected in each constituency’; Art.
418 § 1, supra n. 34, as amended by Art. 5, point 108 of the Act of 11 January 2018: ‘1 councillor
must be elected in each constituency created for the elections to the council of a commune with a
population equal to or smaller than 20,000.” The original provision of the Election code, passed in
2011, reads as follows: ‘1 councillor must be elected in each constituency created for the elections to
the council of a commune which is not a city with country rights’.

41 Art. 136§ 2 of the Electoral Law to the Sejm and the Senate of the Republic of Poland of 2001.

“2In the Electoral Law for Commune Councils of 1990, this rule was applicable in all communes
with a population equal to or smaller than 40,000. The original wording of Art. 418 § 1 of the Act of
5 January 2011 — Election code required the creation of single-seat constituencies in all communes
which were not cities with county rights, i.e. in 2,412 of the 2,478 communes in Poland. The latest
amendment of the Election Code, contained in the Act of 11 January 2018, narrowed the scope of
application of the first-past-the-post system to communes with a population equal to or smaller than
20,000, and thus only slightly reduced the number of communes with mandatory single-seat
constituencies (to 2,136).

“Art. 202 § 1, point 1, Art. 419 § 2, point 1, supra n. 34.
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to the Sejm) equals 7 (roughly 7%) of the uniform standard of representation; with
1
2
of the uniform standard of representation divided by 1 (the number of seats in a

constituency created for elections to a commune council) equals % (50%) of the
uniform standard of representation.

A similar calculation concerning the cases of rounding ‘down’ the fractions of
seats electable in particular constituencies produces only marginally different results;
this time the greatest decimal fraction of the uniform standard of representation
making it necessary to round ‘down’ the number of seats assigned to a constituency
should be divided by the minimum number of seats electable in it, i.e. one should
equally distribute among all the individual mandates attributable to a given
constituency the ‘excess of population’ demonstrated by that constituency in
relation to the minimum number of these mandates. With regard to the
constituencies created for elections to the Sejm, the calculation in question takes
the following form: just short of 1 of the uniform standard of representation divided
by seven (the minimum number of seats in a constituency to the Sejm) equals just
short of ﬁ (almost 7%) of the uniform standard of representation; and,
correspondingly, with regard to elections to councils of villages, towns and small
cities: just short of  of the uniform standard of representation divided by 1 (the
number of seats in a constituency created for elections to a commune council) equals
just short of % (almost 50%) of the uniform standard of representation.

In terms of legally acceptable differences between the voting power of individual
voters living in different constituencies, the abovementioned provisions make it
possible that, in elections to the Sejm, the maximum voting power of an individual
voter will be greater than the minimum voting power of another voter by up to 5
(slightly more than 15%), whereas in elections to councils of villages, towns and
small cities the same difference will amount to almost two (almost 200%). In other
words, in the latter case the maximum voting power of an individual voter will be

regard to elections to the councils of villages, towns and small cities it is as follows:

almost three times greater than the minimum voting power of a single voter — the
luckier voter lives in a constituency that really ‘deserves” half a seat but actually gets a
whole seat, and the unluckier voter lives in a constituency ‘deserving’ of just short of
1 % seats although it, too, gets just one seat. The maximum allowable difference in
voting power of voters from two different constituencies in elections to a given
representative body can be determined as follows: the largest allowable fraction of
the uniform standard of representation attributable to one seat in a single
constituency should be divided by the smallest allowable fraction of the uniform
standard of representation attributable to one seat in a single constituency.** In the

441 other words, the largest permissible number of inhabitants attributable to one mandate in
elections to a given representative body should be divided by the smallest permissible number of
inhabitants attributable to one mandate in these elections.
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case of elections to the Sejm, this calculation becomes: just short of 17; /2 =just
short of 13 (the maximum permissible difference in voting power is slightly more
than 15%), while in the case of elections to councils of communes which are not
cities with county rights: just short of 1 1 / 1=just short of 3 (the maximum
permissible difference in voting power is almost 200%)).

In order to calculate, for a given constituency, the percentage of deviation of its
real ‘share’ in the formation of the corresponding representative body from the
uniform standard of representation calculated for that body, the (decimal) fraction (or
the fractional deviation ‘downwards’ from the nearest integer) obtained when
dividing the number of inhabitants of that constituency by the uniform standard of
representation should be divided again by the number of seats electable in that
constituency (i.e. the ‘deficiency’/‘excess’ of the constituency’s population in relation
to the number of mandates attributable to it should be distributed equally among all
these mandates). The greatest degree of that deviation will always be displayed by
constituencies with the smallest number of seats attributable to them — the lower the
number of seats, the greater the part of the equally distributed ‘shortage’/‘excess’ of
the constituency’s population corresponds to each of them. One can observe the rate
of change of the maximum allowable difference in voting power of individual voters
taking part in different types of election in relation to the allowable scope of deviation
(‘upward’ and ‘downward’) from the strict implementation of the uniform standard
of representation in particular constituencies created for these elections by analysing

the graph of the following function:

1+
Y=

IR

QIR

where ‘@’ is the minimum number of seats attributable to a single constituency, x is
any number in the range (0, 0.5) denoting the maximum allowable fractional
deviation (either ‘upward’ or ‘downward’) from ‘@), and %y is the ratio of the
maximum possible fraction of the uniform standard of representation attributable to
a single mandate in a constituency to the minimum possible fraction of the uniform
standard of representation attributable to a single mandate in a constituency. Figure 1
presents three variants of the graph of the above function for three different values of
‘@t 1) a=7 (constituencies created for elections to the Polish Sejm); 2) a=5
(constituencies created for elections to councils of cities with a population greater
than 20,000); 3) a=1 (constituencies created for elections to councils of villages,
towns and cities with a population equal to or smaller than 20,000). As one can see,
in all three cases, the analysed functions grow more than linearly in the range from 0
to 0.5, but the growth turns out to be most spectacular for a= 1, i.e. for the function
demonstrating the consequences of the provisions of the Election Code concerning
elections to councils of villages, towns and small cities.
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Figure 1. Maximum discrepancy in voting power as related to maximum deviation from standard

of representation (elections to the Polish Sejm, elections to cities with a population greater than
20,000, elections to cities with a population equal to or smaller than 20,000)

Both the content of the aforementioned provision of the Election Code as well as

the guidelines of Poland’s National Electoral Commission addressed to community
145 . .

councils™ leave no doubt that the uniform standard of representation should be

“1In interpreting Art. 419 § 2 of the Election Code, the National Electoral Commission put
forward the following explanation: “The division [of a commune] into constituencies, and in cities
with county rights also the specification of the number of councilors elected in each constituency, is
effected by means of the uniform standard of representation, which is calculated by dividing the total
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understood as a specific number — the ratio of the number of inhabitants of a
commune to the number of councillors elected in that commune. It is by reference
to this number that the initial division of the commune into particular ‘prototype’
constituencies is to be made — these provisional constituencies are then further
adjusted in accordance with Article 419 § 2, point 1, of the Election Code.*® One
specific feature of elections to councils of small and middle-sized communes, i.e. the
fact that they are held in single-seat constituencies, makes it possible however, to
draw the boundaries between these constituencies — in full compliance with the
mathematical requirements concerning the number of electable seats as well as the
size of particular constituencies — based not on the uniform standard of
representation understood as a specific number, but on the range of permissible
deviations from that number — falling between 0.5 and 1.49 of the number in
question — without even considering its significance as a benchmark of equal
distribution of seats between constituencies (delineating multi-seat constituencies
requires such a consideration, e.g. in multiplying the standard of representation by
the allowable number of seats per constituency). It is important to note that such a
procedure has obtained the full approval of the National Electoral Commission.”’

Consequently, it must be concluded that Article 419 § 2, point 1, of the Polish
Election Code passed on 5 January 2011 read in conjunction with Article 418 § 1
of that Code could legitimise the creation of local self-government constituencies
for elections to councils of villages, towns and small cities in such a way that the
number of inhabitants of separate constituencies — and, consequently, the voting
power of particular voters living in these constituencies — could differ from each
other by nearly a factor of three.

It is difficult to think of any reason why the standards for statutory protection
of substantive equality of elections are allowed to remain so drastically different in
the case of elections to the Polish Sejm, on the one hand, and for elections to
councils of villages, towns and small cities, on the other. Considered in the light of
the above parameters, the abandonment of the original wording of the provision
implementing the principle of substantive equality of elections in the Electoral

number of the inhabitants of the commune by the number of councilors elected to its council.
Subsequently, the number of inhabitants of a constituency is divided by the uniform standard of
representation, with the rounding up of the number of seats to the nearest integer if the remaining
fraction of the number of seats electable in the constituency is equal to or greater than %2 and
discarding the fraction if it is smaller than %2. This principle must be strictly observed’: Uchwala
Panstwowej Komisji wyborczej z dnia 7 maja 2012r [Resolution of the National Electoral Commission
of 7 May 2012] clause 10 of the Annex.

46 Clauses 11, 12 and 13 of the Annex to Resolution of the National Electoral Commission of 7
May 2012, supra n. 45.

47 Orzeczenie PKW z 26 X1 2012 [Decision of the National Electoral Commission of 26 November
2012] ZPOW - 730 -62/12.
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Law of 1990, and putting in its place Article 92 § 2, points 1 and 2, of the
Electoral Law of 1998, appears to have led to a completely unjustified
abandonment of the universally recognised understanding of that principle. The
direct transfer of the latter provision to the Election Code resulted in a situation in
which existing regulations in this area suffer from the same defect. You could
reasonably argue that the Election Code, by requiring — in its original wording of 5
January 2011 — the creation of single-member constituencies in all communes
which are not cities with county rights,*® caused the substantive equality of local
elections to be distorted by this defect to an even greater extent: the Electoral Law
of 1998 did not dictate the creation of single-seat constituencies in all such
communes — it left the issue to be decided by the individual councils of the
communes in question.*’ The recently amended version of Article 418 § 1 of the
Election Code, in force since 31 January 2018, only slightly reduces the number of
communes with mandatory single-seat constituencies (from 2,412 to 2,136) due
to the introduction of a proportional system for middle-sized cities (i.e. with a
population of over 20,000). At the same time, it leaves the general mode of
implementation of substantive equality of elections principally unchanged.

It is worth noting that the legitimacy of creating single-seat constituencies with
numbers of inhabitants differing by a ratio of 1:3 extends universally to all of the
various above-mentioned communes. It concerns not only communes with
established auxiliary units, such as the village community (sofecrwo) and housing
estate (osiedle), but also communes which do not have such units, e.g. cities with a
completely uniform residential space. In the case of the latter, the threefold
discrepancies between individual single-seat constituencies are legitimate both in
the situation in which such differences could find some justification in the
additional criteria related to the implementation of the principle of substantive
equality of elections discussed by legal scholars, such as the criterion of a
constituency’s economic, territorial, ethnic or religious unity (justifying e.g. the
creation of demographically smaller constituencies covering large areas with a
lower population density or demographically larger constituencies, covering
smaller areas with a higher population density),”® and in situations in which the
demarcation of constituencies stands in direct contradiction to such criteria. One
could, for instance, create demographically smaller constituencies that occupy a
small area and demographically larger constituencies that occupy a vast area (a
larger area always implies a greater diversity of interests among its inhabitants, a
lower level of social integration, much more difficult contact between residents

48 Are. 418 § 1, supra n. 34.

4 Art. 90 § 1, supra n. 26.

OB, Banaszak and A. Preisner, Wprowadzenie do prawa konstyrucyjnego |Introduction to
Constitutional Law] (Wydawnictwo Uniwersytetu Wroctawskiego 1992) p. 163.
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and councillors, etc — all of these complications intensify with the increase in
.. . . 1
number of people living in a given area).”

A POSSIBLE DELINEATION OF SINGLE-SEAT CONSTITUENCIES IN A COMMUNE
WITH A POPULATION OF 15,000

The ultimate result of the division of a commune into single-seat constituencies —
carried out, it must be emphasised, in full compliance with the provisions of the
Election Code — can therefore amount to certain substantial and completely
unjustified inequalities in the voting power of voters living in different parts of the
commune. This may be expressed, among other ways, in:

(i) significant demographic disparities between the smallest and the largest

constituencies;
.o . < . . . . bl € .
(ii) the creation of enclaves of ‘miniature-constituencies’ and ‘giant-
constituencies’ — areas of concentration of demographically small

constituencies characterised by the lowest level of correspondence between
their number of inhabitants and the uniform standard of representation — and
clusters of large constituencies with the highest level of correspondence
between their number of inhabitants and the uniform standard of
representation;

(iii) arbitrary disparity between the average voting power of voters living in
clusters of neighbouring constituencies located at opposite ends of a
commune (e.g. the entire northern part of a commune, consisting of a
number of ‘under-represented’ constituencies, and its southern part,
consisting of a number of ‘over-represented’ constituencies).

>! A blatant example of such arrangements is the division into single-seat constituencies of the city
of Sulejéwek (a small municipality in the vicinity of Poland’s capital city of Warsaw), effected by the
resolution of the city council of 25 October 2012. With the city’s uniform standard of representation
0f 1258, the resolution established a number of single-mandate constituencies displaying significant
deviations from the uniform standard of representation — strengthening or weakening the voting
power of their residents. The sum of the number of inhabitants of two of them (adjacent to each
other), i.e. Constituency No. 4 with 820 inhabitants and constituency No. 5 with 897 inhabitants
equalled 1,747 and was, therefore, smaller than the number of inhabitants of Constituency No. 13
with 1,754 inhabitants, occupying an area approximately five times larger than the area of
Constituency No. 4 (figures obtained from the database of the National Electoral Commission at the
end of the third quarter of 2012). The area of the city of Sulejéwek has never been divided into any
auxiliary units: Uchwata nr. XXXI1/249/2012 Rady Miasta Sulejéwek z dnia 25 paZzdziernika 2012r
[Resolution of the city council of Sulejowek of 25 October 2012 XXXII/249/2012] < www.bip.
sulejowek. pl/plik, 1107, nr-xxxii-249-2012-w-sprawie-podzialu-miasta-sulejowek-na-okregi-wyborcze-
do-rady-miasta-sulejowek.pdf > , visited 22 October 2018.
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Figure 2. Possible (perfectly equal) division of town X into single-seat constituencies

Certain systemic consequences of the specific interpretation (endorsed by the
Polish National Electoral Commission) of the provisions of the Election Code
concerning the manner of applying the concept of uniform standard of
representation in creating single-seat constituencies in villages, towns and small
cities can be illustrated with the following simulation. The acknowledgement that,
in the absence of established auxiliary units,”* any division of a commune into
single-seat constituencies with the number of inhabitants ranging from 0.50 to
1.49 of the uniform standard of representation is correct would entail recognition
of the legitimacy of the following delineation/modification of boundaries of
single-seat constituencies in a hypothetical town X:>?

L. Initial situation: town X, having 15,000 inhabitants, without any established
auxiliary units, characterised by the same population density over its entire area,
dividable/divided into perfectly even, single-member constituencies with a
number of inhabitants equal to the uniform standard of representation, i.e.
1,000. Figure 2 is a ‘map’ of town X showing the (possible) boundaries between
the constituencies, and Table 1 shows the corresponding demographic data:

>2The necessity of taking this into account when creating constituencies from formally established
auxiliary units of a commune is expressed in Art. 417 § 2 and Art. 4 of the Election Code.

%3 The hypothetical case analysed below would have been perfectly legitimate under the provisions
of the Election Code immediately after its enforcement in 2011, when all commune councils were
obliged to re-establish the division of their communes into constituencies — even if the re-
establishment was only to confirm the earlier contours of these constituencies. See Art. 13 § 2 Ustawa
z dnia 5 stycznia 2011 — Przepisy wprowadzajace kodeks wyborczy [Acr of 5 January 2011 —
Provisions enforcing the Election code], as well as Clause 5 of the Annex to Resolution of the National
Electoral Commission of 7 May 2012, supra n. 45.
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Table 1. Demographics behind single-seat constituencies in Figure 2

Number of inhabitants of Percentage of the uniform standard of
constituency representation

Constituency 1,000 1.0
no. 1

Constituency 1,000 1.0
no. 2

Constituency 1,000 1.0
no. 3

Constituency 1,000 1.0
no. 4

Constituency 1,000 1.0
no. 5

Constituency 1,000 1.0
no. 6

Constituency 1,000 1.0
no. 7

Constituency 1,000 1.0
no. 8

Constituency 1,000 1.0
no. 9

Constituency 1,000 1.0
no. 10

Constituency 1,000 1.0
no. 11

Constituency 1,000 1.0
no. 12

Constituency 1,000 1.0
no. 13

Constituency 1,000 1.0
no. 14

Constituency 1,000 1.0
no. 15

II. The situation after modification of the boundaries of all 15 constituencies in
X — Figure 3 shows the new boundaries between the constituencies and their
number of residents:

A cursory analysis of the two ‘maps’ shows that the new division of the town
into 15 constituencies (similar to many other alternative configurations of
identical nature) could be part of a completely natural course of events — it might
be the result of an agreement between the councillors elected in constituencies 2,
3,5,6,7,9, 10, and 11. For seven of those councillors, the new division would
mean a narrowing of their own constituencies by almost 50% (e.g. to the

https://doi.org/10.1017/51574019618000378 Published online by Cambridge University Press


https://doi.org/10.1017/S1574019618000378

The Case of Polish Local Elections 743

4=1490 inhabitants

1=1490 inhabitants

8=1490 inhabitants

12=1490 inhabitants

13=1490 inhabitants

14=1490 inhabitants 15=1490 inhabitants

Figure 3. Possible (maximally unequal) division of town X into single-seat constituencies

immediate vicinity of their place of residence); for one of them — the councillor
elected in constituency 5 — the population of his/her constituency would
remain unchanged in spite of a slight change of its boundaries. For all of these
councillors — as well as for the inhabitants of their constituencies — it would be a
fully rational decision, certainly resulting in a significant shift in local public
expenditures towards investments in their parts of town: the councillors from
constituencies 2, 3, 5, 6, 7, 9, 10, and 11 would have a majority on the 15-seat
town council. It is not difficult to imagine a whole list of reasons ‘justifying’ this
type of arrangement, e.g. “The need to strengthen the ties between the residents of
the historical / central / higher (etc.) parts of the town’. Table 2 illustrates the basic
electoral parameters of town X after the introduction of the changes:

As a result of such a division of town X into 15 constituencies, the resident-
voters from constituencies 2, 3, 6, 7, 9, 10, and 11, representing 24% of the total
number of the town’s inhabitants (3,570 people) would have the same impact on
the outcome of the elections as the resident-voters from constituencies 1, 4, 8, 12,
13, 14, and 15, representing 70% of the total number of the town’s inhabitants
(10,430 people); each group would elect 7 councillors to the 15-seat council of
town X. Thus, the voting power of resident-voters living in constituencies 2, 3, 6,
7,9, 10 or 11 would be about 2.9 times greater than that of resident-voters living
in constituencies 1, 4, 8, 12, 13, 14, or 15.

An additional factor increasing the severity of the above-described
discrimination of the inhabitants of smaller constituencies is the durability of a
commune council’s determination regarding the division of the commune into
constituencies. In a recent decision’® concerning recently passed legislation

>*Pismo Paristwowej Komisji Wyborczej do komisarzy wyborczych z dnia 12 marca 2018 r
[Instruction of the National Electoral Commission of 12 March 2018 addressed to Electoral
Commissioners], ZPOW-521-8/18.
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Table 2. Demographics behind single-seat constituencies in Figure 3

Number of inhabitants of Percentage of the uniform standard of
constituency representation

Constituency 1,490 1.49
no. 1

Constituency 510 0.51
no. 2

Constituency 510 0.51
no. 3

Constituency 1,490 1.49
no. 4

Constituency 1000 1.0
no. 5

Constituency 510 0.51
no. 6

Constituency 510 0.51
no. 7

Constituency 1,490 0.51
no. 8

Constituency 510 0.51
no. 9

Constituency 510 0.51
no. 10

Constituency 510 0.51
no. 11

Constituency 1,490 1.49
no. 12

Constituency 1,490 1.49
no. 13

Constituency 1,490 1.49
no. 14

Constituency 1,490 1.49
no. 15

requiring — in analogy to the Act of 5 January 2011°° — that all commune councils
divide their communes into constituencies within 60 days of the date the act came
into force,”® the National Electoral Commission referred to the principle of
stability of the divisions of communes into constituencies,”” stating that actual
modification of these divisions is only possible under the conditions enumerated

S Art. 13§ 2 Act of 5 January 2011, supra n. 53.

56 Are. 12 § 1 Act of 11 January 2018, supra n. 36. Apparently, the provision in question gave
commune councils a unique chance to re-adjust the divisions of the communes into constituencies
in line with the generally accepted interpretation of the principle of equality of elections.

57 Art. 419 § 1 of the Election Code, supra n. 34.
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in Article 421 § 2 of the Election Code, i.e. only if ‘they are necessitated by
changes in the territorial division of the state, changes in the boundaries of the
auxiliary units of a commune, changes in the number of inhabitants of a
commune, changes in the number of councillors electable to the commune
council or changes in the number of councillors electable in any of the
constituencies’.”® What is more, in a number of individual resolutions concerning
recent modifications of the boundaries between constituencies effected by certain
commune councils, the National Electoral Commission expressed the opinion
that even if the last of the above conditions is fulfilled, i.e. if the deviation from the
standard of representation in a particular constituency were to exceed 50%, the
commune council (from 1 January 2019 the relevant Electoral Commissioner™”)
is only allowed to modify the boundaries of the constituency in question and —
consequently — of the constituencies adjacent to it. In other words, even with the
assent of all councillors — reached in view of a significantly disproportionate
increase or decrease in the number of inhabitants of some of the largest or smallest
single-seat constituencies respectively — to comprehensively re-adjust the division
of their commune into constituencies and thus make it more proportionate (and
more stable) as a whole, the commune council is forbidden from doing that —
according to the National Electoral Commission — because of the importance of
maintaining the stability of that division.*’

58 Art. 421 § 2 of the Election Code, supra n. 29.

1n line with Art. 5, point 109, of the Act of 11 January 2018, Electoral Commissioners will
assume from 1 January 2019 the councils’ prerogative of creating (modifying) constituencies for
local elections.

©0See e.g. Uchwata Paistwowej Komisji Wyborczej z dnia 11 czerwca 2018 r. w sprawie
odwolania od postanowienia Komisarza wyborczego w Siedlcach II [Resolution of the National
Electoral Commission of 11 June 2018 regarding the appeal against the decision of the Electoral
Commissioner in Siedlce II], <pkw.gov.pl/785_Uchwaly_w_sprawie_odwolan_od_postanowien_
Komisarzy_Wyborczych/5/25653_Uchwala_Panstwowej_Komisji_ Wyborczej_z_dnia_11_czerwc
a_2018_r_w_sprawie_odwolania_od_postanowienia_Komisarza_Wyborczego_w_Siedlcach_IT>,
visited 22 October 2018. One should note in this context that such ‘cosmetic’ improvements of the
proportionality of constituencies, intended primarily to maximally delay the intervention of the
Electoral Commissioner, were considered legitimate — though not regarded as the only possible —
solutions to breaches of Art. 419 § 2 of the Election Code in the past, e.g. immediately after the
enforcement of the Election Code in 2011. This is perfectly evidenced by the argument in favour of a
small adjustment of the boundaries between constituencies presented as part of the justification of
the abovementioned resolution of the City Council of Sulejéwek: “This change [a slight decrease in
the area of the city’s largest constituency, AC] is of great importance for stability of the [electoral]
division [of the city into single-seat constituencies], because if in the near future the fraction of [the
uniform standard of representation corresponding to] the mandate electable in the largest
constituency 13 exceeded 1.49 — the change would be ordered urgently before the election by the
Electoral Commissioner in Siedlce’: supra n. 51.
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INTERNATIONAL STANDARDS OF SUBSTANTIVE EQUALITY OF ELECTIONS

Finally, it is important to point out the significant divergence between provisions
of the Polish Election Code protecting the substantive equality of Polish local
elections, and the common standards applicable in this field in most European
countries. One should consider in this respect the status of recommendations
defining the minimum conditions for the preservation of the substantive equality
of elections formulated in the Code of Good Practice in Electoral Matters issued by
the Venice Commission. Article 2.2, points 1-4, of this document state:

2.2. Equal voting power: seats must be evenly distributed between the
constituencies.

i. This must at least apply to elections to lower houses of parliament and regional

and local elections:

ii. Itentails a clear and balanced distribution of seats among constituencies on the
basis of one of the following allocation criteria: population, number of resident
nationals (including minors), number of registered voters, and possibly the
number of people actually voting. An appropriate combination of these criteria
may be envisaged.

iii. The geographical criterion and administrative, or possibly even historical,

boundaries may be taken into consideration.

iv. The permissible departure from the norm should not be more than 10%, and
should certainly not exceed 15% except in special circumstances (protection of a
concentrated minority, sparsely populated administrative entity) ol

It should certainly be noted that that the document prepared by the advisory
body of the Council of Europe is not an international convention in the classic
sense of the term.®? In spite of this, a number of leading Polish legal scholars have
argued that the recommendations of the Venice Commission should at the least be
regarded as not indifferent to, if not fully binding with respect to, the creation of
specific electoral regulations. An immediate opportunity to articulate such a
conviction was presented by the debate on the verdict of the Constitutional
Tribunal of 3 November 2006 concerning the constitutionality of changes

! Code of Good Practice in Electoral Matters. Guidelines and Explanatory Report, Venice, 18-19
October, 2002 [emphasis added]. This interpretation of the substantive equality of elections was
most recently restated by the Venice Commission in its Report on Constituency Delineation and Seat
Allocation, supra n. 18.

©2The obligation to enforce precepts contained in international conventions ratified by Poland is
expressly articulated in Art. 9 of the Polish Constitution. Art. 9 The Constitution of the Republic of
Poland of 2™ April 1997, supra n. 5.
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introduced in the Act of 6 September 2006 to the Electoral Law to Councils of
Communes, County Councils and Regional Councils (in force at the time). In
justification of the ruling confirming the constitutionality of both the substance
and the procedure of passing the Bill into law, the Tribunal stated that the
recommendation, issued as part of a document that was not a classic international
convention, could not constitute a conclusive presumption for the assessment of
the conformity of a legislative procedure with the Polish Constitution. The
Tribunal’s position was challenged in a dissenting opinion by Justice Marek
Safjan. Although he shared the view of the majority of the panel on the specific
status of the Code of Good Practice as falling short of the standard form of an
international convention, he also stressed the need to respect the guidelines
contained therein as important directives for the optimal model of electoral law in
states that respect the principles of democracy and human rights. Considered in
this way, the document of the Venice Commission should be read, in the opinion
of Safjan, in connection with Article 9 of the Constitution; by joining the Council
of Europe under an international treaty, Poland had ‘committed itself at least
indirectly to respecting common ideals and principles constituting a common
heritage [and] implemented through the organs of the Council of Europe (see
Article 1 of the Statute) at least in terms of a certain legislative direction or
legislative tendencies’.®?

A similar opinion was presented in a commentary on the Constitutional
Tribunal’s ruling published by Masternak-Kubiak. According to her, the impact
of soft law acts created by the Council of Europe, such as the Code of Good
Practice in Electoral Matters, consists not so much in pointing out clear
obligations incumbent on the Member States, but in presenting standards for
assessment of the legitimacy of law-making, and in serving as a benchmark for the
rightfulness of legislation. Although the document in question cannot be regarded
as a separate source of international law, the basis for its significance is the Statute
of the Council of Europe, ratified by Poland, and it should therefore be considered
in the light of Article 9 of the Polish Constitution. Consequently, any derogation
from the rules formulated therein should be interpreted as — in fact — a breach of
binding international obligations.64 A slightly less radical position, which in
essence coincides with the opinion of Masternak-Kubiak, was presented by
Ferdynand Rymarz (former Chairman of Poland’s National Electoral
Commission). He does not see grounds for believing that the guidelines

%3 Zdanie odrebne S¢dziego TK Marka Safjana od wyroku z dnia 3 listopada 2006 r., sygn. akt K
31/06 [Dissenting opinion of Justice Marek Safjan accompanying the Ruling of the Polish Constitutional
Tribunal of 3 November 2006, Ref. K 31/06] [author’s translation].

CAM. Masternak-Kubiak, Glosa do wyroku Trybunatu Konstytucyjnego z dnia 3 listopada 2006 r.
(Sygn. akt K 31/06) [Commentary on the Ruling of the Constitutional Tribunal of 3 November 2006.
(Ref- K 31/06)] 2 Przeglad Sejmowy (2007) p. 171 at p. 174, 175.
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included in the Code of Good Practice are directly binding on state institutions,
yet at the same time claims that ‘by virtue of their origin, and because of Poland’s
membership in the Council of Europe as well as electoral standards acceptable in
democratic states, they may not be indifferent from the point of view of the Polish
constitutional principle of the democratic state ruled by law, under which these
guidelines are strongly supported’.®> Thus, the normative influence of the
recommendations of the Venice Commission on the contours of the Polish
electoral system is somewhat indirect, realised through the creation of a
fundamental conceptual basis for the interpretation of Article 2 of the
Constitution of the Republic of Poland.

In the context of such opinions, the provisions of the Polish Election Code
concerning the substantive equality of elections to councils of communes with a
population equal to or smaller than 20,000 appear to be a completely arbitrary
derogation from common understanding of one of the most fundamental
concepts of constitutional law endorsed by the most authoritative international
institution. It remains an open question as to why this situation has not yet raised
any major concerns, or even aroused serious interest, from representatives of the
Polish judiciary or political establishment.

CONCLUSION

In conclusion: the principle of substantive equality of elections, also referred to as
‘the principle of equal suffrage under its aspect of equal voting power’, is generally
recognised as one of the essential foundations of genuinely fair electoral
procedures. According to the recent report by the Venice Commission, equal
voting power — ‘deeply interrelated with the more general principle of electoral
representative democracy’ — constitutes ‘a crucial element of parliamentary
democracy’, and must thus — also in local elections — be considered the underlying
principle of the latter.°® The practical guidelines concerning substantive equality
issued by international bodies such as the Venice Commission, having,
admittedly, only the status of soft law, should, nevertheless, be viewed as
important determinants in specifying the basic rules for conducting democratic
elections, also at the local level.

In the case of Poland, the principle in question, embedded in relevant
provisions of the Polish Constitution, must be understood as a natural
consequence of the constitutional guarantee of equality of citizens before the law
(Article 32, Constitution of the Republic of Poland). This position is almost

5 F. Rymarz, ‘O wyiszy poziom legislacji i stabilizacj¢ polskiego prawa wyborczego’ [For a Higher

Level of Legislation and the Stability of Polish Electoral Law), in Rymarz, supra n. 3, p. 145 at p. 152.
66 See supran. 18.
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unanimously endorsed by Polish legal scholars, who generally accept that ‘the
principle of equality of elections is a concretisation within the framework of
electoral law of the principle of equality of citizens in all spheres of life’.%” Yet, with
the specific content of the provisions of the Election Code concerning the
application of the uniform standard of representation in the creation of
constituencies in communes with a population equal to or smaller than 20,000,
the principle of substantive equality of elections does not in actual practice apply
in such communes. The single-seat constituencies created in certain communes by
their respective commune councils can, and in 51% of those communes actually
do, differ® in terms of number of residents by a factor of between 2 and 3. Such
differences contribute significantly to the emergence of serious inequality between
residents of the same commune in their ability to influence the policies of local
self-government.

The passage of the abovementioned legislation containing a number of
amendments to the Polish Election Code® created an opportunity to ameliorate
the substantive equality standards of Polish local elections. The originally proposed
version of the Act of 11 January 2018 — aimed at modifying the Election Code
ahead of local elections scheduled for the autumn of 2018 — was supposed to
completely eliminate the first-past-the-post system from local elections and replace
it with a proportional system based on 5-to-8-seat constituencies. In view of the
above analysis, such a change would have automatically fixed the problem of
affording adequate statutory protection to the substantive equality of local
elections. At the same time, it would have brought an abrupt end to an almost 30-
year-old tradition of single-seat constituencies used for these types of elections.
After having been heavily criticised by both the opposition parties and the
representatives of local authorities, the ruling majority decided to leave the general
system unchanged, while narrowing the scope of application of the first-past-the-
post system: from all communes which are not cities with county rights (2,412 out
of a total of 2,478 communes in Poland) to communes with a population equal to
or less than 20,000 (2,136 communes).

67Sk}adowski, supran. 1, p. 271.

8'The figure is based on the data obtained by the author of the present paper from the National
Electoral Commission in 2014. According to the same data, in 16% of the communes with a
population equal to or smaller than 20,000, the ratio of the number of inhabitants of the three largest
constituencies to the number of inhabitants of the three smallest constituencies ranges from 2 to 2.6,
whereas in 19% of such communes the corresponding ratio between the seven largest and the seven
smallest constituencies falls between 1.5 and 1.9. Due to the electoral-map’s-stability-centred
interpretations of the Polish electoral law enforced by the National Electoral Commission (see supra
n. 60) the situation is bound to remain unchanged during the forthcoming local elections to be held
in Poland in October 2018.

 Actof 11 January 2018, supra n. 36.
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Because of the exceptionally close ties they generate between the voters and
their elected representatives, single-seat constituencies seem to be a perfect fit for
legitimising democratic power structures at their most basic level. To complete the
types of task faced by local government, direct communication with the electorate
is crucial, and such channels are effectively guaranteed by the first-past-the-post
voting system. However, to ensure an at least minimally fair distribution of the
electorate’s impact on the policy of local authorities, one has to devise an effective
method of protecting the substantive equality of election procedures. The
standards of substantive equality proposed in the Electoral Law of 1990, i.e. the
maximum allowable deviation from the standard of representation of 20%,
constitute the toughest possible compromise with the demands of political
pragmatism — even if administrative, geographical, historical, or ethnic loyalty ties
between voters are taken into consideration. It must be stressed, however, that the
specific understanding of the principle of substantive equality of elections, which
paved the way for acceptance of the current consequences of Article 419 § 2 of the
Election Code, contradicts one of the most fundamental assumptions of the law-
making process, i.e. the assumption of rationality on the part of the legislator. It
remains to be seen whether, and must be hoped that, the problems concerning
elections required by the Polish Constitution to be equal elections will quickly find
an adequate legislative resolution.
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