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Abstract

Federations present difficulties for prevailing theories of constituent power, which usually
attribute ultimate constitution-making authority to a singular people. This article examines
how a ‘pluralized’ constituent power functions in federal systems. It argues that the
operation of plural constituent power in federations reflects a distinctive model of consti-
tutional formation according to which a ‘polity of polities’ is established and sustained
through the maintenance of a tension between plurality and unity.
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I. Introduction

The resurgence of interest in constituent power reflects both practical and theoretical
concerns.! Remarkably, over the last 30 years the majority of the world’s constitutions
have either been newly adopted or significantly amended.” Since the late 1980s, the
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number of nations identifying as constitutional democracies has almost doubled, with
the collapse of the Soviet Bloc, the fall of Latin American dictatorships and ongoing
processes of decolonization in Africa and Asia all precipitating a sharp increase in
constitution-making activity. From a more theoretical perspective, the concept of
constituent power offers a way of making sense of the proposition — which is core to
the self-understanding of contemporary liberal-democracies — that legitimate public
authority ultimately derives from citizens, or ‘the people’. This in large part explains the
appeal of constituent power to normative theories of democratic political legitimacy,
including those that seek to uphold a commitment to constitutionalism while opposing
populist, theocratic and other avowedly illiberal political regimes.’ Despite the prom-
inence of constituent power in contemporary constitutional practice and theory,
however, its operation within federal constitutional systems remains a relatively neg-
lected topic. This neglect is at first sight surprising, given the prominence of federal
democracies, including India, the United States, Brazil, Germany, Canada and
Australia. In these democracies, it is possible to speak not only of ‘the people’, but also
‘the peoples’ of the constituent states. Our aim in this article is to redress the relative
neglect by examining the implications of a plurality of peoples for the concept of
constituent power in federal systems.

Constituent power is defined broadly in this article as the power to create, replace, or
fundamentally amend a constitutional order.* As Lucia Rubinelli has argued, since the
late eighteenth century revolutions, constituent power has provided a ‘language’ for
articulating popular power.” The language of constituent power has its own logic or
‘grammar’, which distinguishes it from the broader idea of popular sovereignty,
understood as a ‘supreme’ source of power.® Most fundamentally, constituent power
‘constitutes legal-political structures and ... as such, is in a direct conceptual relation

*On populist and theocratic challenges, see Mark Tushnet and Bojan Bugaric, Power to the People:
Constitutionalism in the Age of Populism (Oxford: Oxford University Press, 2022); Paul Blokker, Bojan
Bugaric and Gabor Halmai, ‘Populist Constitutionalism: Varieties, Complexities, and Contradictions’ (2019)
20 German Law Journal 291-95; Neil Walker, ‘Populism and Constitutional Tension’ (2019) 17 International
Journal of Constitutional Law 515-35; David Landau, ‘Abusive Constitutionalism’ (2013) 47 University of
California Davis Law Review 189-260; Nadia Urbinati, Me the People: How Populism Transforms Democracy
(Cambridge, MA: Harvard University Press, 2019); Ran Hirschl, Constitutional Theocracy (Cambridge, MA:
Harvard University Press, 2010).

*This definition is specific enough to distinguish constituent power from the more general idea of popular
sovereignty, yet ‘neutral’ enough to avoid building strong normative preconceptions into our analysis. The
precise line of demarcation between primary and secondary, or original and derived, exercises of constituent
power remain contested in the literature. Our argument here is intended to encompass fundamental
constituent activity ranging from the creation of a completely new constitutional order to constitutional
replacement and major constitutional amendment impacting the ‘basic structure’ of the constitutional order.
For recent discussions, see Yaniv Roznai, Unconstitutional Constitutional Amendments: The Limits of
Amendment Powers (Oxford: Oxford University Press, 2017) 11, 105-34 and Patberg, Constituent Power
in the European Union (n 1) 35-7.

SRubinelli, Constituent Power: A History (n 1) 1-3.

“Joel Colén-Rios, Eva Marlene Hausteiner, Hjalte Lokdam, Pasquale Pasquino, Lucia Rubinelli and
William Selinger, ‘Constituent Power and its Institutions’ (2021) 20 Contemporary Political Theory 928.
Our approach hence intentionally departs from theories (e.g. Schmitt during the Weimar period), which
suggest an assimilation of the ideas of constituent power and sovereignty. See Rubinelli, Constituent Power: A
History (n 1) 104—40. See also Ayesha Wijayalath ‘Sovereignty and Constituent Power: Reimagining the
Process of Constituent Power Through the Politico-Legal Matrix of Sovereignty’ (2023) 48 Australasian
Journal of Legal Philosophy 61-76.
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with the idea of a constituted power’.” The meaning and function of constituent power
are determined by its relational reference to the institutional structures and compe-
tences that it constitutes. This relational aspect of constituent power is consistent with
its ‘liminal’ status between politics and law, and holds even if one subscribes to an ‘extra-
legal’ conception of constituent power as the pre-constitutional, political source of legal
legitimacy, rather than emphasizing the need for its exercise to be ‘constitutionalized’.®
The relational aspect of constituent power is, for the theory we propose, conceptual
bedrock: it is presupposed both by descriptive questions regarding attribution of the
power to the people, plural peoples or the ‘nation’, and by normative questions about
the criteria for legitimate or authoritative constituent acts. On the juridical level, the
representative character of constituent processes also allows the collective citizenry to
be understood as the bearer or subject of constituent acts that they commission (and
perhaps ultimately either endorse or reject). As Hans Lindahl and Martin Loughlin
suggest, a constituent people is a unity that can be understood as constituted reflectively
or relationally by the constituent activity carried out in its name.” On the normative
level, the juridical attribution of constituent power to ‘the people’ is usually thought to
entail that a constituent process will only be legitimate or truly authoritative when it is
sufficiently acceptable to the majority of citizens to receive their explicit or perhaps
implicit endorsement.

Some reasons for the relative neglect of plural constituent power emerge implicitly
from this discussion. On a historical level, while the concept of constituent power is
anticipated in Huguenot resistance theories, English Civil War parliamentary propa-
ganda, Rousseau’s theory of popular sovereignty and elsewhere, it was paradigmatically
thematized by Emmanuel-Joseph Sieyés in the context of efforts to establish and
legitimate new republican forms of government during the French Revolution. Sieyés
argued that the people of the entire nation is the source of a pouvoir constituant, which is
delegated to representatives elected specifically for the purpose of drafting a constitu-
tion. Sieyes believed the constituent power to be vested in the Nation as a whole,
opposed a division or distribution of this power among constituent units, and rejected
the proposal that local or regional assemblies participate in ratification of the consti-
tution. While Sieyes developed the idea of constituent power in opposition to the
concept of sovereignty, he insisted on the unitary nature of the body politic and argued
that the nation must express its will through a single legislature.'® Carl Schmitt’s
influential Weimar-period interpretation of constituent power (verfassunggebende
Gewalt) also considered constituent power primarily within a monistic frame, attrib-
uting it to ‘the people as a unity capable of political action with the consciousness of its
political distinctiveness and with the will to political existence.’!’ Schmitt does, as
Olivier Beaud has argued, offer resources for a pluralistic account of federal constituent

’Colén-Rios et al., ‘Constituent Power and its Institutions’ (n 6) 928.

8Ernst-Wolfgang Bockenforde, ‘The Constituent Power of the People: A Liminal Concept of Constitu-
tional Law’ in Constitutional and Political Theory (Oxford: Oxford University Press, 2017) 169-85; Colén-
Rios, Constituent Power and the Law (n 1) 4.

°Lindahl, ‘Constituent Power and Reflexive Identity’ (n 1) 9; Martin Loughlin, The Foundations of Public
Law (Oxford: Oxford University Press, 2010) 227-31.

1°Emmanuel Joseph Sieyés, Political Writings (London: Hackett 2003) 133—44 and Rubinelli, Constituent
Power: A History (n 1) 57-58, 64—65.

'Schmitt, Constitutional Theory (Durham, NC: Duke University Press, 2008) 127.
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power.'? Yet Schmitt also thought federations especially vulnerable to political instabil-
ity due to competing sovereignty claims.'*> For Schmitt, as we explore in section 4, any
division or federalization involving self-governing units is likely to result in fragmen-
tation of a nation into a multiplicity of alternative identities.'*

The privileging of a unitary conception of constituent power is attributable to other
factors. Most obviously, there are more unitary states than federal states.'> Conven-
tional state theory has assumed the ‘nation’ as its substrate, and hence focused on
constitution-making through a single constituent assembly.'® More recently, constitu-
ent power has been prominently invoked in jurisdictions — particularly within Latin
America — where political actors have sought to reorganize the state unilaterally and
bypass potential opposition.!” Apex courts have also tended to adopt a conception of
popular power that papers over the complexity of federal arrangements. The best
known example is the United States, where there have been competing interpretations
of the famously elusive constituent subject, ‘We the People of the United States’, with
its ambiguity between a singular ‘people’ and a plurality of ‘states’.!® This ambiguity
gives rise to two alternative temptations: pluralized interpretations that fail to do
justice to the ‘union’ presupposed and established by a constitution, and unitary
interpretations that obscure the systemic effect of a pluralized constituent power at
the empirical level in terms of the design, content and the functioning of federal
constitutions.'?

20livier Beaud, Théorie de la Fédération (Paris: PUF, 2009) 18-19 and Schmitt, Constitutional Theory
(n 11) 381-407. See also Olivier Beaud, ‘The Founding Constitution: Reflections on the Constitution of a
Federation and its Peculiarity’ (2017) 17 Jus Politicum: Revue de droit politique: Thinking about Federalism(s)
33-63.

13chmitt, Constitutional Theory (n 11) 388-95. Indeed, Schmitt suggests (405) that the democratic
concept of the constitution-making power of the people tended towards a dissolution of the federal character
of political orders.

"See the discussion in Rubinelli Constituent Power: A History (n 1) 70, 122, 195. Rubinelli notes (195) in
this context that the positions of both Sieyes and Schmitt preclude the possibility of implementing the
proposal of Hannah Arendt that republican constitutions could be adopted by the people organized into local
or regional units. See Hannah Arendt, On Revolution (London: Faber & Faber, 1963) 139-215; Emily Zakin,
‘Public Space, Public Time: Constitution and the Relay of Authority in Arendt’s On Revolution’ in Matilda
Arvidsson, Leila Brannstrém and Panu Minkkinen (eds), Constituent Power: Law, Popular Rule and Politics
(Edinburgh: Edinburgh University Press, 2020) 97-113.

15The Forum of Federations estimates the number of federations at 25; this includes, however, approxi-
mately 40 per cent of the global population. See <https://forumfed.org/countries>. One complicating factor in
this context is the fact that influential federations, such as the United States, Germany and Canada, have often
tended to exhibit a preference for a more unitary conception of constituent power.

16 Arato, The Adventures of Constituent Power (n 1) 1, 31, 37 and Stephen Tierney, The Federal Contract: A
Constitutional Theory of Federalism (Oxford: Oxford University Press, 2022) 83-99.

'7See David Landau, ‘Constituent Power and Constitution Making in Latin America’ in David Landau and
Hanna Lerner (eds), Comparative Constitution Making (Cheltenham: Edward Elgar, 2019) 568.

18 Arato, The Adventures of Constituent Power (n 1) 113; Tierney, The Federal Contract (n 16) 130-39. The
people of the entire United States were not represented in a governing institution in proportion to their
respective populations until the establishment of the House of Representatives under Article I of the US
Constitution. Despite the sophisticated reasoning offered by Chief Justice Marshall that the US Constitution
rests on the consent of the American people as a whole, he acknowledged that the Constitution had been
ratified on a state-by-state basis in accordance with Article VII. McCulloch v. Maryland, 17 U.S. (4 Wheat.)
316, 402—-05 (1819). Much the same can be said of Australia and Switzerland.

9Gee Nicholas Aroney and John Kincaid (eds), Courts in Federal Countries: Federalists or Unitarists?
(Toronto: University of Toronto Press, 2017).
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An adequate theory of contemporary constitution-making processes must come to
terms with the way plural forms of constituent power function in federations. Federal
constitutions may be in the minority, but they remain numerous and influential enough
for their distinctive features to warrant greater attention. There is evidence to suggest that
federalism is likely to become more prevalent as a governance model, with international
advisers and other actors promoting federal systems as suitable for the post-conflict
societies in which most constitution-making activity is currently taking place.?® There is a
risk, in this context, of interpreting federal constitutions through a ‘monist’ lens which
distorts their distinctiveness. A useful analogy is ‘imposed’ constitutions. Constitutions
imposed by external or international actors — while also in the minority — have received
increased attention recently, and raise distinct issues of constitutional formation relative
to ‘non-imposed’ constitutions.*!

The concept of federation is, of course, also contested in the literature, alongside
related ideas such as federalism, federal system, federal compact and confederation.
Ronald Watts offered an influential approach in which ‘federalism’ is a normative term,
whereas ‘federal system’, ‘federation’ and ‘confederation’ are descriptive.”” Watts argued
that in a ‘confederation’, by contrast, the system of government depended not on ‘the
people’, but the ‘constituent governments’.>* While this can be an important distinction, it
passes over another possibility: that the constitution of a federation might be derived from
a plurality of ‘peoples’.>* It also does not take full account of the constitutional pre-
commitment inherent in any federal constitution to plural governments, whose authority
may rest upon constitutionally embedded or territorially located plural sources of
legitimacy. This point applies, as we explore in Section III, to both aggregative and
devolutionary types of federal system.

In what follows, we employ a combination of theoretical and comparative method-
ologies to develop a general theory of plural constituent power for federations. The
distinctive feature of the operation of constituent power in federal systems, we argue, is a
constitutive and enabling tension between multiple sites of constitutional authority.
Considered from a ‘genetic’ perspective, the operation of plural constituent power in
federations reveals a distinctive model of constitutional formation whereby a ‘polity of
polities’ is established and sustained through the maintenance of a tension between
principles of plurality and unity. Federal constituent power hence establishes a structural

20Gee Tierney, The Federal Contract (n 16) 16-17 and Ronald L Watts, ‘The Federal Idea and its
Contemporary Relevance” in Thomas ] Courchene, J Allan, Christian Leuprecht and Nadia Verrelli (eds),
The Federal Idea: Essays in Honour of Ronald L. Watts (Montreal: McGill-Queens University Press, 2011)
13-28.

*See Mannon Bonnet, ‘The Legitimacy of Internationally Imposed Constitution-Making in the Context of
State Building’, in Richard Albert, Xenophon Contiades and Alkmene Fotiadou (eds), The Law and
Legitimacy of Imposed Constitutions (London: Routledge, 2019) 208-26; Alon Harel and Adam Shinar,
‘Two Concepts of Constitutional Legitimacy’ (2022) 12 Global Constitutionalism 80-105 (discussing how
imposed constitutions might be legitimate on ‘reason-based’ grounds, even if they make relatively weak
claims to popular representation).

*’Ronald L Watts, ‘Federalism, Federal Political Systems, and Federations® (1998) 1 Annual Review of
Political Science 117, 121. On this view, ‘federal system’ refers to a broad genus of political systems that are
‘federal’ in nature, while ‘federation’, ‘confederation’ and so on refer to particular species within that genus.

BWatts, ‘Federalism, Federal Political Systems, and Federations’ (n 22) 121.

**Nicholas Aroney, The Constitution of a Federal Commonwealth: The Making and Meaning of the
Australian Constitution (Melbourne: Cambridge University Press, 2009) 3—6, 8081, 164—67; Tierney, The
Federal Contract (n 16) 133-34, 143.
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tension between unity and plurality, such that neither the unified polity nor the plural
polities assume complete predominance. The federation is a distinct form of constitu-
tional order, our analysis suggests, which should be regarded as categorically different
model of rule from that found in unitary constitutionalism.”> A federal constitutional
order contains multiple sites of constitutional personhood; it is a polity comprised of a
plurality of polities and sites of constituent authority.

This article has the following structure. Section II introduces the central theoretical
issues through an examination of recent scholarship on mixed constituent power (pouvoir
constituant mixte) in the European Union (EU). Section III sets out the conceptual
foundations of our plural theory of constituent power for federal constitutions. In
Section IV we then apply this model to (A) constitution-making processes, and
(B) procedures for constitutional amendment. Section V outlines some of the broader
implications of our analyses by exploring the relationship between the federal pluraliza-
tion of sites of constituent authority and democratic pluralism.

Il. Mixed constituent power (pouvoir constituant mixte) in the EU

Contemporary accounts of constituent power often reflect a monistic mindset that sees
constituent power in terms of a single constitutional people.’® One notable exception to
this tendency is recent scholarship on the EU’s constituent foundations. Before directly
examining plural constituent power for federations, it is therefore instructive to briefly
consider theoretical debates regarding mixed constituent power (pouvoir constituant
mixte) in the EU.

The applicability of constituent power to the EU is not universally accepted. It has
been argued that constituent power is inessential to European constitutionalism, or
that it is empirically absent from the European context, or that it is best seen as
nascent.”” Relatedly, some theorists contend that the EU is paradigmatic for the
displacement of constituent power by rights as the main source for the legitimacy of
fundamental law.?® Others continue to focus on the treaty-foundations of the EU as a
decisive indicator of its ultimate legal foundations, only to be countered in turn by

ZSTierney, The Federal Contract (n 16) 1.

*$See, to cite just a few relatively recent examples, Hector Lépez Bofill, Law, Violence and Constituent
Power: The Law, Politics and History of Constitution Making (London: Routledge, 2021); Angélica Maria
Bernal, Beyond Origins: Rethinking Founding in a Time of Constitutional Democracy (Oxford: Oxford
University Press, 2017); Mark Wenman, Agonistic Democracy: Constituent Power in the Era of Globalisation
(New York: Cambridge University Press, 2013); Loughlin, “The Concept of Constituent Power’ (n 1) 218-37;
Hans Lindahl, ‘Constituent Power and Reflexive Identity (n 1) 9-24; Malcom Feeley and Edward Rubin,
Federalism: Political Identity and Tragic Compromise (Ann Arbor, MI: University of Michigan Press, 2008).

*’See the discussions in Neil Walker, ‘Post-Constituent Constitutionalism? The Case of the European
Union’ in Martin Loughlin and Neil Walker (eds), The Paradox of Constitutionalism: Constituent Power and
Constitutional Form (Oxford: Oxford University Press, 2007) 251-22 and Zoran Oklopcic, ‘Review of
Loughlin and Walker (eds) The Paradox of Constitutionalism’ (2008) 6 International Journal of Constitu-
tional Law 365.

#Christopher Thornhill, ‘Contemporary Constitutionalism and the Dialectic of Constituent Power’
(2012) 1 Global Constitutionalism 372. Massimo Fichera argues in this context that European integration
has not so much ‘neglected the idea of people as constituent power’ as constructed it through ‘discourses of
security and rights’. Massimo Fichera, ‘The Idea of Discursive Constituent Power’ (2021) 3 Jus Cogens 159—
80. See also Alexander Somek, The Cosmopolitan Constitution (Oxford: Oxford University Press, 2014)
202-03.
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those who advance a ‘constitutionalism’ thesis.?® Even if one is reluctant to accept
wholesale the idea of a ‘post-constituent constitutionalism’, it is important to recognize
that there is a ‘reconstructive’ (in the Habermasian sense) aspect of appeals to
European constituent power, and also to acknowledge the downstream implications
of this for questions of democratic legitimacy.*® Despite these qualifications, debates on
European constituent power offer a useful platform for reflection on pluralization of
sites of constitutional authority, and there are arguably more similarities between the
constitutional foundations of the EU and ‘aggregative’ federations than is sometimes
acknowledged.*!

Markus Patberg identifies four models that predominate in the literature concerned
with the application of constituent power to the EU. The first of these models is a
‘regional-cosmopolitan’ constituent power, ‘according to which the EU is a non-state
political system that derives its democratic legitimacy directly from free and equal persons
who appear on the scene as European citizens, rather than members of nation-states’.>?
The second is a ‘demoi-cratic’ or ‘plurality of peoples’ model, according to which the EU
‘should answer to a constituent power composed of the political communities of the
member states’>*> The third is the ‘dual’ constituent power model, according to which
constituent power in the EU is shared between a European people and the peoples of the
member states.’* Jiirgen Habermas’s argument for a pouvoir constituant mixte, in which
‘the constituting authority should be composed of the entire citizenry of Europe, on the
one hand, and the peoples of Europe, on the other’, is the best-known example of this
view.?® The fourth, and more critical, view suggests that the ‘neo-liberal hegemony’ of the
EU needs to be challenged by disruptive and non-conventional political action outside the
ordinary processes of European governance.*®

*For the former view, see Theodor Schilling, ‘The Autonomy of the Community Legal Order: An Analysis
of Possible Foundations’ (1996) 37 Harvard International Law Journal 389—410; Bruno de Witte, ‘Direct
Effect, Supremacy, and the Nature of the Legal Order’, in Paul Craig and Grainne de Burca, The Evolution of
EU Law (Oxford: Oxford University Press, 1999) 187-227; Trevor Hartley, ‘“The Constitutional Foundations
of the European Union’ (2001) 117 Law Quarterly Review 225—46. For the latter, see Eric Stein, ‘Lawyers,
Judges and the Making of a Transnational Constitution’ (1981) 74 American Journal of International Law
1-27 1; G Federico Mancini, “The Making of a Constitution for Europe’ (1989) 26 Common Market Law
Review 595-614; JHH Weiler, ‘The Transformation of Europe’ (1991) 100 Yale Law Journal 2403-83.

*°A Habermasian reconstruction makes explicit normative claims implicitly embedded within practices
and institutions. See Jiirgen Habermas, Moral Consciousness and Communicative Action, trans C Lenhardt
and SW Nicholsen (Cambridge, MA: MIT Press, 1990) 98. Cf the analysis of the ‘abstraction’ of the people in
Bernal, Beyond Origins (n 26) 84-85.

*'Nicholas Aroney, ‘Federal Constitutionalism/European Constitutionalism in Comparative Perspective’,
European Essay No. 45 (London: The Federal Trust, 2009).

32Patberg, Constituent Power in the European Union (n 1) 69. Patberg cites (75) Erik O Eriksen’s claim that
the EU treaties brought into the world ‘a unitary European citizenry distinct from national ones.” Erik O
Eriksen, The Unfinished Democratization of Europe (Oxford: Oxford University Press, 2009) 4.

*patberg, Constituent Power in the European Union (n 1) 87. Patberg (88) cites Kalypso Nicolaidis’s
argument that the EU is ‘a political system for the self-government of a plurality of state-organized collectives
that do not intend to merge into a larger whole’. See Kalypso Nicolaidis, “The New Constitution as European
“Demoi-cracy”? (2004) 7 Critical Review of International Social and Political Philosophy 76-93.

34Patberg, Constituent Power in the European Union (n 1) 105.

*Jiirgen Habermas, The Lure of Technocracy (Cambridge: Polity Press, 2015) 40.

36Patberg, Constituent Power in the European Union (n 1) 123-38.
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Building on his analysis of these four models, Patberg argues for an account of the
constituent power of the EU grounded in the capacity of citizens to play two roles as
both (1) citizens of the ‘unifying’ polity and (2) citizens of the plural political units that
comprise the ‘lower’ level.>” Patberg’s analysis of the pouvoir constituant mixte, with
its focus upon the identification of the subjects of plural constituent power, has
relevance beyond the EU. While Patberg’s own preferred model for the EU privileges
the constituent role of citizens, this reflects a normative, ‘reconstructive’ and ‘future-
oriented understanding’ of constituent power, which grants priority to the conditions
under which a rationally autonomous citizen can ‘democratically determine the
structure and competences of public authorities’ to which they will be subject.>® From
amore juridical perspective, which is our focus here, the constituent subjects of the EU
order can be regarded as (1) the member polities of the EU or (2) the EU polity. The
EU, on this view, is a ‘polity of polities’ and reflects a logic of plurality-in-unity and
unity-in-plurality.

While the EU has distinctive features, its status as a polity of polities mirrors at least
one core structural dimension of the federal constitutional orders that we examine
more closely below.*? In the case of the EU, from a historical or ‘genetic’ point of view,
the polities that signed up to the EU treaties preceded the ‘polity of polities’. Yet the
‘polity of polity’ concept can be seen to apply in relation to both aggregative and
devolutionary federations. From a ‘genetic’ viewpoint, there is only a uniting plurality
of constituent polities at the time the federal constitution is made; it is only after
making the constitution (and thus the federation, or the polity of polities) that the
single polity comes into existence. At best, the single polity is nascent at the moment of
federalization. In the case of devolutionary systems, the plural polities are also nascent
at the moment of devolution. If, for example, the ratification vote to form an aggre-
gative devolution resulted in a ‘no’ decision, then there would be no single people
formed, just as when a devolutionary proposal is constitutionally rejected by the
decision-makers, then no plurality of peoples would be formed (i.e. the outcome is
always contingent on the actual result of the constitution-making or constitution-
amending process).

A fully formed federation is, from a structural point of view, a polity of polities that
comprises both a unified polity and plural constituent polities. Crucially, the relationship
between the unified polity and the member polities can vary, potentially greatly, from one
federal constitution to another.*” For a full picture of plural constituent power, it is
necessary to recognize the ‘institutional’ dimension of constitution-making processes. On
an institutional level, a polity of polities can be understood as a polity with a singular
government for the whole and plural governments for the constituent parts. Further
questions concern the structure and composition of the institutions empowered to act for
the unified polity and for the plural polities of the federation, and the connection between
these institutions and the founding authority of the federation. We now turn directly to
these topics.

3'7Patberg, Constituent Power in the European Union (n 1) 159-77.
3871
Tbid 5.
*We use the term ‘polity’ here to refer to a politically organized or constitutional people. See Philip Pettit,
‘Popular Sovereignty and Constitutional Democracy’ 72 University of Toronto Law Journal (2022) 251-86.
4°Tierney, The Federal Contract (n 16) 129.
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lll. Pluralized constituent power for federal constitutions

A federal system is a polity of polities comprising both a unified polity and plural
constituent polities. In abstract terms, federal systems exemplify a structural tension
between unity and plurality, such that neither the unified polity nor the plural polities
assume total predominance. In the next three sections, we argue that the operation of
constituent power in federations is informed by this enabling tension between plural sites
of constitutional authority. This section examines the conceptual foundations of this
plurality-in-unity and unity-in-plurality, initially by reference to the identity and inter-
relationship between multiple sites of constitutional authority in aggregative and devo-
lutionary federal models.

It is uncontentious that federal systems complicate a monist model of constituent
power, understood as a power exercised by a single constituent assembly or convention
and attributed to a unified people or citizenry. Federations can be created in three main
ways: through ‘aggregation’ of formerly separate states; through a ‘devolution’ within a
formerly unitary state; or through a ‘combination’ of these two processes.*! It is to be
expected that federations formed by aggregation will attribute their origin to a plurality of
constituent states or peoples, while the unitary systems from which devolved systems are
derived will attribute their origin to a singular people or state. Yet the matter is more
complex, as the language used in the preambles of federal constitutions attests: some use
the singular, others the plural, and yet others combinations of singular and plural
language to describe the ‘people’ or ‘peoples’ from whom the constitution derives its
authority.*> Moreover, the constitution of a federal system formed by devolution may
attribute sovereignty or constituent power to ‘the people’, but the devolutionary process
may have been initiated or advocated by a plurality of nascent ‘peoples’ at a point in time
following the original establishment of the relevant constitution.**

Aggregative federal constitutions display genetic and structural features that presup-
pose a pluralization of constituent power, including the formation of the constitution
through institutional processes that rest on a plurality of constituent states, the represen-
tation of the people of those states in the democratic institutions of the federation, the
distribution of powers between constituent states and the federation, and complex pre-
scribed pluralistic methods of amendment.** These features are also found in plurina-
tional constitutions with a multiplicity of territorially concentrated communities that
possess or aspire to self-government and are either recognized as, or claim to be, discrete

“"Ronald L Watts, Comparing Federal Systems (Montreal: McGill-Queen’s University Press, 3rd ed, 2008)
70. For more detailed analysis of the distinction between aggregative and disaggregative federations, see
Nicholas Aroney and Albert HY Chen, Multi-level Governance and Constitutions of ‘Plurality-in-Unity’: ‘One
Country, Two Systems’ in the Hong Kong Special Administrative Region (1997-2019) (Hong Kong: University
of Hong Kong, 2019) 2-9. <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4025796>. Some federal
constitutions, such as that of Canada, incorporate both aggregative and disaggregative elements. More
generally, pure or absolute cases of aggregation and devolution are rare; the distinction should be understood
as an analytic categorization that maps federal constitutions onto a continuum, rather than a strict
dichotomy.

“*See Nicholas Aroney, ‘Constituent Power and the Constituent States: Towards a Theory of the
Amendment of Federal Constitutions’ (2017) 17 Jus Politicum: Revue de droit politique 5, 12.

“3Stephen Tierney, “We the Peoples”: Constituent Power and Constitutionalism in Plurinational States’,
in Martin Loughlin and Neil Walker (eds), The Paradox of Constitutionalism: Constituent Power and
Constitutional Form (Oxford: Oxford University Press, 2007) 229.

*Nicholas Aroney, ‘Formation, Representation and Amendment in Federal Constitutions’ (2006) 54
American Journal of Comparative Law 320-35.
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sources of constituent power.*> In some federal constitutional systems, it is true, an
originally unitary state has devolved power to subnational jurisdictions, without this
necessarily pluralizing the constituent power.*® Yet it is equally misleading to assume that
the distinction between ‘aggregative’ and ‘devolved’ federations is always clear-cut;
wherever the federal model of a ‘polity of polities’ is applicable, then one must ask after
the plurality of sources of constituent power in their specific application.*”

Our analysis, to be totally clear, does not assume uniformity across federal constitu-
tional systems. This point goes beyond the above distinction between aggregative and
disaggregative systems. A federation is a polity with plural governments, which may
include self-government of the constitutive polities of the federal constitution, and the
sharing of central authority between constitutive polities and the dedicated central
institutions of the polity. Again, this can — but need not necessarily — involve robust
demotic pluralism of plural constituent peoples. As seen below, the federation, as an ideal
type, rests on a structural tension between unity and plurality, but in actuality one pole
usually tends to predominate.

A federation is, we have noted, a polity of polities or a political community of political
communities.*® The significance of this core feature of federal constitutions is best seen by
reflecting on the multiple subjects of constituent power. As Olivier Beaud argues, ‘the first
original feature of the federative compact is the plurality of the holders of the constituent
power’.* A federal constitution is a constitutional order that is structured by the relationship
between plural polities which have distinctive constitutional identities. The essential features
of this structure are best introduced by a contrast with the unitary constitutional state model.

On a unitary model of constituent power, the collective citizenry is understood as a
unified ‘people’ or ‘nation’, which serves as the bearer or subject of imputation for the
creation or material amendment of a constitutional order. It is plausible that the factual
reality of a shared will of the people dissolves once one moves beyond political or juridical
reconstructions of the origins of legitimate power. The will of the people is usually
determined by a constitutional convention or assembly, and hence requires representa-
tion. From a public law theory or juridical perspective, unitary constituent power can
nonetheless be seen as follows:

“The people’ — Exercise of constituent power — The constitution

Constituent power is exercised in a unitary fashion in this model insofar as the subject of
its exercise — the people or the nation — is understood as a unity comprised of individual
citizens.

*3Stephen Tierney, Constitutional Law and National Pluralism (Oxford: Oxford University Press, 2004).

“**Nicholas Aroney, ‘The Federal Condition: Towards a Normative Theory’ (2016) 61 American Journal of
Jurisprudence 40-2.

47See, for some instructive examples from constitutional preambles, Australian Constitution, (‘Whereas
the people of New South Wales, Victoria, South Australia, Queensland, and Tasmania ... have agreed to unite
...”); Constitution of the Federation of Bosnia and Herzegovina, (‘Bosniacs, Croats, and Serbs, as constituent
peoples (along with Others), and citizens of Bosnia and Herzegovina ..."); Constitution of the Federal
Democratic Republic of Ethiopia, (‘We, the Nations, Nationalities and Peoples of Ethiopia ..."); The Federal
Constitution of the Swiss Federation (‘The Swiss People and the Cantons ...").

48Qlivier Beaud, ‘The Founding Constitution (n 12) 34, 52; Aroney, The Constitution of a Federal
Commonwealth (n 24) 345; Tierney, The Federal Contract (n 16) 129.

“9See Beaud, “The Founding Constitution’ (n 12) 52.


https://doi.org/10.1017/S2045381723000400

https://doi.org/10.1017/52045381723000400 Published online by Cambridge University Press

Global Constitutionalism 601

For constituent power in federations, the first and most significant divergence from the
unitary model is a ‘pluralization’ of ‘the people” and of constituent acts. Schematically,
there are multiple collectives of citizens — the peoples of multiple polities — that serve as
plural subjects for the constituent power of a federal constitution. The founding act of
constitution-making plays a significant role in defining the political bond between ‘the
people’ and its new system of government. The political bond that is created (and thereby
constitutionalized) in a federal constitutional foundation cannot, however, be framed in
conceptually unitary terms. Such a bond must be understood as uniting territorially
discrete polities — as a plurality — both to one another and to the governing system of
constitutional authority at the federal level.””

A difficult question raised by the pluralization of constituent power in federations is
whether the unified compound ‘people’ established by the member polities is a discrete
bearer of constituent power. In the case of an aggregative federation, the free agreement of
a plurality of polities to establish a federal constitution has temporal priority in relation to
the federal polity. Yet, when the peoples of plural polities agree to federate, there is a sense
in which the nascent singular people have also agreed. For when majorities of several
distinct peoples vote in referendums or through conventions in favour of federation, it
follows that a majority of the people of the federation as a whole have also voted in its
favour. Thus, procedurally, when a plurality of peoples decides to become a ‘federal
people’, there is sense in which this federal people may be said to have brought itself into
existence. The relational nature of constituent power, as a power to create constitutional
order attributed to a subject unified as a result of constituent activity, means the newly
created unified people of a compound polity can be seen as a subject of constituent power.
Rather than a mere ‘horizontal’ pluralization of the subjects of constituent power at the
level of the member polities of the federation, there is here also a pluralization on
the ‘vertical’ dimension, so a unified constituent subject is established comprised of the
totality of citizens in the compound polity. This would allow citizens, as in Patberg’s
model, to be ascribed a constituent role across two ‘levels’. At a juridical level, constituent
power can also be understood as pluralized along both horizontal and vertical axes. This
allows for the possibility of a ‘nationally’ aggregated citizenry that, through this aggre-
gation, becomes a unified and in some sense unitary constituent power, albeit one
mediated by citizen attachments to horizontal plural polities, and albeit that this unified
‘federal constituent power’ coexists with the discrete (and continuing) sources of con-
stituent power that reflect the plural polities together forming the unified federal polity.

These admittedly abstract formulations are best elucidated by reference to the texts of
prominent federal constitutional settlements. Consider the preambles of the federal
constitutions of the United States, India and Ethiopia. These read, respectively: ‘We the
People of the United States’, ‘We, the People of India’ and ‘We, the Nations, Nationalities
and Peoples of Ethiopia’.! In all three preambles, one finds a complex interplay — and
indeed tension — between the singular and plural. There are subtle differences in how the
constituent subject is framed in these cases. Whereas the Indian example suggests a more
unitary conception of a singular national people, the Ethiopian preamble expressly refers
only to multiple nations, nationalities and peoples. The US Preamble is the most
ambiguous of all, as it shifts between the unity of ‘the People’ and the plurality of the

SOTierney, The Federal Contract (n 16) 65.
°1US Constitution (1789) Preamble; Indian Constitution (1950) Preamble; Ethiopian Constitution (1994)
Preamble.
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different states, which are brought into a more perfect ‘Union’ by the constitutional
settlement. In each case, however, the plural subject ‘We’ encapsulates the compound
nature of the federal polity as a polity of polities insofar as it designates a subject that,
considered as a collective unity of polities, can be viewed under the aspect of either unity
or plurality. Both the plural constituent polities and the compound polity can, these
examples suggest, be regarded as the constituent subjects of the federation.

This model certainly applies more neatly to aggregative than disaggregative federal
compacts. In aggregative federal systems, such as Australia, Switzerland and the United
States, a plurality of pre-existing polities is simultaneously preserved and transformed
through their constituent activity into the form of a unified federal polity. In disaggre-
gative federal systems, such as Belgium, Italy and Spain, a unitary state is devolved so that
particular regions within the state are provided with autonomous powers of self-
government.”” There is clearly a difference between the two types of federal system at
the level of constitutional genesis: in the aggregative case the movement is from plurality
to unity, in the disaggregative case from unity to plurality.”® Ultimately, both types of
federation preserve the tension between plurality-in-unity and unity-in-plurality identi-
fied above. Conceptually, it is also possible to see a disaggregative federation as estab-
lishing plural constituent subjects, even if the status of plural constituent subjects is not
always reflected in the text of a disaggregative constitution, but rather is conceptualized as
an ‘autonomous region’ or ‘community’ (as in Italy and Spain).

A conceptual examination of the plural subjects of constituent power can only get one
so far. It is also necessary to examine processes of constitutional formation and their
downstream implications for constitutional structure. This sub-section has nonetheless
outlined the deep, multi-layered and complex relation of tension between plurality and
unity characteristic of the operation of constituent power in federations. Importantly, this
tension need not be construed negatively as involving ambiguity or confusion; it is rather
best understood as a ‘constitutive’ or enabling condition for the distinctive federal
constitutional system and form.

IV. Implications of plural constituent power for constitution-making and amendment

This section connects our conceptual analysis of plural constituent power in federations
to its institutional operation in (1) constitution-making processes and (2) amendment
procedures.

*2We pass over the important point that, for cases such as Australia and the United States, the constituent
states were already bound together in a form of ‘confederal’ union, whereas in the cases of Belgium, Italy and
Spain, the devolved units sometimes correspond, more or less precisely, to discrete polities that existed prior
to the creation of the unitary state. For the complexities of the Italian case, see for example Erika Arban, ‘An
Intellectual History of Italian Regionalism’ in Erika Arban, Giuseppe Martinico and Francesco Palermo (eds.)
Federalism and Constitutional Law: The Italian Contribution to Comparative Regionalism (New York:
Routledge, 2021) 13-29.

>*Here we also pass over the possibility of combinations of processes of aggregation and disaggregation
(e.g. Canada), and the role of imperial authorities (e.g. Australia and Canada) or of occupying forces (e.g. Austria
and Germany), as well as the historical residues of prior imperial structures of governance (e.g. Argentina,
Brazil, India, Malaysia and Mexico). These complexities, like those posed by federations formed by
aggregation and devolution, pose challenges similar to those already present for unitary theorizations of
constituent power.
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The pluralization of constituent power in federal constitution-making processes

The establishment of a federal constitution involves a process of transformation, whether
as a consequence of the aggregation of a plurality of relatively independent states into a
more unified constitutional relationship or the disaggregation of a unitary state into a
relatively more plural constitutional arrangement.” It is by considering this process of
transformation, and particularly its institutional mechanisms, that it is possible to discern
a clearer picture of the distinctive way plural constituent power operates in the formation
of federal constitutions.

Legislatures in federations, of course, often reflect a plural mode of representation — for
example, through bicameral parliaments where one house offers state representation and
the other house a form of unified ‘national’ representation.”®> On our view, constituent
power is analogous to legislative power in at least this sense: just as legislative power is the
capacity to enact, amend or repeal a statute, so constituent power is the capacity to make
or fundamentally amend a constitution: a capacity that may be constitutionally condi-
tioned or an act of political rupture in relation to an antecedent regime. This applies
whether the power (constituent or legislative) is constitutionally absolute (e.g. in the case
of the UK Parliament) or constitutionally limited (e.g. in the case of the US Congress): in
both cases, it is a power to make a certain kind of law (in the one case constitutional, in the
other case statutory).”®

On closer examination, however, the founding and re-founding of federal constitu-
tions have distinctive features that reflect a pluralism of constituent subjects. As noted in
Section III, a federal founding unites a plurality of polities, and hence a plurality of
territorial units, and not merely undifferentiated individuals. It is the salience of these
polities to the foundational constitutional moment that gives federalism its initial — and
thereafter path-determining — orientation as a distinct model of constitutionalism.
A federal ‘re-founding’ compact involves a significant change to the constitutional form
of the polity that enlivens the constituent power, and although such significant change
may depart from an existing federal arrangement, rather than arising ex nihilo, it is still in
effect a foundational constituent act.

In the case of an aggregative founding federal compact, the status of the federalizing
polities changes as a consequence of their agreement to form a compound polity. Such a
compact allows for the creation of a new constitutional order in which previously
independent polities become ‘members’ of the federation and hence change their own
constituted status.”” In changing their own constituted status, however, the member
polities maintain their political existence and are not completely subsumed within the
compound polity. This tension between sovereign independence and total subsumption
can be seen to inform the way federal plural constituent power is exercised at both the
institutional and the procedural levels.

54Ar()ney, ‘Constituent Power and the Constituent States’ (n 42) 18.

55For more detail on this point, see Nicholas Aroney and Lauren Causer, ‘Federalism and Representation’
in James Gardner (ed.), Comparative Election Law (Cheltenham: Edward Elgar, 2022).

**The UK Parliament plays the threefold role of the sovereign parliament that enacted the system of UK
devolution, the general legislature of the entirety of the United Kingdom, and the particular legislature for
England — alongside the particular legislatures for Scotland, Wales and Northern Ireland. For further
discussion, see Nicholas Aroney, ‘A Federal Constitution for the United Kingdom? Constitution-Making
within a Westminster-Derived Context’ (2012) 9 Jus Politicum: Revue de droit politique 1.

>’Cf Murray Forsyth, ‘Towards a New Concept of Confederation’ in Murray Forsyth, The Modern Concept
of Confederation (Brussels: European Commission for Democracy Through Law, 1995) 63—64.
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The institutional procedures through which plural constituent power is exercised vary
considerably.”® At the aggregative end of the spectrum, international and supranational
systems can be established by agreements among executive heads of state or heads of
government (e.g. United Nations, EU), whereas federal systems can be established by
decisions of the legislatures of the constituent states (e.g. Germany), by constitutional
conventions established in each state (e.g. USA) or by referendums held in each state
(e.g. Australia). Likewise, at the devolutionary end of the spectrum, federalized systems
can be established by the legislature of an originally unitary state (e.g. United Kingdom) or
through constitutional provisions or amendment procedures established within such a
state (e.g. Belgium, Italy and Spain). Towards the centre of the spectrum is the formation
of a federal constitution by a singular constituent assembly that is representative of the
people of the nascent federation as a whole (e.g. India, Nepal) or a federal constitution
ratified in a national referendum (e.g. Comoros). Moreover, among most of these
examples, the constitution-making process involved several steps. In Australia, for
example, the premiers of the constituent colonies first agreed to the initiation of a
federating process and the legislature of each colony enacted Enabling Acts that estab-
lished the exact procedures to be followed. Pursuant to these Acts, each colony was
represented in a federal convention by an equal number of delegates who were either
directly elected by the voters in each colony or selected by the legislature of the colony, and
the federal convention debated and drafted a proposed federal constitution that was
submitted to the voters in each colony for approval before the constitution was conveyed
to the British Parliament for formal enactment. The federal Australian Constitution was
in this sense predicated on the unanimous approval of the peoples of the six constituent
states.>’

Federal constitution-making processes can therefore involve executives, legislatures,
conventions, assemblies and referendums; these institutions can be supposed to represent
the constituent ‘people’, the ‘peoples’ or combinations of both; and the decision-making
rules within each institution can vary from simple or absolute majorities through various
levels of special majorities (two-thirds, three-quarters and so on) all the way to unanimity.
As Beaud observes, in

the federal case, the relatively low number of ‘federating’ states that must ‘consent’ to
the constitutional compact is very small when compared to the millions of votes in a
referendum on the constitution in a unitary state. Since it is possible, therefore, to
require that all states agree, the unanimity rule has practical significance so that,
technically speaking, it is possible to use it to adopt the founding act of a Federation
of a modern democratic state.®

Unanimity among the component states is an indicator and measure of the aggregative
character of a federal system. Constitutive decisions taken by less than the agreement of all
the states indicate a federative process relatively less aggregative. The closer the consti-
tutive decision-making principle is to simple majority-rule, the more unitary the
constitution-making process. Yet, so long as constitutive decisions are taken by institu-
tions that represent, in some way, the constituent peoples — even if decided by a simple

58For a general description, see Aroney and Chen, Multi-level Governance (n 41).
*Nicholas Aroney, The Constitution of a Federal Commonwealth (n 24) 158-84.
®Beaud, “The Founding Constitution” (n 12) 53.
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majority among those peoples — the location of constituent power is not yet entirely
unitary and the logic of any federative process is not yet fully devolutionary. This is
because a unitary state, if democratic, makes decisions with the support of representatives
of a majority of its citizens, not a majority of its state polities.®!

The pluralization of constituent power in federal constitution-amendment processes

In this sub-section, we outline the significance of a pluralized constituent power for
constitutional amendment processes. A pluralization of the subjects of constituent power
and constitution-making processes clearly has downstream implications for the amend-
ment procedures of federal constitutional settlements.®> Most notably, the extent to which
a pluralized constituent power determines the amendment procedures of a federal
constitution correlates with the degree to which member polities retain their political
and legal autonomy.

The predominant tendency in public law theories of the federal constitution has been
to assimilate it to the unitary state model, while characterizing its distinguishing feature as
rigidity.*> According to the influential analysis of AV Dicey, a federal constitution is
marked by both its distribution of powers between the federal and state governments and
its resistance to unilateral amendment by either of these political entities.* Dicey’s
account was anticipated by James Bryce, who had argued that a constitution should be
regarded as rigid if the authority that is held accountable for constitutional amendment
can be distinguished from the authority which is attributed with responsibility for the
enactment of ordinary law.

A feature of a federal constitution — most notable in, but not exclusive to, those that
arise from an aggregation of previously independent states — is, however, that its structure
and the procedures for its amendment will differ from the unitary model in a more fine-
grained way than is captured by the general idea of rigidity. Both the unique relationship
between the federation, its members and citizens, and the horizontal equality of the
member polities constituting the federation will be reflected in the content of the
constitution. This can be seen in four main dimensions: polity recognition; autonomous
government, associational rule and processes of amendment. Firstly, a federal constitu-
tion recognizes the fundamentality of the constituent polities, whether explicitly in the
title or preamble of the constitution and/or in its institutional design. Institutional design
encompasses the three other dimensions. Secondly, the act of creating, guaranteeing the
continuation of and empowering the autonomous institutions of government at the level
of constituent polities is a categorical break from a monist conception of government with
its unitary structure of government.®® The pluralization of sites of government within a

¢! Aroney, ‘Constituent Power and the Constituent States’ (n 42) 16.

2 Aroney, The Constitution of a Federal Commonwealth (n 24) 338; Beaud, ‘The Founding Constitution’ (n
12) 46.

%For discussion of constituent power and rigidity more generally, see Mariana Velasco-Rivera and Joel T
Coloén-Rios, ‘On the Legal Implications of a “Permanent” Constituent Power’ (2023) 12 Global Constitu-
tionalism 269-97; and Roznai, Unconstitutional Constitutional Amendments (n 4) 15-38.

**AV Dicey, Introduction to the Study of the Constitution (London: Macmillan, 3rd ed. 1889) 134-35.

%James Bryce, Studies in History and Jurisprudence (New York: Oxford University Press, 1901) 150-51.

66Tierney, The Federal Contract (n 16) 183-212. For a similar analysis, see Nicholas Aroney, ‘Formation,
Representation and Amendment in Federal Constitutions’ (2006) 54 American Journal of Comparative Law
277, 320-35.
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federal system results, thirdly, in the interaction among these, and in particular in the
recognition of, and involvement by, the constituent polities and their institutions in the
operation of the central government of the state. This can occur at the parliamentary level
(for example, through a ‘territorial’ second chamber); at the executive level (for example,
through intergovernmental relations); and at the judicial level (for example, through
plural jurisdictions, or constitutional recognition of the polity’s federal nature in the
process of judicial appointments).” Federal constitutions, finally, usually build in
important roles for the constituent polities in processes of amendment, either directly
through their own autonomous governmental institutions or indirectly through their
engagement in associational rule. This can also manifest in forms of direct democracy
that, in federal polities such as Australia and Switzerland, also take account of the polity’s
territorial and jurisdictional pluralism.®® In both Australia and Switzerland, the constitu-
ent status of the peoples of the states and cantons is reflected in the requirement that
proposed constitution amendments must secure the support of a majority of voters
nationally and in a majority of voters in a majority of states.®” Moreover, in Australia,
the representation of the states in the federal legislature and the boundaries of the states
cannot be altered without the support of a majority of the voters in any state affected by
the proposed change.”® In India, reflecting the more ‘unitary’ concentration of
constitution-making power in the constituent assembly representing the Indian people
as a whole, most provisions of the Constitution can be amended by the Indian Parliament
by a statute passed with the support of two-thirds of the members of both houses, except
for changes to particular provisions and chapters concerning the ‘federal’ elements of the
Constitution, in which case the proposed changes must also be ratified by the legislatures
of at least one half of the states.”

Federal constitutions are thus established with differing predispositions about the
extent to which the polity is characterized by territorially-located societal diversity, which
is reflected in their institutional arrangements. It is also the case that the institutional
design can be amended, or constitutional practice and interpretation will evolve, to reflect
societal change — for example, the strengthening or diminution of territorially located
societal diversity. A federal polity in which this dimension was always weak and becomes
more so over time (e.g. Australia and the United States) will often see a strengthening in
the central government at the expense of the authority of constituent governments, while
those in which territorial pluralism remains strong, or even grows over time, may often
see the reverse trend (e.g. Canada and the United Kingdom).

V. Plural constituent power and democratic pluralism

The operation of constituent power in federal constitutional systems entails a pluraliza-
tion of, and unresolved tension between, multiple sites of constitutional authority. Federal

67Tierney, The Federal Contract (n 16) 213-52

68Tierney, The Federal Contract (n 16) 253-82.

% Australian Constitution, s 128; Swiss Constitution, arts 138—42.

7 Australian Constitution, s 128, para 5. This provision is similar to the protection accorded the states
under Article V of the US Constitution. See Aroney, The Constitution of a Federal Commonwealth (n 24)
299-334.

“Indian Constitution, art 368. This is said to be an exercise of the ‘constituent power’ vested in the
Parliament. For more detail, see Nicholas Aroney, ‘The Formation and Amendment of Federal Constitutions
in a Westminster-Derived Context’ (2018) 16 International Journal of Constitutional Law 17.
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constitutional settlements — insofar as they rest on representative institutions for
constitution-making and processes for amendment requiring the agreement of member
polities — reflect, at the level of both rules of recognition and change, an enabling tension
between plurality and unity. In this final section, as a way of motivating reflection on the
broader implications of our theory, we consider the potential concern that an emphasis on
pluralistic ‘tensions’ complicates the connection between plural constituent power in
federations and democratic pluralism.”?

Unitary conceptions of constituent power, as Arato has demonstrated, are vulnerable
to abuse by populist movements for illiberal or authoritarian ends.”® A pluralization of
constituent power may serve to impede this sort of abuse. It is equally important to
recognize, however, that a multiplication of sites of constituent authority does not, of
itself, necessarily entail that a pluralization of constituent power in federations is con-
ducive to stable democratic pluralism. One might argue, in fact, that a pluralization of
constituent power also has the potential to promote political instability, and that this
instability may itself provide fertile ground for authoritarianism. This concern can be
framed by reference to Schmitt’s well-known analysis of constituent plurality and
democratic pluralism in the federation (Der Bund).

Schmitt identifies three closely related antinomies of the federal political form. The
first antinomy is that the federation aims at the independent self-preservation of each
member, but also involves the renunciation of the jus belli, and hence is the principal
means to secure this political aim.”* The second antinomy is that each federation member
seeks to guarantee its self-determination by entering the compact, yet the compact entails
that the federation has a right to intervene in the affairs of its members.”> The third
antinomy is that the independent political existence of the federation rests on the
independent’, with the constant potential to lead to ‘many conflicts’.”® According to
Schmitt, these antinomies can only be resolved through the homogenous character of the
member polities. Every federation, Schmitt argues, ‘rests on an essential presupposition,
specifically of the homogeneity of all federation members, in particular on a substantial

7>This topic clearly does not exhaust the theoretical implications of our analysis or its further applications.
One topic that deserves closer consideration, particularly in light of recent critiques of the very idea of
constituent power, is the implications of plural constituent power for constitutional legitimacy. See Sergio
Verdugo, Ts it Time to Abandon the Theory of Constituent Power?’ (2023) 21(1) International Journal of
Constitutional Law 14-79; Lars Vinx, ‘The Incoherence of Strong Popular Sovereignty’ (2013) 11 Inter-
national Journal of Constitutional Law 101-24; George Duke, ‘Strong Popular Sovereignty and Constitu-
tional Legitimacy’ (2020) 19 European Journal of Political Theory 354—74; Amal Sethi, ‘Looking Beyond the
Constituent Power Theory: The Theory of Equitable Elite Bargaining’ (2023) Global Constitutionalism.
<https://doi.org/10.1017/52045381723000096>. An important contribution to the debate that engages with
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Polycentric Polities (New York: Routledge, 2022). A second topic, alluded to above, is how apex courts
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similarity that justifies a concrete, existential agreement of member states and ensures
that the extreme case of conflict does not emerge with the federation’.”” Schmitt’s analysis
is not totally unsubstantiated by the historical record of federal founding compacts.”® If
accepted, however, it seems to entail that the pluralization of the constituent polities of a
federal political compact actually works against ‘pluralism’ in a normative sense. In an age
of multinational, multiethnic and multicultural federations, this is a real challenge.”

Schmitt’s characterization of the tension between the independent political existence
of the constituent polities of a federation and the federal polity as an ‘antinomy’ is,
however, misleading, or at least one-sided. As Schmitt recognizes, it is distinctive of the
federation that both the ‘collective existence of the federation and the individual
existence of the members’ continue to ‘co-exist as long as a federation is to remain in
place’.8% As a result, the ‘collective existence of the federation must not subsume the
individual existence of the member states, nor can the existence of the member states
subsume that of the federation’.3! The federation hence exists in a balance and tension,
resisting the impulse to subordination of the plurality to unity or vice versa. There is
little reason to regard this as an antinomy in a pejorative sense. The tension between
plurality and unity is in fact constitutive for federalism as a political form, as is the
refusal to accept an either/or which would reduce plurality to unity or vice versa. It is
revealing in this context that stronger theories of (popular) sovereignty, which privilege
homogeneity and a unitary state, are particularly conducive to this type of reduction.?
Schmitt posits two oppositional poles: radical autonomy within ‘federations’ against
very strong central authority within a unitary ‘state’. The source of this dichotomy is
Schmitt’s characterization of a ‘federation’ as a distinctive model of the state, framed as
an either/or between a ‘confederation’ where the constituents are ‘sovereign’, or a
federal constitution like that of the United States, wherein the constituent territories
effectively surrender sovereignty and with it any sense of their distinct constituent
selves. Our analysis above, by contrast, suggests it is more instructive initially to
characterize federalism not in terms of a typology of states, but of constitutions. What
is distinctive of federal constituent power is the multiplication of the sites of legitim-
ation that found and sustain a coherent constitution for the state. This involves a
complex conception of constituent power, which is capable of embracing a plurality of
territorially located polities that remain alive in the constitution, but also combine to
form a unified or a ‘national’ sense of constituent identity.

Schmitt’s account, along with many others, insufficiently appreciates that a federal
constitution is not an unhappy outlier from the somehow ‘natural’ unitary order of
modern constitutional rule, which is essentially monist in disposition and unitary in

77Ibid 392.

7See Thomas M Franck, Why Federations Fail: An Inquiry into the Requisites for Successful Federalism
(New York: New York University Press, 1968); Michael Burgess, In Search of the Federal Spirit: New
Comparative Empirical and Theoretical Perspectives (Oxford: Oxford University Press, 2013) 232-38.

79See Luis Moreno and César Colino (eds.), Diversity and Unity in Federal Countries (Montreal: McGill-
Queen’s University Press, 2010).
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2009) 38.


https://doi.org/10.1017/S2045381723000400

https://doi.org/10.1017/52045381723000400 Published online by Cambridge University Press

Global Constitutionalism 609

constitutional design.®’ Reflection on the multiple sources of constituent authority within
federal constitutions helps to dispel this prejudice. Federalism is a discrete and self-
conscious idea of constitutional rule for the modern state, and the relationship between
autonomy and associational government, which ultimately rests on a pluralization of
constituent polities, is inherent in its very purpose. Autonomy and associational rule are
not antonyms, and they are also not necessarily antagonistic. While federal constitutions
may include a ‘competitive’ dimension, they must also encourage sufficient cooperation
and harmony for the overall federal project to prosper.

This critique of Schmitt’s views on unified state sovereignty and federalism motivates
the following conclusions regarding the relationship between pluralism as a constitutional
principle and normative claims about democracy and pluralism. A central purpose of
federal constitutionalism, our analysis suggests, is to establish a constitutional union that
gives foundational recognition and accommodation of constituent pluralism.** A demo-
cratic order should reflect the composition of the society it serves, and the multiplication
of sites of authority in a federal constitution responds to this requirement. It is important
not to overstate this point. There is no strictly necessary connection between the federal
constitutional form and democratic pluralism. A federalized conception of constituent
and constituted power is certainly, moreover, no panacea for the deep disagreements that
beset many contemporary polities. There are nonetheless structural features of the federal
constitutional form that are uniquely conducive to the fulfilment of the ‘democratic
promise’ of modern constitutions. Federalism can potentially promote or revitalize
democracy not only by sensitivity to territorial difference, but by fostering political
processes that are reflective of, or conducive to, societal pluralism.®” In a federally
constructed bicameral legislature, most obviously, both ‘the people’ and ‘the peoples’
can be represented.®® This representative structure is an institutional acknowledgement of
the subsistence of plural sites of constituent authority in a federation and the need to
reconcile principles of autonomy and harmonious association. For polities with a
complex history and territorially pluralized societies, federal constitutions, which reflect
multiple sites of constituent authority, respond to concerns of democratic legitimacy
better than monist conceptions that assume an undifferentiated popular source of
authority.

These points regarding the multiplication of sites of constituent authority and dem-
ocracy are only strengthened by the fact that many federal constitutions do not simply
operate on a dual conception. Federalism can go ‘all the way down’ and ‘all the way up’, as

83Gee also, for example, Samuel H Beer, To Make a Nation: The Rediscovery of American Federalism
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tional Constitutions and Constitutionalism (London: Routledge, 2022) 310, 314-18.
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evidenced by federal constitutions that reflect principles of local autonomy or subsidiar-
ity.%” Such constitutional orders can be interpreted as grounded in an account of human
sociality and political organization that begins conceptually with the most local and builds
progressively outward towards the most universal in a nested association of communities
within communities.®® Although it is true that most federal systems focus on only two
orders of government, a third tier of local government is also almost always an intrinsic
part of the political system as a whole, and many nation-states, including those that are
federal, are parts of larger regional systems of states formed to secure, for example,
freedom of trade or maintain human rights standards.

The plural model of constituent power we have developed here is consistent with this
critique. In a federal compact, the representatives of the member polities within a
federation, and by extension the peoples of the polities, do not contract together only
in the name of the people as one demotic entity, but as representatives of the member
polities.®” This impacts the ‘recognition’ question with respect to constitutional legitim-
acy and representation. It is possible that the creation of a federal compact might
‘subsume’ the member peoples within a unified people. This is not necessary, however,
and as a matter of normative theory it is cogent to assume that the federation rests on the
ongoing or ‘retained’ salience of the constitutional authority of the subjects (peoples/
citizens) of the constituent polities. This is once again a way in which the tension between
plurality and unity in a federation can be seen as ‘constructive’.

A plural mode of constituent power, as found in federal constitutions, presents a
conceptual and empirical challenge to some common patterns of constitutional thinking.
On a plural model, there are multiple sites of constituent authority, in contrast with a
unified national citizenry, understood as undifferentiated by territorial boundaries. At the
same time, federal constitutions with plural constituent polities can, like unitary consti-
tutions, formalize processes of state-building, establishing a matrix of polities that
constitutes and supports a national state. The pluralization of the sources of constituent
power, and thereafter of ongoing constitutional authority, is not a pathology as presented
by Schmitt and others, but a reflection of the empirical diversity of federal constitutions
and their complex sources of popular authorship and ongoing legitimacy. Whereas the
ongoing constitutional authority of a unitary constitution, moreover, rests upon a
representation of ‘the people’ as an inter-temporal abstraction, in a federal constitution
the constituent peoples who legitimized the foundational moment remain active consti-
tutional actors within the constitution, strengthening the reflexive relationship between
foundational constituent power and constitutional authority.

VI. Conclusion

Federalism is, and always has been, a constitutional form that challenges the homogen-
izing assumptions of state centralization. Our analysis suggests that the potential demo-
cratic nexus between popular legitimacy and constitutional authority that attends federal
polities warrants far greater attention than it has received. It is at least plausible, on the
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account of plural constituent power developed here, that federal constituent power, with
its mediation between constituent polities and citizens in multiple roles, could motivate a
more dynamic and flexible relationship between authority and democratic legitimacy in
complex societies. In any case, and allowing for the fact that, at the level of specific
institutional forms, the operation of pluralized constituent power does vary between
federal constitutions, reflection on the multiple sites of constituent authority within
constitutions of federations speaks to the inter-woven and over-lapping patterns of
identity and loyalty found in the modern federal polity.
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