International and Comparative
Law Quarterly

(incorporating the Quarterly of the Society of Comparative Legislation and
International Law and the Transactions of the Grotius Society)

VOLUME 56

LONDON

BRITISH INSTITUTE OF INTERNATIONAL
AND COMPARATIVE LAW

2007

https://doi.org/10.1017/50020589300070500 Published online by Cambridge University Press


https://doi.org/10.1017/S0020589300070500

International and Comparative
Law Quarterly

(incorporating the Quarterly of the Society of Comparative Legislation and
International Law and the Transactions of the Grotius Society)

BOARD OF EDITORS

General Editors: PROFESSOR CATHERINE REDGWELL
PROFESSOR GILLIAN TRIGGS

PROFESSOR MADS ANDENAS
PROFESSOR JOHN BELL
LORD JUSTICE LAWRENCE COLLINS
PROFESSOR MALCOLM EVANS
PROFESSOR JAMES FAWCETT
PROFESSOR JOHN USHER

Assistant Editor: Orla Fee

Published by the British Institute of
International and Comparative Law; typeset by

Cambrian Typesetters and printed in the United
Kingdom by Bell and Bain Ltd, Glasgow.

© 2007
British Institute of International and Comparative Law

https://doi.org/10.1017/50020589300070500 Published online by Cambridge University Press


https://doi.org/10.1017/S0020589300070500

TABLE OF CONTENTS

(An alphabetical list of contributors, a subject index, an index of cases noted and an index of
book reviews and reviewers will be found at the end of this volume)

ARTICLES
THE IMPACT OF ARTICLE 6(1) OF THE ECHR ON PRIVATE INTERNATIONAL
Law JJ Fawcett 1
THE INTERNATIONAL CRIMINAL COURT AND UNIVERSAL JURISDICTION:
A CLOSE ENCOUNTER? Olympia Bekou and Robert Cryer 49

INTERDICTING VESSELS TO ENFORCE THE COMMON INTEREST: MARITIME
COUNTERMEASURES AND THE USE OF FORCE
Douglas Guilfoyle 69
INTERPRETATION OF SECURITY COUNCIL RESOLUTIONS UNDER CHAPTER
VII IN THE AFTERMATH OF THE IRAQI CRISIS
Efthymios Papastavridis 83
THE EU LEGISLATIVE FRAMEWORK AGAINST MONEY LAUNDERING AND
TERRORIST FINANCE: A CRITICAL ANALYSIS IN THE LIGHT
OF EVOLVING GLOBAL STANDARDS
Valsamis Mitsilegas and Bill Gilmore 119
THE EUROPEAN CONVENTION ON HUMAN RIGHTS AND INTERNATIONAL
Law Luzius Wildhaber 217
THE LEGAL REGIME FOR FREE TRADE IN THE COMMONWEALTH OF
INDEPENDENT STATES Rilka Dragneva and Joop De Kort 233
THE ILLUSION OF IMPORTANCE: RECONSIDERING THE UK’S TAKEOVER
DEFENCE PROHIBITION David Kershaw 267
THE ROLE AND FUNCTIONING OF MUTUAL RECOGNITION IN THE EUROPEAN
MARKET OF FINANCIAL SERVICES Matteo Ortino 309
NON-DISCRIMINATORY TAX OBSTACLES IN COMMUNITY LAW
Jukka Snell 339

EUROPE AND THE LOSS OF SOVEREIGNTY Konrad Schiemann 475
RECENT BIT DECISIONS AND COMPOSITE ACTS STRADDLING THE DATE A

TREATY COMES INTO FORCE Nick Gallus 491
CONTROL AND CORPORATE RESCUE—AN ANGLO-AMERICAN

EVALUATION Gerard McCormack 515
A MATTER OF INTEREST: DIPLOMATIC PROTECTION AND STATE

RESPONSIBILITY ERGA OMNES Annemarieke Vermeer-Kiinzli 553

HistoricAL INDIGENOUS PEOPLES” LAND CLAIMS: A COMPARATIVE AND
INTERNATIONAL APPROACH TO THE COMMON LAW DOCTRINE
ON INDIGENOUS TITLE Jérémie Gilbert 583

https://doi.org/10.1017/50020589300070500 Published online by Cambridge University Press


https://doi.org/10.1017/S0020589300070500

1002 International and Comparative Law Quarterly

THE ICJ IN THE 21ST CENTURY: JUDICIAL RESTRAINT, JUDICIAL ACTIVISM

OR PROACTIVE JUDICIAL PoLICY Pieter Kooijmans 741
TiTLE, CONTROL AND CLOSURE? THE EXPERIENCE OF THE

ERITREA—ETHIOPIA BOUNDARY COMMISSION Malcolm N Shaw 755
A CHARTER OF RIGHTS FOR THE ISLAND OF IRELAND: AN UNKNOWN

QUANTITY IN THE GOOD FRIDAY/BELFAST AGREEMENT

Suzanne Egan and Rachel Murray 797

RETHINKING THE ROLE OF JUDICIAL INDEPENDENCE IN SOCIALIST-

TRANSFORMING EAST AsiAa John Gillespie 837

SHORTER ARTICLES, COMMENTS AND NOTES

BACK TO BASICS: NECESSITY, PROPORTIONALITY, AND THE RIGHT OF
SELF-DEFENCE AGAINST NON-STATE TERRORIST ACTORS
Kimberley N Trapp 141
A Crisis OF LEGITIMACY FOR THE UN COLLECTIVE SECURITY SYSTEM?
Christine Gray 157
THE INTERNATIONAL COURT AND ‘ITS FREEDOM TO SELECT THE GROUND
UPON WHICH IT WILL BASE ITS JUDGMENT’
Alexander Orakhelashvili 171
THE RECOMMENDATIONS MADE BY THE INTERNATIONAL COURT OF
JusTiCcE Jean D’Aspremont 185
THE PUBLIC—PRIVATE DISTINCTION IN THE INTERNATIONAL ARBITRATION
OF INDIVIDUAL CLAIMS AGAINST THE STATE
Gus Van Harten 371
WHAT NOT TO WEAR: RELIGIOUS RIGHTS, THE EUROPEAN COURT, AND THE

MARGIN OF APPRECIATION Tom Lewis 395
THE REVOCATION OF WILLS IN SOUTH AFRICAN PRIVATE INTERNATIONAL
Law Jan L Neels 613

INTERNATIONAL HUMANITARIAN LAW, INTERNATIONAL HUMAN RIGHTS
LAW, AND FRAGMENTATION OF INTERNATIONAL LAW
Anthony E Cassimatis 623
APPEALING TO WHOM? AUSTRALIA’S ‘APPELLATE JURISDICTION’
OVER NAURU Gregory Dale 641
INTERNATIONAL ARBITRATION AND ENGLISH COURTS TD Grant 871
GENOCIDE AS A FACT OF COMMON KNOWLEDGE Nina HB Jgrgensen 885

CURRENT DEVELOPMENTS:
PUBLIC INTERNATIONAL LAW

I.  RECENT DEVELOPMENTS IN UK EXTRADITION LAW Colin Warbrick 199
II. CoNFLICTS OF CRIMINAL JURISDICTION Kate Brookson-Morris 659

https://doi.org/10.1017/50020589300070500 Published online by Cambridge University Press


https://doi.org/10.1017/S0020589300070500

Table of Contents 1003

III. ETHIOPIA’S MILITARY ACTION AGAINST THE UNION OF ISLAMIC
COURTS AND OTHERS IN SOMALIA: SOME LEGAL IMPLICATIONS
Zeray W Yihdego 666
IV. THE COMMISSION ON THE LIMITS OF THE CONTINENTAL SHELF:
JOINT SUBMISSION BY FRANCE, IRELAND, SPAIN, AND THE UNITED
KiNGDOM Huw Llewellyn 677

CURRENT DEVELOPMENTS:
PRIVATE INTERNATIONAL LAW

1. HARDING v WEALANDS Charles Dougherty And Lucy Wyles 443
II. REGRESSION AND REFORM IN THE LAW OF DOMICILE Peter Mceleavy 453
III. THE LIBERALIZATION OF THE FRENCH LAW OF FOREIGN JUDGMENTS
Gilles Cuniberti 931
IV. THE ACCESSION OF THE EUROPEAN COMMUNITY TO THE HAGUE
CONFERENCE ON PRIVATE INTERNATIONAL LAW Andrea Schulz 939

CURRENT DEVELOPMENTS:
DECISIONS OF INTERNATIONAL TRIBUNALS

International Court of Justice
1. APPLICATION OF THE CONVENTION ON THE PREVENTION AND

PUNISHMENT OF THE CRIME OF GENOCIDE (BOSNIA AND

HERZEGOVINA v SERBIA AND MIONTENEGRO) ~ Sandesh Sivakumaran 695
II. CAasgs BEFORE THE COURT 708
III. OTHER DEVELOPMENTS 712

International Criminal Court
IV. PrRosecutor v THOMAS LUBANGA, DECISION OF PRE-TRIAL CHAMBER I
OF THE INTERNATIONAL CRIMINAL COURT, 29 JANUARY 2007
Matthew Happold 713

CURRENT DEVELOPMENTS:

EUROPEAN UNION LAW
I. EC MARITIME TRANSPORT LAW AND PoLICY Rosa Greaves 415
II. CoOMPETITION LAW Robert Lane 422
III. INTELLECTUAL PROPERTY Catherine Seville 899
IV. THE WTO’s USE OF RELEVANT RULES OF INTERNATIONAL LAW:
AN ANALYSIS OF THE BioTECH CASE Margaret A Young 907

https://doi.org/10.1017/50020589300070500 Published online by Cambridge University Press


https://doi.org/10.1017/S0020589300070500



