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"War is directed against those who cannot be held in check by judicial process."(*) (1)

[1] After the terrorists' attacks of September 11, 2001, a lot of war rhetoric came out of the public and private sphere
within the United States of America. On October 7, 2001, however, the rhetoric turned into reality as President
George W. Bush countered the terrorist attacks and the threat of future terrorism with military means. While waging
that new war U.S. governmental officials constantly make one important point, and that is that the United States are
just exercising their right of self-defense. Moreover, on the day after the attacks, the Security Council of the United
Nations unanimously reaffirmed the inherent right of self-defense as recognized by the Charter of the United
Nations.(2) Does that mean that international law is just that clear?

[2] According to Bruno Simma, a professor of International Law at the University of Munich, who was interviewed by
the Siddeutsche Zeitung after the attacks, the answer seems to be "yes." In this interview, Professor Simma argued
that, in the face of such attacks, customary rules of international law changed spontaneously, therefore, military
action with the intent of self-defense was now justified even against those states that did not themselves attack or put
the terrorists forward as a front for their official military, but simply harbored the terrorists.(3) These statements must
be seen as an attempt to address a fundamental dilemma of the international legal system: Its laws of war offer a
framework which is designed for managing conflicts between states but not between states and terrorists.

[3] The central feature of this framework is expressed by Article 2 (4) of the United Nations Charter, which provides
that "all members shall refrain in their international relations from the threat or use of force against the territorial
integrity or political independence of any state, or in any other manner inconsistent with the purpose of the United
Nations." Building upon this statutory rule, which is also part of the body of customary international law, Article 51 of
the Charter provides a narrow exception to the cited principle. It forms the legal basis for a state's right of self-defense
in case of an "armed attack." States retain their right of self-defense only "until the Security Council has taken
measures necessary to maintain international peace and security." Clearly there is disagreement about the scope of
the right of self-defense. And Article 51 of the Charter does not use the legal term "war," but "armed attack."
However, Article 51 can only be invoked if the armed attack is perpetrated by another state because international law
regularly addresses only the relations among states. The same is true for another exception enshrined in the
elaborate system of political, economic and military enforcement measures outlined in Chapter VIl of the Charter that
may be taken in response to aggression, in accordance with which collective military action is allowed upon
determination of the Security Council.

[4] Article 5 of the North Atlantic Treaty (NATO) has been evoked by the United States of America and its allies in the
aftermath of the terrorist attacks. In Article 5 of the NATO Treaty, the parties have agreed "that an armed attack
against one or more of them in Europe or North America shall be considered an attack against them all and
subsequently they [have] agreed that, if such an armed attack occurs, each of them, in exercise of the right of
individual or collective self-defense recognized by Article 51 of the Charter of the United Nations, will assist the Party
or Parties so attacked by taking forthwith, individually and in concert with the other Parties, such action as it deems
necessary, including the use of armed force, to restore and maintain the security of the North Atlantic area." Article 5
of the NATO Treaty, therefore, explicitly builds upon Article 51 of the United Nations Charter. Hence, it can not be
invoked for anything other than the circumstances identified by the Charter itself.

[5] The United Nations Charter as well as the NATO Treaty reflect the paradigm of shock in a post World War Il order,
and, therefore, did not address the threat of terrorism. Nevertheless, international law is not silent towards such sort
of stateless attacks. It offers a framework, apart from the laws of war, for fighting terrorists and hijackers in particular.
Most states have signed treaties designed to prevent terrorism in the skies.(4) These treaties are all structured in the
same way as they pledge to make hijacking a criminal offense, and construe a duty(5) to either prosecute or extradite
hijackers encountered within their territories. Moreover, the United Nations General Assembly(6) and Security
Council(7) have regularly condemned terrorism and asked for the prosecution of terrorists, as they have again done
after September 11, 2001.

[6] With such a precedent in mind it seems reasonable to suppose that the attacks of September 11, 2001, being
terrorism after all, demand a response in line with the laws and processes of criminal procedure, which entails the
rule of law, due process, and other carefully drawn constraints on criminal investigations. It is not surprising that the
FBI in the U.S. or the state police in Germany have been strictly observing their obligations put into force by the
criminal justice process. Consequently, the U.S. government assumes that bringing Mr. bin Laden to justice (as the
prime suspect in the attacks), will mean that he will be tried in U.S. courts in the case that he gets captured alive
rather than dead.

[7] Nevertheless, there is something different which distinguishes the new scope of terrorism from the controlling
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precedent. As has been said above, soon after the attacks the rhetoric of war was on everyone's lips. The lasting
imprint of the dramatic events, which have been reproduced by television over and over again, made even decision-
makers look helpless. No wonder that the metaphor of a second "Pearl Harbor" was so easily invoked throughout the
United States. Joining in with CNN, CBS, and other media, President George W. Bush soon rephrased the "apparent
terrorist attacks on our country” into "acts of war."(8)

[8] From a legal perspective, defining something as being "war" or merely using the rhetoric of war makes a huge
difference: It is the difference between waging war or combating crime. It is the difference between the laws of war or
the laws of criminal justice. One could feel tempted to use George W. Bush's bipolar phrases in a somewhat different
way: It is either war or it is crime. However, at this point we should pause, and ask whether we have missed
something.

[9] In spite of the fact that we are situated in a postmodern world, we still tend to maintain dichotomies. We love to
use either and or comparisons. While talking about September 11, 2001, we like to contrast good with bad, or even
civilization with evil and barbarity, and the like. For sure, talking black-and-white might be of help in times of chaos
and might be of help to reassure everyone's solidarity. Thus, quite a few people will condemn those who want to get
into a discussion about these categories as having missed the conclusive point. Moreover, some will want to link the
events causally with postmodern relativism and condemn it for having weakened the country's resolve.(9) However, it
is definitely not as simple as that.(10) As has been shown by the preceding commentary, we need to address the
problems from a legal point of view as soon as possible (preferably immediately) as the recent framework of
international law lacks definitions of and means to encounter international terrorism of a scale that has been called
the second Pearl Harbor. For sure, it is not only a lack of international law, our daily language or our emotions too do
not have words to respond to such terrorism. While talking in terms of war might help to bridge speechlessness, it
nevertheless means speaking the same language the terrorists use.(11)

[10] As the old schools of positivism are still with us, it might be elaborate to address the problem as Bruno Simma
did in the aftermath of the attacks. A spontaneous change of law in the light of the cruelty and intensity of terrorism —
and there is a clear rule of self-defense which allows military action where there was no rule before. But again, it is
not as easy as that. Customary law does not change on one day like a statute which enters into force at the time
appointed by the legislature. Regarding international (customary) law as an ongoing flow of legal, political and military
decision-making,(12) the attacks of September 11, 2001, will no doubt have an impact on international law.(13)
Moreover, the terrorists' attacks will finally change the paradigm of threat as we conceived it in 1945 to another one
more fit for 2001. The new paradigm will lead to a different vision of wars,(14) and to different laws which will
apply.(15) Nevertheless, its impact will not occur in a rush, instead we need to adjust our international laws within an
ongoing international dialogue embracing enforcement efforts such as the establishment of a permanent International
Criminal Court which is, even after a century's debate,(16) not yet in existence.(17) Such a court will be on the
agenda, for sure, but its establishment will mark the end of that road which has yet to be taken. In the meantime, we
should think about a tribunal solution such as an ad hoc tribunal with jurisdiction over all terrorists® acts on or after
September 11, 2001. Such a global court should consist of western, Islamic(18) and other judiciary as this seems to
be the only way to address all different values, to take the terrorists' motives into account, and help to concentrate on
the crimes which have already been committed: and those are not appropriately defined by the vague and unhelpful
term of "terrorism" but rather by the one of "crimes again humanity." Up to October 7, 2001, there was at least some
hope that such a dialogue focussing on an international court solution would have been put forward carefully, albeit
using the rhetoric of war that only oversimplifies a much more complex situation.

(*) I wish to thank Professor Benjamin B. Ferencz and Professor Anne-Marie Slaughter, who inspired me at Harvard
while drafting this article.
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for collective action against countries harboring airline terrorists. See the Bonn Declaration of July 17, 1978, 17 |.L.M.
1285 (1978). Subsequent declarations can be found at 20 I.L.M. 956 (1981) or at 25 I.L.M. 1005 (1986).
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the United States (A/RES/56/1); Resolution adopted by the General Assembly on January 30, 2001, on Measures to
Eliminate International Terrorism (A/RES/55/158), available on the internet at http://www.un.org/terrorism/ga.htm.
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gesichtslose Barbarei, at http://www.zeit.de/reden/Weltpolitik/Schroeder 10.01.2001.html. See also SUDDEUTSCHE
ZEITUNG (http://www.sueddeutsche.de), October 2, 2001, p. 1.

(9) See Stanley Fish, Condemnation Without Absolutes, NEW YORK TIMES (http://www.nytimes.com), October 15,
2001, Op-ed., A23, addressing those critics who demand the end of postmodernism.
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many rival interpretations of an event is the true one. The only thing postmodern thought argues against is the hope
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enemies. Invoking the abstract notion of justice and truth to support our cause wouldn't be effective anyway because
our adversaries lay claim to the same language. (No one declares himself to be an apostle of justice.)" Fish, id.

(11) Id.

(12) In the end, the reaction to the attacks of September 11, 2001, and its impact on international law might show that
international law is, in fact, more open towards pragmatic policy arguments than admitted by the schools of
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forward. For that school see e.g. David Kennedy, A New Stream of International Law Scholarship, 7 WIS. ILJ 6
(1988); Anne-Marie Slaughter Burley, International Law and International Relations Theory: A Dual Agenda, 87 AJIL
205 (1993).
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(14) See e.g. Wilfried von Bredow, Die Zukunft des Krieges. Gewalt, Politik, Staat, FRANKFURTER ALLGEMEINE
ZEITUNG (http://faz.net), September 27, 2001, p. 11, who redefines the term "war" in the light of the new paradigm
"global terrorism" as being a military conflict which does not necessarily need state actors on both sides.

(15) See Jiurgen Habermas, Bestialitadt und Humanitat. Ein Krieg an der Grenze zwischen Recht und Moral, DIE ZEIT,
April 29, 1999, p. 1, 6 and 7, at 1 or at http://www.zeit.de/1999/18/199918 krieg.html, who foresees a transformation
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Belgium while being in the process of drafting the Statute of the Permanent Court of International Justice (PCIJ) in
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