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What Are Arguments from Failure and When
Might We Need Them?

What happens when those holding political power fail? Political and consti-
tutional theorists have thought about the answer to this question for
centuries. Some thinkers have argued that failure justifies or even demands
some response, be it in the form of a right to resistance or rebellion (like
John Locke)1 or indeed a right of other institutions to intercede and
intervene. Thus, for example, the medieval philosopher William of
Ockham argued that though the Pope should generally not intervene in
the administration of non-religious affairs (temporal matters), exceptions
existed in certain cases, for example when ‘temporal matters were being
handled by others to the danger of the community of Christians or to the
subversion of faith, or in a similar case were being turned to evil, and there
was no layman willing or able to prevent such dangers’.2 In these circum-
stances, he argued, the Pope could intervene to remedy the situation – and
thus, we encounter an early form of the argument for shifting powers in
some specific cases of governmental failure.
For a current example, consider Art. 356 of the Indian Constitution,

which reads as follows:

If the President, on receipt of report from the Governor of the State or
otherwise, is satisfied that a situation has arisen in which the government
of the State cannot be carried on in accordance with the provisions of this
Constitution, the President may by Proclamation assume to himself all or
any of the functions of the Government of the State and all or any of the
powers vested in or exercisable by the Governor or any body or authority
in the State other than the Legislature of the State; . . .

It thus allows the Federal President in the case of a ‘failure of consti-
tutional machinery in a State’ to take over the functions of the state
government. This power does not just exist on paper but has been

1 J. Locke, Second Treatise on Government (1689).
2 W. of Ockham, Dialogus Part 3, Tract 1, Book 1, Opinion 5, a translation is available at
http://publications.thebritishacademy.ac.uk/pubs/dialogus/t31d1new.html#zp16.
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employed over a hundred times in post-independence India, frequently
in a highly contested manner.3

Such explicit grants of power to intervene in cases of failure are,
however, comparatively rare. Typically, arguments from failure have no
explicit basis in law – and thus, treating them as a legal argument rather
than merely a tool of political rhetoric will be controversial.
Nevertheless, we should take such arguments seriously as a matter of

public law – or so I argue in this first part of the book. Arguments from
failure should be recognized as concepts or doctrines of public law.
Whether the expansion of power they seek to justify is in fact legal will,
of course, depend on the existing legal frameworks in place and the
specific case and context and is therefore not a question this book can
conclusively answer. What I offer in the next few chapters is a way of
thinking about the legality of such arguments through the prism of
comparative constitutional theory.

1.1 ‘If men were angels…’

A long strand of liberal constitutional theory views the state as an answer
to the failures of societal self-organization. Without a central power that
holds a monopoly on force, contract theorists have argued, human beings
will war against each other and live in a state of permanent fear.4 Yet,
rulers don’t tend to be angels either, as the American framers were well
aware,5 and contemporary constitutions thus include a range of safe-
guards and tools to deal with this fact.6

I begin this chapter by sketching some of these accountability mech-
anisms while also giving a sense of their limitations when dealing with
instances of failure. These limitations give rise to a range of legal argu-
ments to expand institutional competences, which I discuss in the second
part (Section 1.2) of this chapter. The overview I offer here is necessarily
incomplete given the wide range of accountability mechanisms in differ-
ent constitutional systems. Nevertheless, by giving us a sense of the

3 R. Sagar, ‘Chapter 13: Emergency Powers’, in S. Choudhry, M. Khosla and P. B. Mehta
(eds.), The Oxford Handbook of the Indian Constitution (Oxford University Press, 2016).

4 The classic is of course T. Hobbes, Leviathan, J. C. A. Gaskin (ed.) (Oxford University
Press, 2008).

5 J. Madison, ‘Federalist No. 51’ in A. Hamilton, J. Madison and J. Jay, The Federalist Papers,
C. Rossiter (ed.) (Dutton/Signet, 2012).

6 See also for a contemporary argument P. Rosanvallon, Counter-Democracy: Politics in an
Age of Distrust (Cambridge University Press, 2008).

     

use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781009646659.003
Downloaded from https://www.cambridge.org/core. IP address: 216.73.216.41, on 22 Dec 2025 at 14:11:15, subject to the Cambridge Core terms of

https://www.cambridge.org/core/terms
https://doi.org/10.1017/9781009646659.003
https://www.cambridge.org/core


bigger picture at the outset, it allows us to better understand the more
specific contexts and cases I zoom in on later in this book.

1.1.1 Constitutional Mechanisms of Personal Control

The threat of removing rulers has long been the most important check on
governmental power and the primary means to combat bad governance.
Today, the obvious mechanism for removing bad rulers is an election.
As Karl Popper argued – and Schumpeter subsequently affirmed7 –
democracy ensures that voters can remove the government without
bloodshed, that is throw the rascals out.8 Inefficient and incapable polit-
icians will pay the cost at the ballot box and will simply be voted out of
office, or so goes the theory.

Yet, we know that reality does not always neatly correspond to this
idealized template. Elections provide some measure of governmental
accountability, but they provide no comprehensive protection against
politicians and administrators who fail to do their jobs conscientiously.
Elections and election results are dependent on a host of factors, and
existing failures are likely to be only one argument among many in the
competition for votes. Different political regimes also come with different
degrees of accountability. The possibility of holding politicians account-
able depends on many things, including on how clearly responsibility can
be attributed in the first place.9 Coordination problems and capacity
issues may lead to inefficiency and sometimes failure, which in turn
may be hard to attribute to a particular government and harder still to
remedy. And in some regimes, democratic processes themselves are
largely dysfunctional, and thus elections provide only very limited means
to change governmental policy and improve administrative capacity.10

Of course, elections are not the only means of controlling governments
and removing incompetent or unwilling officials. In parliamentary
systems, parliaments hold the power to force governments, and some-
times individual ministers, to resign. This is not true for presidential

7 J. A. Schumpeter, Capitalism, Socialism and Democracy, 3rd edn (Harper & Row, 1950),
p. 285.

8 K. Popper, The Open Society and Its Enemies. Volume I: The Spell of Plato (Routledge,
2010), pp. 176 ff.

9 T. Hellwig and D. Samuels, ‘Electoral Accountability and the Variety of Democratic
Regimes’ (2008) 38:1 British Journal of Political Science 65.

10 D. Landau, ‘Political Institutions and Judicial Role in Comparative Constitutional Law’
(2010) 51:2 Harvard International Law Journal 319, at 335 ff. and elsewhere.

. “   . . .” 
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systems, but here too, legislatures typically have some means to remove
heads of government or state and sometimes other officials by impeach-
ing them. Not all of these mechanisms are easy to operationalize in
practice, however. It is rare for parliaments to force the resignation of
governments as this requires the majority party to act against its own
party members. Where parliaments take that step, it will typically be in
situations where a political coalition has come apart – but we would
expect a governmental failure of some magnitude before this would be
the response to it.
Something similar is true for impeachment provisions. Whether they

are suited to dealing with cases of dysfunction or failure will depend both
on their concrete framing and interpretation by the relevant actors as
well as political will. As Tom Ginsburg, Aziz Huq and David Landau
argue, impeachment today often serves as a means not just to remove
officials in cases of criminal offences but to address broader political
crises where incumbents have lost support, which may involve dysfunc-
tion.11 But while some constitutions explicitly include broader clauses,
allowing for impeachment in light of persistent governmental dysfunc-
tions, not all do. As a result, we sometimes find arguments for an
expansive reading of impeachment provisions.12 But impeachment often
comes not just with high legal but also practical hurdles, given the
influence and interests of political parties. The US example is a case in
point13 and by no means exceptional, if we consider, for example, the
South African ANC’s refusal to impeach then-President Zuma for cor-
ruption. Political parties often have little incentive to impeach their own
leaders. Given that impeachment can be abused, the high hurdles that
come with it are also not unreasonable, especially considering that (in
presidential systems) it undermines the democratic choices of voters by
removing directly elected officials and so should be a means of last resort.
As a matter of addressing failure, impeachment may also not be the ideal
tool because failure will often be less a matter of bad intent than a mix of

11 T. Ginsburg, A. Huq, and D. Landau, ‘The Comparative Constitutional Law of
Presidential Impeachment’ (2021) 88:1 The University of Chicago Law Review 81, specif-
ically for South Korea at 96.

12 D. E. Lewis, The Politics of Presidential Appointments: Political Control and Bureaucratic
Performance (Princeton University Press, 2008); see also for a broad comparative per-
spective E. C. Page, Policy Without Politicians: Bureaucratic Influence in Comparative
Perspective (Oxford University Press, 2012).

13 E.g., K. E. Whittington, ‘Impeachment in a System of Checks and Balances’ (2022) 87:3
Missouri Law Review 835.

     
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incapacity, neglect and coordination problems. Add to this that both no-
confidence votes and impeachment of central figures are nuclear
weapons in politics, triggering major changes.14 As such, they will likely
be deployed only to deal with problems of a certain magnitude rather
than as a tool to address discrete cases of failure and dysfunction.
Within the administration, too, there are means for removing office-

holders. Administrative oversight typically allows superiors and some-
times ministers to replace inefficient or corrupt officials with other more
suitable candidates, though not all officials can be removed easily or
without specific grounds for doing so. Typically, political appointees
who ‘serve at the pleasure of the President’may be dismissed more easily,
whereas career civil servants enjoy stronger protections, both against
being moved to different offices and even more so against dismissal.
This would suggest that systems with a higher number of political
appointees – such as the United States – overall do better than those
operating largely with a career civil service, like Britain. Often, however,
we think the reverse is true, and the more recent political science
literature offers support for this intuition. Thus, for example, David
Lewis shows how politicization in the United States enables and drives
patronage appointments as well as leads to higher turnover in staff, both
of which often hurt performance in the longer run.15 And there are a
range of factors that influence whether and how politicians might get
involved in such oversight in the first place, including the broader
political context, the nature of the problem, time pressures, etc.16 Not
all decisions on personnel are made by politicians, of course, but overall it
is often difficult to dismiss career civil servants without a specific cause,
which may be hard to establish. And moving them to other offices, if
possible, may create new problems. More importantly still, an exchange
of personnel will not always suffice if the problem at hand is structural
and thus not tied to any particular officeholder. Broader legislative or
administrative remedies will then be required.

14 For an instructive US–German comparison on this, see M. Tokatlı, ‘Impeachment as Last
Resort to Safeguard Democracy? Removing the Head of Government in Different
Institutional Settings’ (2024) 65:2 Politische Vierteljahresschrift 395.

15 D. E. Lewis, ‘Revisiting the Administrative Presidency: Policy, Patronage, and Agency
Competence’ (2009) 39:1 Presidential Studies Quarterly 60; see also Lewis, Presidential
Appointments, chapters 6–8.

16 Page, Policy Without Politicians, chapter 1.

. “   . . .” 
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1.1.2 Issue-Specific Mechanisms of Control

Another way of grappling with institutional failure is not by exchanging
personnel but by intervening directly in the issue in question. There are a
range of constitutional and administrative mechanisms providing for
such interventions. Sometimes, they merely involve the rights to publicly
question officials about their and their departments’ actions, as parlia-
ments usually enjoy. Sometimes they provide the means to actually
change existing policies, directly or indirectly.
The standard mechanisms for intervening directly on specific issues

are judicial review and administrative oversight. Administrative oversight
comes in different forms and may empower both politicians and admin-
istrative superiors to intervene at lower levels. Yet, there are many
reasons why such mechanisms might not work: Bureaucrats may be
overworked or may not care; bureaucracies may be too big to control
effectively or be captured by certain lobby groups; close personal ties and
personal loyalties may make intervention difficult; and tight budgets and
coordination problems with other actors may get in the way of efficient
oversight, even in reasonably well-functioning systems. And politicians,
too, may not get involved for all these reasons and more. As Rosalind
Dixon points out, even in well-functioning democratic systems there are
routine malfunctions that may inhibit governmental responsiveness.17

Current legislators have to consider a great deal of issues, often involving
difficult and technical questions. Blind spots result from these pressures
for time and attention within the ordinary legislative process, which may
lead to some problems simply falling through the cracks. And previously
declared priorities or the necessity for coalition building may prompt
legislative inertia, with the result that some issues and rights violations
may be ignored or sidelined, even in cases where they would arguably
enjoy majority support.18

Judicial review, too, grants courts powers to intervene, subject to
certain conditions. However, courts need support from the other insti-
tutions routinely tasked to implement their decisions – and such support

17 R. Dixon, ‘Creating Dialogue about Socioeconomic Rights: Strong-form versus Weak-
form Judicial Review Revisited’ (2007) 5:3 International Journal of Constitutional Law
391; in more recent work, Dixon connects these democratic blockages to the broader risk
of democratic backsliding – as a part of general democracy-sensitive or ‘responsive’
approach to judicial review. See id., Responsive Judicial Review: Democracy and
Dysfunction in the Modern Age (Oxford University Press, 2023).

18 Ibid.

     
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may or may not be forthcoming. (As we will see in the second part of this
chapter, it is precisely when this assumption of support no longer holds
that we see courts intervene more expansively, on the basis of govern-
mental failure.) Judicial review is also limited by the fact that it typically
happens ex post and in response to individual cases – and this in turn can
make it a less than ideal tool to address broader structural and systemic
problems, as we will see in Chapters 4 and 5.

Finally, there is a range of more indirect and subtle means of interven-
tion, both within the legislative and administrative branches. Such mech-
anisms are often specific to individual legal systems, working to establish
accountability within the bureaucracy and thus dealing with failure when
it arises.19 Within the legislative branch, too, there are indirect powers of
accountability, for example through budgetary control over government
spending, which parliaments may use to increase leverage over the
executive branch. Here, too, though, the scope and impact of such
powers will depend on the specific legal and constitutional context.20

And as we have seen, some constitutions explicitly provide federal
governments with powers to intervene in individual states under certain
circumstances or contain emergency clauses that shift powers to the
executive branch in some situations, which I address briefly in Section
1.2.3.

1.1.3 Summary and Consequences

This brief overview shows that there is a range of formal and informal
mechanisms to respond to failure by exchanging personnel or by inter-
vening directly through mechanisms of oversight and control. Yet, it is
also easy to see how some cases of failure or dysfunction might slip
through the cracks. Not all available mechanisms will be adequate to all
kinds of failure, and some may not themselves be working, for pragmatic
or structural reasons. This is especially true for the kind of failures that
are not likely to be remedied by exchanging officeholders but are

19 For the United States, see for an overview A. Bernstein and C. Rodríguez, ‘The
Accountable Bureaucrat’ (2023) 132 Yale Law Journal 1600.

20 L.-M. McCarthy-Cotter and M. V. Flinders, ‘Accountability in Liberal Democratic,
Parliamentary Systems’, in E. Ongaro and S. Van Thiel (eds.), The Palgrave Handbook
of Public Administration and Management in Europe (Palgrave Macmillan, 2017);
F. Meinel, ‘Confidence and Control in Parliamentary Government: Parliamentary
Questioning, Executive Knowledge, and the Transformation of Democratic
Accountability’ (2018) 66:2 The American Journal of Comparative Law 317.

. “   . . .” 
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structural or systemic in nature. Addressing these often requires signifi-
cant efforts, including coordination between multiple branches. Not
surprisingly therefore, administrators and politicians have sometimes
sought to take over issues and deal with them outside of those legally
prescribed channels. Doing so, of course, then implies a certain degree of
legal flexibility.

1.2 Necessity and Effectiveness in Public Law

There are three main frameworks that serve this purpose: first, arguments
about implied powers or indeed the need for the effective realization of
certain rights/values/goals; second, arguments from failure; and third – at
the other end of the scale – full-throated emergency arguments. All three
are driven by an overarching logic of efficiency and output legitimacy,
albeit that the outputs pursued may be something like the effective
realization of human rights. They are also closely related to each other
and may blur into each other. All of these different arguments, however,
enter the picture only when the standard constitutional and legal mech-
anisms set up to deal with crises and disasters do not seem to be sufficient
to respond to a problem. Accordingly, often (though not always) there
will be no textual basis for them in existing laws.

1.2.1 Arguments from Failure

A prototypical example for a rare legalized argument from failure is rules
on federal coercion, such as Art. 356 of the Indian Constitution. India is
not an outlier in this regard. Rules for federal coercion exist in a host of
states, sometimes framed in more explicit, sometimes in less explicit terms,
allowing federal states to intervene in cases where sub-national units such
as states fail to fulfil certain duties.21 My own home country, Germany,
provides for this possibility in Art. 37 of the German Basic Law:

1. If a Land fails to comply with its obligations under this Basic Law or
other federal laws, the Federal Government, with the consent of the

21 For instance, Art. 34 of the Brazilian Constitution permits federal intervention in cases in
which national unity, the federal structure or the functioning of public institutions is
threatened. In Canada, Section 90 of the Constitution Act 1867 allows for the Governor
Central to disallow provincial laws that are inconsistent with federal interests or consti-
tutional principles. Likewise, Art. 52 of the Swiss Federal Constitution, Art. 100 of the
Austrian Federal Constitution and Art. 6 of the Constitution of Argentina contain similar
provisions, allowing central governments to take measures to uphold the constitutional
order within their federated states or provinces.

     
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Bundesrat, may take the necessary steps to compel the Land to comply
with its duties.

2. For the purpose of implementing such coercive measures, the Federal
Government or its representative shall have the right to issue instruc-
tions to all Länder and their authorities (official translation).

Translated by Professor Christian Tomuschat, Professor David P. Currie,
Professor Donald P. Kommers and Raymond Kerr, in cooperation

with the Language Service of the German Bundestag.

This rule has a considerable tradition in German constitutional history,
going back to the German Empire.22 The takeover of the Prussian
government by the federal German government under Chancellor
Franz von Papen in 1932, the so-called coup or putsch in Prussia
(Preussenschlag), represents an infamous example for the exercise of that
power. It led to a prolonged legal battle in court (Staatsgerichtshof),
which ultimately upheld the measure, albeit with some modifications.23

The measure was based on the second paragraph of Art. 48 of the
Weimar Constitution, which concerned cases of the disturbance of public
order and security, and thus somewhat differs from Art. 37 of the Basic
Law. But Art. 48 allowed intervention also in cases where states did not
fulfil their duties towards the Reich, and, perhaps surprisingly, this
provision survived National Socialism. Both provisions essentially con-
stitutionalized arguments from state failure to the benefit of the respect-
ive federal governments. However, unlike in Spain, where the federal
government made use of the similarly phrased – and German-inspired –
Art. 155 of the Spanish constitution to take over the Catalan government
in the wake of its secessionist actions in 2017,24 in Germany, this

22 F. Shirvani, ‘Die Bundes - und Reichsexekution in der neueren Deutschen Verfassungs
geschichte’ (2011) 50:1 Der Staat 102.

23 The take-over of the Prussian government by the federal German government under
Chancellor Franz von Papen, the so-called coup or putsch in Prussia (Preussenschlag) in
1932, represents an infamous example for the exercise of that power, albeit in response to
disruption of public order, not strictly speaking failure that was listed as additional grounds
for intervention under Art. 48 of theWeimar Constitution; see Preussen contra Reich vor dem
Staatsgerichtshof, Stenogrammbericht der Verhandlungen vor dem Staatsgerichtshof in Leipzig
vom 10. bis 14. und vom 17 Oktober 1932 (J.H.W. Dietz Nachf., 1933). On the legal theoretical
underpinnings of the arguments presented, see D. Dyzenhaus, ‘Legal Theory in the Collapse
of Weimar: Contemporary Lessons?’ (1997) 91:1 American Political Science Review 121.

24 M. J. García Morales, ‘Bundeszwang und Sezession in Spanien: Der Fall Katalonien’
(2019) 1 Die öffentliche Verwaltung 1. The drafting was influenced by Art. 37 of the
German Basic Law; see H. Bauer, ‘Der Bundeszwang in der bundesstaatlichen Ordnung
des Grundgesetzes’ (2019, special issue) Revista Catalana de Dret Públic 1.

.       
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provision has never been used in the post-war era, perhaps due to its
abuse in the Weimar Republic.25 India’s Art. 356, by contrast, has been
relied on in many controversial cases, with the Indian Supreme Court
declaring some instances unconstitutional, in spite of claiming only
(limited) powers of review.26

Beyond cases of federal coercion, where we typically have a legal basis
for intervention, there are many further examples for arguments from
failure in a number of different contexts. They range from arguments for
why courts need to undertake structural reform and intervene in expan-
sive ways in failing institutions to examples for triggering intervention by
different international bodies and organizations, among many other
contexts and areas.
Both the reasons for failure and its magnitude, however, may be very

different. Sometimes, the original design may have been faulty from the
start. Sometimes, institutional inertia blocks necessary adaptation, or insti-
tutions are captured by influential groups. Sometimes there may be coord-
ination problems between different offices that need to work together.
Failure can be limited to concrete instances of regulatory oversight, or it
can be of longer duration. In the latter case, it often makes more sense to
speak of dysfunction, though I use both terms interchangeably here.
Sometimes, it arises because legislators or administrators actively want to
harm certain groups, or because they do not care, since those groups lack
political power; sometimes because they are unsure what to do to address a
problem or feel they do not have the means to address it. Arguments from
failure or dysfunction appear in all of these different circumstances, as a
rhetorical device to justify expansions of authority – ‘power grabs’ – in
certain exceptional situations. And while they are often blurred with
arguments about implied powers or emergencies, they are not identical
with either, nor should they be treated as if they were.

1.2.2 Teleological Interpretation and Implied Powers

Arguments about implied powers are, strictly speaking, one important
example of a purposive or teleological approach in interpreting

25 Bauer, ‘Bundeszwang’, 1 at 8–9.
26 See, e.g., S. R. Bommai v. Union of India [1994] 2 SCR 644; AIR [1994] SC 1918; [1994]

3 SCC 1, where the Indian Supreme Court tried to regulate the use of emergency powers
under Art. 356 of the Indian Constitution. See also for a broader discussion Sagar,
‘Emergency Powers’.

     
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institutional competences. As such, they share the broader problems
associated with purposive or teleological interpretation. Those problems
are exacerbated when dealing with the interpretation, not of rights, but of
competences. Teleological interpretation entails an interpretation of law
in light of the key purpose or telos of the specific rule, which is typically
deduced not from the historical drafter’s original intent, though such
intent may play a role, but from a broader reading of the respective norm
in its legal and political context. Thus, while teleological interpretation
seeks to realize the primary aim or goal associated with a specific norm,
there is always a risk of such an interpretation going considerably beyond
the legal text. For example, the European Court of Justice has used the
doctrine of the so-called effet utile to justify a ‘functionalist’ reading27 of
many Treaty provisions in ways that have dramatically strengthened
individuals’ economic rights under the Treaty, as well as the scope of
Union law more broadly. This has sometimes occurred in a context of
perceived political failure where the Court has felt it necessary to step in.
While such teleological arguments are primarily or ostensibly about

the realization of certain rights (under a constitution or treaty), they
often have significant and sometimes unintended consequences for our
understanding of institutional roles and competences, which can be far-
reaching. They may also blur into more specific arguments about the
roles of particular institutions, for example in the context of structural
reform litigation, where courts are called upon to ensure the effective
protection of rights.
In other cases, the argument is more explicitly about the scope of the

competences or jurisdiction of specific institutions. This complicates
matters insofar as such competences are meant from the outset to be
limited by the constitutional framework.28 Nevertheless, public lawyers
have often adopted broad approaches to the interpretation of compe-
tences as well, where this has seemed necessary to exercise governmental
functions, for example, by developing the doctrine of implied powers.
Today perhaps most commonly used in the realm of international law,
the doctrine was originally developed by the US Supreme Court in

27 T. Isiksel, Europe’s Functional Constitution: A Theory of Constitutionalism Beyond the
State (Oxford Constitutional Theory) (Oxford University Press, 2016).

28 Of course, the difference between the two scenarios may not be as big as it may seem at
first glance. Today, many will accept that rights that are real require governmental action
and intervention as much as non-action and restraint – a position I share, but my
argument here is not dependent on it.
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McCulloch v. Maryland, an early decision discussing whether the federal
government had the power to establish a (second) federal bank for the
United States, in the context of a state’s efforts to undermine this effort
by taxing the bank.29 The US Supreme Court famously argued that while
the power to establish a bank was not a power specifically enumerated in
the US Constitution, it was implied by others that were. The general
clause entitling the federal government to make ‘all laws which shall be
necessary and proper for carrying into execution the foregoing powers’
therefore provided it with such power.30 Similarly, albeit in slightly
different terms, the German Constitutional Court has developed the
concept of federal competence in those cases where the issue to be
regulated is per se a federal concern (Kompetenz qua Natur der
Sache) – and many other courts have come up with similar ideas.31

In international and European law, too, ideas of implied or inherent
powers play an important role.32

Arguments about implied powers are sometimes blurred with emer-
gency arguments (which I will discuss below). This is regrettable because
the two are ultimately based on different rationales. Not infrequently,
such a blurring of argumentative frames indicates that we are really
dealing with a case where an argument from failure would be most
appropriate. This becomes clear once we understand the purpose of
implied powers arguments. That purpose is to read competences into
an institution’s governing framework, ‘not in order to modify it or add to
the members’ burdens, but in order to give effect to what they agreed by
becoming parties to the constitutional treaty’.33 Giving effect to what the
parties agreed on may imply filling in some gaps, but only where this is

29 McCulloch v. Maryland, 17 US 316 (1819).
30 Ibid., p. 17.
31 BVerfGE 3, 407 (422); 22, 180 (217 f.); 84, 133 (148); for a (German) discussion, see, e.g.,

K. Harms, ‘Kompetenzen des Bundes aus der “Natur der Sache’?” (1994) 33:3 Der
Staat 409.

32 See, e.g., for the ICJ Reparation for Injuries Suffered in the Service of the United Nations
(Advisory Opinion) [1949] ICJ Reports 198 and Certain Expenses of the United Nations
(Article 17, Paragraph 2, of the Charter) (Advisory Opinion) [1962] ICJ Reports 153; for
the CJEU Case 22/70, Commission of the European Communities v. Council of the
European Communities(ERTA) [1971] ECR 263; N. M. Blokker, ‘International
Organizations or Institutions, Implied Powers’, in A. Peters and R. Wolfrum (eds.), The
Max Planck Encyclopedia of Public International Law (Oxford University Press, 2008–)
https://tinyurl.com/8wu8z5fe.

33 K. Skubiszewski, ‘Implied Powers of International Organizations’, in Y. Dinstein and
M. Tabory (eds.), International Law at a Time of Perplexity: Essays in Honour of Shabtai
Rosenne (Martinus Nijhoff Publishers, 1989), p. 860.
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possible in light of the overarching framework in place rather than
providing a new mechanism to deal with unforeseen events, such as
emergencies. In other words, in cases of emergencies and indeed when
we encounter arguments from failure, the special powers sought are
typically not already provided for by the existing legal materials. This is
different from arguments about implied powers, which are geared
towards giving effect to the original purpose of the existing text, albeit
by interpreting it in a broad manner.
In contrast, the less we can draw on text and standard interpretative

methods, the more we move into the realm of failure and emergency
arguments, where we will typically encounter efforts to distinguish the
situation from other, more ‘normal’ ones and appeals to necessity.
Moving in that direction means moving into a grey area of legality.
Whereas implied powers and teleological interpretation are today widely
relied upon and accepted as ‘legal’ methods/doctrines, the same is not
true for arguments from failure and indeed emergency arguments, unless
they are explicitly provided for in the legal text. As we have seen in the
introduction, failure in particular seems too vague a notion, too politic-
ally and ideologically polarizing to count as a legal concept as opposed to
a convenient rhetorical trope.

1.2.3 Emergency Arguments

Perhaps we should thus simply understand arguments from failure as a
specific case of emergency arguments and defend them in those terms.
Contemporary constitutions today routinely include emergency

clauses. These typically transfer powers to the executive and often allow
for the abridgement of certain constitutional rights in cases of emer-
gency. The database of the Constitute Project lists emergency provisions
in 180 constitutions.34 Indeed, the US Constitution is today an outlier in
not providing a specific regime of emergency powers, but here too a set of
constitutional doctrines and statutory provisions lay down specific rules
to apply in different kinds of emergencies. Many modern constitutions
include emergency provisions in the text itself. Consider, for example, the
Indian Constitution (Art. 352 ff.), the South African Constitution
(Art. 37) and the Colombian Constitution (Art. 212 ff.), all of which
transfer certain competences to institutions that do not normally hold

34 See www.constituteproject.org.
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them. The Colombian Constitution stands out insofar as it endows the
president with emergency powers not only in the standard cases of war or
internal violence but also in situations that ‘disrupt or threaten to disrupt
in serious or imminent manner the economic, social, or ecological order
of the country or which constitute a grave public calamity’ (Art. 215).

But even where such explicit rules are lacking or indeed unclear, we
may encounter emergency arguments seeking to defend acts that would
otherwise be illegal in terms of necessity.
Indeed, several authors defend a specific category of failure arguments,

namely arguments for certain kinds of structural judicial intervention, in
terms of a response to an emergency. Thus, in his work on the separation
of powers, after criticizing courts that initiate judicial proceedings by
themselves, as happens in some cases of public interest litigation,
Christoph Möllers argues:

To be sure, as we know from Indian constitutional law, there may be cases
of such a flagrant violation of human rights that the intervention of a
court may be the only morally permissible solution. But instead of finding
a further constitutional justification for such an intervention, it seems
more plausible to concede that this kind of argument ends at this point.
In cases of moral emergency, procedural arguments from constitutional
theory lose their appeal.35

Möllers’ framing suggests that we may be moving outside of the realm of
constitutional law in such cases and instead be operating within the
realm of morality, albeit that it is unclear in what kind of cases this
verdict might apply and whether it is confined to cases where judges
initiate proceedings on their own.
Möllers is not alone in invoking an emergency argument in this

context, though his qualification of the practice as extra-legal is not
widely shared. Thus, in his work on the separation of powers and the
role of courts, Dimitrios Kyritsis approaches failure as a case of emer-
gency, but one that can be accommodated as legal under certain
conditions:

We can imagine extreme situations where it would arguably be appropri-
ate for another state organ to step in and take the requisite measures
beyond its jurisdictions. Perhaps, a political standoff has crippled the
competent organ’s capacity to govern or an urgent measure is persistently

35 C. Möllers, The Three Branches: A Comparative Model of Separation of Powers (Oxford
University Press, 2013), p. 146.
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vetoed by a powerful faction. This is one way to conceptualize the
controversial activism involved in the desegregation cases for example.
Clearly, it is not the courts’ job to design school bus routes. Nonetheless, if
nobody else will do it in a non-discriminatory way, then the courts’
reasons for abstinence may plausibly be said to be overridden by the
urgency of doing justice under the circumstances. Still, the mere fact that
it would be permissible to disregard the division of labour in an emer-
gency does not ordinarily undermine the force of the rule.36

These arguments are not surprising. Arguments from failure share an
argumentative structure with emergencies and can accordingly be hard to
separate from the latter. As Christian Kreuder-Sonnen argues in his book
on international emergency powers, ‘the state of emergency can be
understood as a legal institution regulating the suspension of (certain
provisions of) the normally applying constitutional order – the state of
normalcy’.37 Kreuder-Sonnen argues that exceptional cases in this sense
presuppose two things: First, there needs to be a ‘constitutionally deviant
expansion of political power for executive actors increasing the reach
and/or the intrusiveness of authority (i.e. the adoption of emergency
powers)’; and second, this expansion of powers will be justified in terms
of ‘necessity’.38 Moreover, emergency clauses typically respond to antici-
pated failure or at least inefficiency of the institution ordinarily respon-
sible by delegating power to another institution.
This closely parallels the kind of arguments we encounter in cases of

institutional failure, and it is therefore no surprise that the two are often
blurred and confused. However, there are several reasons why we should
treat arguments from failure as distinct from emergency arguments.
First, unlike emergency arguments, arguments from failure are in

practice not always or necessarily geared towards increasing executive
power. Indeed, quite a few of the cases discussed in this book involve
shifting powers away from the executive branch. To be fair, this differ-
ence would not seem decisive if we are trying to justify failure as an
emergency insofar as shifts to other branches may be normatively less
problematic. In other words, we might think that if we accept unwritten
emergency powers for the executive branch, we should have even less of a

36 D. Kyritsis, Where Our Protection Lies: Separation of Powers and Constitutional Review
(Oxford University Press, 2017), pp. 46–7.

37 C. Kreuder-Sonnen,Emergency Powers of InternationalOrganizations: BetweenNormalization
and Containment (Oxford University Press, 2019), p. 29.

38 Ibid., p. 30.
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problem with granting emergency powers to other, less dangerous
branches and institutions.
Emergencies also often involve the suspension, or at least significant

limitation, of individual rights, whereas arguments from failure are often
directed towards better protecting individual rights, as we will see in later
chapters. Once again, however, this would presumably be an argument
for rather than against defending arguments from failure. More import-
antly though, while emergencies are notoriously difficult to define in
advance, they are typically characterized by two qualities: scale and
urgency.39 Urgency, however – that is, a rapidly escalating situation
where things will get significantly worse unless speedy action is taken –
will not always and not necessarily be present in cases where we encoun-
ter arguments from failure. As we will see in the course of this book,
arguments from failure are often arguments about governmental omis-
sions over a certain time period. Accordingly, the situation is often much
less urgent, in the sense of not arising suddenly and requiring an imme-
diate response to ward off further damage, leaving no time to reflect.
Moreover, the existence of unwritten emergency powers as such is

already a highly problematic proposition and their legality is heavily
contested in public law.40 While there are some who assert the need for
such powers and defend them in terms of unwritten rules or indeed on
the basis of a non-legal concept of emergency powers, following Carl
Schmitt,41 many scholars are rightly sceptical, given the high risks of
abuse.42 A range of theorists have emphasized how the toggle-switch
paradigm of the emergency as an exception as opposed to a state of
normalcy neither fits the very different realities of the cases that arise
(ranging from natural disasters to terrorist attacks to cases of war and

39 N. C. Lazar, States of Emergency in Liberal Democracies (Cambridge University Press,
2009), p. 7.

40 For a survey of the international discussion in the wake of the ‘war on terror’, see W. E.
Scheuerman, ‘Survey Article: Emergency Powers and the Rule of Law After 9/11’ (2006)
14:1 Journal of Political Philosophy 61.

41 E.g. O. Gross, ‘The Prohibition on Torture and the Limits of the Law’, in S. Levinson
(ed.), Torture: A Collection (Oxford University Press, 2004), p. 239, drawing on
C. Schmitt, Politische Theologie: Vier Kapitel zur Lehre von der Souveränität (Duncker
& Humblot, 1922).

42 E.g. Scheuermann, ‘Emergency Powers’, 61; see also for a legalization of emergency
powers with an aim of confining their abusive potential B. Ackerman, Before the Next
Attack: Preserving Civil Liberties in an Age of Terrorism (Yale University Press, 2007);
J. Ferejohn and P. Pasquino, ‘The Law of the Exception: A Typology of Emergency
Powers’ (2004) 2:2 International Journal of Constitutional Law 210.
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martial law) nor indeed provides a normatively convincing template to
deal with them in terms of public law.43 What we need, therefore, are
differentiated responses to different problems, and this entails recogniz-
ing arguments from failure as a category of their own, as opposed to
treating them in terms of a dichotomous emergency framework.
Moreover, the general risks associated with emergency powers are

heightened if we rely on them to address institutional failure. Crisis
and failure are, as we know, hard to measure objectively. Blurring failure
and emergency arguments plays into the hands of populists, emphasizing
the ‘out of the ordinary “character”’ of events in order to justify radical
breaks with existing rules. Famous examples include the fire of the
German parliament, allowing a further clamp-down on political oppon-
ents by the German National Socialists in the 1930s, as well as the more
recent military coup and its suppression by the Turkish government and
its role in the installation of a new, more authoritarian constitution.44

Crises and their performances are important instruments in the emer-
gence and strengthening of populist movements, as Moffitt shows draw-
ing on Laclau’s work.45 Consider in this context also Bhuwania’s
troubling account of Indian Public Interest Litigation, which he argues
has enabled a form of judicial populism (see Chapter 4).46

Such risks of abuse loom especially large because the central justifica-
tory framework when it comes to emergency arguments is necessity:
Something truly dreadful will happen if the executive does not seize
extraordinary powers to act. This also implies that the greater the danger,
the more can be justified – opening up a dangerous slippery slope that
may justify the adoption of authoritarian measures whenever a transgres-
sion of legal competences seems warranted as a matter of output. If we
are seeking to ‘abuse-proof’ legal doctrines, adopting an emergency
framework is therefore clearly the wrong way to go.

43 K. L. Scheppele, ‘Small Emergencies’ (2005) 40 Georgia Law Review 835; K. Loevy,
Emergencies in Public Law: The Legal Politics of Containment (Cambridge University
Press, 2016); Lazar, States of Emergencies.

44 P. U. Murphy and P. Pasquino, ‘Long Lasting State of Emergency in Turkey and the
Recent Constitutional Amendments Under Its Shade’ (2023) 10:2 International Journal of
Human Rights and Constitutional Studies 99.

45 B. Moffitt, ‘How to Perform Crisis: A Model for Understanding the Key Role of Crisis in
Contemporary Populism’ (2013) 50:2 Government and Opposition 189; with references to
E. Laclau, On Populist Reason (Verso, 2005).

46 A. Bhuwania, Courting the People: Public Interest Litigation in Post-Emergency India
(Cambridge University Press, 2017), p. 142 and elsewhere.
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Finally, the emphasis placed on necessity in emergency arguments
only partly captures what is going on in arguments from failure, which
are, inter alia, concerned with inter-institutional relationships or at the
very least should be understood in these terms (see more below). Thus,
while considerations of necessity are hardly irrelevant to arguments from
failure, they should not be understood as their animating spirit. The term
failure – which is irrelevant to a straightforward emergency argument –
emphasizes that.

1.3 Conclusion

Together with arguments about implied powers and emergency argu-
ments, arguments from failure provide some flexibility to state actors in
the interest of dealing with problems in other parts of the state. Yet, they
should also be treated as distinct from those two more established public
law concepts.

Start with their rationale, which is to step in for other institutions that
are failing – for whatever reason – to do their job and deal with a
problem. This rationale is different to both implied powers arguments
and emergency arguments. First, there is the idea of other parts in the
system not working properly and ‘stepping in for others’, which goes
beyond the straightforward necessity argument we find in emergency
contexts. Second, the idea of failure also signals that the standard expect-
ations of a well-functioning system do not apply, and there is a need for a
deviation from existing rules – thus typically going beyond implied
powers arguments, which predominantly seek to unearth already present,
albeit not textually explicit, competences.

If this speaks to why we should want to treat arguments from failure as
a distinct idea, it is not yet clear that we should treat them as a legal
doctrine or concept. In particular, we may worry that the risks associated
with the idea of unwritten powers are simply too great to defend argu-
ments from failure, under any circumstances. And indeed, even where we
have a basis in law for arguments from failure, for example in some
constitutions providing for federal coercion, such clauses open up wide
room for abuse. At the same time, as we have seen above, there are often
limited ways and means to address failure even in well-functioning
constitutional democracies, and this makes arguments from failure a
tempting tool to respond to dysfunction in different forms.

What, in light of these competing considerations, are we to do?
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