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Abstract

Judicial remedies are the critical means by which courts worldwide enforce and imple-
ment constitutional rights. Yet constitutional remedies were largely overlooked by early
political process theorists, such as John Hart Ely. Contemporary comparative political
process theory (CPPT) or comparative representation-reinforcing theory (CRRT) pays
much greater attention to remedial questions, including the use of a range of ‘weak’
judicial remedies. These CPPT/CRRT scholars have highlighted the risks as well as
advantages associated with the use of such remedies, but they have not reached any
consensus on how to strike this balance and optimise their use. The article therefore
draws on one specific recent version of CPPT/CRRT, namely the theory of ‘responsive
judicial review’, to propose one way to strike this balance, namely: In cases impacting the
‘democratic minimum core’, courts should generally prefer strong remedies, with
delayed relief only applied for prudential reasons; for other cases, courts should deploy
more dialogic remedies, but generally these delayed or suspended remedies should be
accompanied by a judicial statement of pre-defined strong remedies that take effect
automatically in the event of legislative inaction. In this way, this article suggests that
courts can give weak remedies ‘bite’, and hence promote actual legislative debate and
dialogue, rather than incentivise legislative inaction after their rulings.

Keywords: comparative constitutional law; judicial remedies; constitutional dialogue

Introduction

John Hart Ely’s Democracy and Distrust is one of the best-known works of consti-
tutional theory globally.! Its focus, however, was almost exclusively on the recogni-
tion of rights — substantive and procedural — in constitutional adjudication. It largely
preceded modern debates about the appropriate use of judicial remedies in consti-
tutional cases.

'JH Ely, Democracy and Distrust: A Theory of Judicial Review (Harvard University Press, Cambridge MA,
1980). For Ely’s global reputation and influence, see, eg, R Dixon and M Hailbronner, ‘Ely in the World: The
Global Legacy of Democracy and Distrust Forty Years On’ (2021) 19(2) International Journal of Constitu-
tional Law 427 (‘Ely in the World’).
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‘Comparative political process theory’ (CPPT)? or ‘comparative representation-
reinforcing theory’ (CRRT),’ in contrast, squarely addresses the scope and strength of
judicial remedies. Both theories take as a starting point the experiences and developments
of leading constitutional courts around the world on a range of substantive and remedial
questions, including their use of suspended declarations of invalidity and engagement-
style remedies.

Many CPPT/CRRT scholars have also written extensively about the issue of consti-
tutional remedies.* Nevertheless, attention in CPPT/CRRT scholarship to remedial
questions does not mean that there is consensus among comparative scholars over the
appropriate use of ‘novel” judicial remedies, such as suspended declarations.” Some
scholars suggest that delayed remedies provide welcome opportunities for courts to avoid
direct confrontations with the political branches of government that are likely to damage
the institutional standing of courts.® Others suggest that delayed remedies offer the
potential for a valuable form of democratic ‘dialogue’.” But a few scholars also argue that
delayed relief is an abdication of judicial responsibility to provide justice to individual
litigants, or a form of ‘justice denied’.®

How then does one reconcile these competing accounts of new judicial remedies?
In this article, we turned to recent work by one of us (Dixon) on ‘responsive judicial
review’ (RJR) to offer a distinctive account of the appropriate scope and strength of
judicial remedies within CPPT/CRRT. The starting point for RJR is the understanding
that, in construing open-ended constitutional provisions, constitutional courts should
consider both the advantages and risks to democratic governance and responsiveness that
result from ‘strong’ or active forms of review. The advantage of judicial review is that it can
help overcome three broad threats or ills associated with democratic majority rule,

2§ Gardbaum, ‘Comparative Political Process Theory’ (2020) 18(4) International Journal of Constitutional
Law 1429 (‘Comparative Political Process Theory’).

*R Dixon, ‘Courts and Comparative Representation-Reinforcement Theory’ (2023, forthcoming in this
CRRT Symposium).

“D Landau, ‘Aggressive Weak-Form Remedies’ (2013) 5(1) Constitutional Court Review 244 (‘Weak-Form
Remedies’); KW Roach, Constitutional Remedies in Canada (Canada Law Book Company, Toronto, 2nd ed,
2013); N Peterson, Proportionality and Judicial Activism: Fundamental Rights Adjudication in Canada,
Germany and South Africa (Cambridge University Press, Cambridge, 2017); K Young, Constituting Economic
and Social Rights (Oxford University Press, Oxford, 2012); M Hailbronner, Acting When Others Aren’t:
Arguments from Failure in Comparative Public Law and International Law (forthcoming).

5See PJ Yap, New Democracies and Novel Remedies’ [2017] (January) Public Law 30 (‘New Democra-
cies’).

°R Dixon, Responsive Judicial Review: Democracy and Dysfunction in the Modern Age (Oxford University
Press, Oxford, 2023)

7Yap, ‘New Democracies’ (n 5); Landau, ‘Weak-Form Remedies’ (n 4); Dixon, Responsive Judicial Review
(n 6); R Dixon, ‘Creating Dialogue about Socioeconomic Rights: Strong-Form versus Weak-Form Judicial
Review Revisited’ (2007) 5(3) International Journal of Constitutional Law 391 (‘Creating Dialogue about
Socioeconomic Rights’). On dialogue and constitutional decision-making more generally, see Peter W Hogg
and Allison A Bushell, “The Charter Dialogue Between the Courts and Legislatures (Or Perhaps the Charter of
Rights Isn’t Such a Bad Thing After All)’ (1997) 35 Osgoode Hall Law Journal 75; P] Yap, Constitutional
Dialogue in Common Law Asia (Oxford University Press, Oxford, 2015) (‘Constitutional Dialogue in
Common Law Asia’); AL Young, Democratic Dialogue and the Constitution (Oxford University Press,
Oxford, 2017).

8See, eg, LB Tremblay, The Rule of Law, Justice, and Interpretation (McGill-Queen’s University Press,
Canada, 1997).
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namely the accumulation of electoral or institutional monopoly power by political elites,
the effects of democratic ‘blind spots’, and ‘burdens of inertia’.?

The operative word here is ‘can’, rather than will; there are a range of quite demanding
preconditions before courts can satisfactorily perform this role — including a reasonably
high degree of formal and de facto judicial independence, legal and political support
structures for judicial review, access to courts, and, as the article explores, adequate
judicial remedial power.!? Judges must also possess sufficient legal skills and political
acumen, and timing and luck must be on their side.'! And as Ely himself noted, judicial
review can be troubling from a democratic perspective: courts may misjudge the contours
of democratic majority in ways that lead to reverse democratic burdens of inertia or
damaging forms of institutional backlash.!? If judicial review is consistently too strong
when countering democratic dysfunction, this may also discourage legislators from
taking active responsibility for doing their job or contribute to what Mark Tushnet has
called a form of ‘democratic debilitation’.!?

Therefore, according to RJR theory, courts should also seek to balance these competing
risks — by adopting a carefully calibrated mix of strong and weak forms of remedial relief
(“strong-weak” or “weak-strong” review).

In cases where the political branches are seeking to exercise anti-democratic monopoly
power, RJR theory posits that there will often be good reason for courts to issue strong and
immediate relief as a means of countering such threats to electoral and institutional
pluralism. The case for delayed relief in such cases will be purely for prudential consid-
erations, and the use of delayed relief herein should depend on a showing of a real risk of
democratic backlash against the grant of a strong-form judicial remedy.

On the other hand, in cases involving democratic blind spots or burdens of inertia, RJR
theory would advise against strong forms of judicial review as there are real dangers they
can incur reverse inertia and democratic debilitation, or democratic backlash. For such
cases, the argument for deploying weakened remedies is also principled and pragmatic:
delayed remedies create an opportunity —and focal point — for legislative action on an issue
without triggering the potential legal and practical obstacles imposed by stronger, more
immediate forms of judicial relief. At the same time, RJR theory posits that legislative
inertia can be prohibitive and powerful when delayed remedies are deployed. Hence there
is also a need for courts to create additional incentives for legislative action — in the form of
an explicit court-defined ‘penalty default’ should the legislature fail to act. The logic
behind ‘weak-strong remedies’ of this kind — coercive prescriptive remedies that only
apply after the legislature defaults — is that it provides a temporary window of opportunity
— and incentive — for legislative action on the issue, but with an explicit warning to the
political branches that failure to act will lead to pre-defined strong-form relief provided by
courts.

This combination of weak-strong relief, we argue, offers a normatively attractive
account of how the incentives for strong and/or weak remedies should be balanced before
judicial deployment, especially when addressing cases involving legislative blind spots

*Dixon, Responsive Judicial Review (n 6).

1%Tbid 167-80. See also R Dixon, ‘Responsive Judicial Review in Central and Eastern Europe’ (2023) 48(3—
4) Review of Central and East European Law 375.

"Dixon, Responsive Judicial Review (n 6) ch 9.

"Ibid ch 6.

3M Tushnet, ‘Policy Distortion and Democratic Debilitation: Comparative Illumination of the Counter-
majoritarian Difficulty’ (1995) 94(2) Michigan Law Review 245. See also ibid.
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and burdens of inertia. This approach takes into account serious concerns about both the
democratic and sociological legitimacy of judicial review and the risks to democratic
responsiveness arising from both the judicial over- and under-enforcement of rights. It
also finds support in the actual practice of courts operating in a range of constitutional
democracies worldwide. Only in exceptional cases involving threats to democracy itself
will the better option be the deployment of strong-strong review (strong reasoning and
remedies), or the pairing of strong judicial reasoning with (wholly) weak remedies when
prudential considerations prevail.

To illustrate this, we turn to a range of Asian cases to highlight the promise and pitfalls
of purely weak and strong approaches to judicial remedies, as well as the attraction of
more finely calibrated weak-strong remedial combinations from a democratic perspec-
tive. Asia is one of the world’s largest regions, with enormous constitutional as well as
social, political, cultural, and economic variation. It thus provides fertile ground for
illustrating these complex context-specific arguments. It is home for both and the area
expertise of one of us (Yap). And it is territory that is less well-trodden than other regions,
which are the more ‘usual cases’ in comparative constitutional law.

The remainder of the article is divided into five parts following this introduction. Part
IT outlines Ely’s idea of representation-reinforcing review and its relative inattention to
the issue of judicial remedies, especially remedial innovation in the form of weakened
judicial remedies, and we underscore how these innovations are now at the centre of
comparative political process theory. Part III turns to the relevant Asian cases to illustrate
the importance, as well as dangers, of weakened remedies in addressing some of the
democratic concerns that animated Ely’s own theory, namely concerns about democratic
backlash and legitimacy. Part IV evaluates — from a responsive constitutional perspective
—the balance one should strike between weak and strong remedies, with illustrations from
Asian cases. Part V offers a brief conclusion.

Part ll:Process-theory and weak versus strong remedies
Courts and political process theory

Ely’s basic argument in Democracy and Distrust was simple: in a system of ‘strong’ judicial
review such as the US, judicial decisions purporting to construe open-ended provisions of
the Constitution raise significant democratic difficulties. There are few legal or textual
signposts available to guide courts in making such decisions. And they lack any claim to
political legitimacy in making decisions about fundamental values, especially given the
finality of judicial review under Art V of the US Constitution. Hence, Ely argued, courts
should minimize making judgments of this kind. Instead, courts should exercise their
powers of constitutional judicial review only in three relatively narrow categories of cases:
where there was an alleged violation of a clear, rule-like provision of a written constitu-
tion, where they were seeking to protect the channels of political change, and/or protect
‘discrete and insular minorities’."*

These arguments echoed the reasoning of Justice Stone in United States v. Carolene
Products Co footnote number four.'> But Ely placed these arguments within the context of
a general theory of judicial ‘representation-reinforcement’, or account of courts’ role as

14Ely (n 1) 103.
13304 US 144 (1938).


https://doi.org/10.1017/S2045381724000200

https://doi.org/10.1017/52045381724000200 Published online by Cambridge University Press

Global Constitutionalism 327

linked to the protection and enhancement, rather than displacement, of the political
process.

Ely’s version of political process theory has had significant influence in the United
States constitutional academy.'® It has likewise been studied by leading global lawyers,
judges, and scholars, and in some cases, informed their approach to constitutional theory
and decision making.!” But it has also been subject to sustained criticism: many leading
US scholars have questioned the distinction Ely drew between constitutional ‘process’ and
‘substance’, and between ‘discrete and insular minorities’ and other groups subject to
historical disadvantage and marginalization.'® And many comparative scholars have
pointed to the ways in which it failed to capture challenges to democracy or the
innovations in judicial review within their own constitutional systems."’

Two striking limitations of Ely’s version of political process theory, from a compara-
tive perspective, concern the degree to which it focused on ‘strong’ or final forms of
judicial review, such as those found in the US, and how it centred on the substantive scope
of rights-provisions as opposed to judicial remedies.’® The two limitations are also
related.

Courts and weakened judicial review

On some level, all judicial review is non-final over the long-term. As social norms change,
so too do the social and political attitudes of judges. And as existing judges retire and are
replaced by new judges, both judges’ legal and political approaches may change. The
attraction of weak form judicial review, however, is that it is attentive to the timeframe for
change of this kind from a democratic perspective. For proponents of weak form judicial
review, judicial review will be democratically legitimate if there is broad concordance
between majoritarian understandings and constitutional rules over the short to medium —
and not just long — term. The difference between systems of ‘weak’ and ‘strong’ judicial
review is also that they provide a range of formal mechanisms through which this can
occur, in addition to the processes of judicial renewal.

One such mechanism is a power of legislative ‘override’ of the kind found in s 33 of the
Canadian Charter of Rights and Freedoms 1982: Section 33 provides that both federal and
provincial legislatures in Canada may ‘expressly declare’ that legislation ‘shall operate
notwithstanding a provision included in section 2 or sections 7 to 15 of this Charter’.

Another mechanism is the power of implied repeal that exists under any constitutional
instrument that is small ‘C’ or statutory in nature. In the UK, for example, the Human
Rights Act 1998 was enacted as an ordinary statute and by ordinary legislative majority

18R Doerfler and S Moyn, ‘The Ghost of John Hart Ely’ (2023) 75(3) Vanderbilt Law Review 769.

"Dixon and Hailbronner, ‘Ely in the World’ (n 1).

®Dixon, Responsive Judicial Review (n 6); LH Tribe, “The Puzzling Persistence of Process-based Consti-
tutional Theories’ (1980) 89(6) Yale Law Journal 1063; DR Ortiz, ‘Pursuing a Perfect Politics: The Allure and
Failure of Process Theory’ (1991) 77(4) Virginia Law Review 721; BA Ackerman, ‘Beyond Carolene Products’
(1985) 98(4) Harvard Law Review 713.

'R Dixon and A Loughland, ‘Comparative Constitutional Adaptation: Democracy and Distrust in the
High Court of Australia’ (2021) 19(2) International Journal of Constitutional Law 455; M Hailbronner,
‘Combatting Malfunction or Optimizing Democracy? Lessons from Germany for a Comparative Political
Process Theory’ (2021) 19(2) International Journal of Constitutional Law 495 (‘Combatting Malfunction or
Optimizing Democracy?’).

2Dixon, Responsive Judicial Review (n 6).
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vote. This means that, as a matter of domestic law, the operation of any given provision of
the Act can be displaced by clear words found in a subsequent statute. The same is true in
New Zealand and in various Australian states and territories with statutory charters of
rights. It was a feature of the Canadian 1960 Bill of Rights. This is also one reason why
Stephen Gardbaum has linked the idea of weak review to the ‘new Commonwealth model’
of constitutionalism.”! Other than Canada, post-1982, all these countries have rights
charters enacted by statute and have created the same (express or implied) remedial
structure as the UK HRA.??

But there are also other countries in which courts have enforced rights in a ‘sub-
constitutional” way, which parallels the new Commonwealth model. This is true in some
instances in the US in the context of statutory interpretation and the judicial use of the
‘clear statement’ rule.”> And it is a defining feature of constitutional decision-making in
Asia, including Japan.”*

In other countries, a common mechanism for legislative override is found in proced-
ures for formal constitutional amendment. Most countries provide for processes of
constitutional amendment that are far more flexible than in the US. Indeed, by most
measures, the super-majority requirements for proposal and ratification of amendments
under Art V of the US Constitution are now the most demanding when compared against
other constitutional democracies worldwide.”> And flexible amendment processes pro-
vide a highly effective means of weakening the finality of judicial decisions: amendment
procedures give legislatures — and in some cases voters themselves — power to override or
alter constitutional norms in future cases.

Another mechanism is the power of legislatures to impose limits on the jurisdiction of
a constitutional or appellate court. The logic behind mechanisms of this kind is that when
courts render decisions that meet with disagreement, legislators may express that

1S Gardbaum, The New Commonwealth Model of Constitutionalism: Theory and Practice (Cambridge
University Press, Cambridge, 2013).

22Ibid; R Dixon, ‘The Forms, Functions, and Varieties of Weak(ened) Judicial Review’ (2019) 17(3)
International Journal of Constitutional Law 904 (‘Forms, Functions, and Varieties’).

233ee D Coenen, ‘“The Rehnquist Court, Structural Due Process, and Semisubstantive Constitutional
Review’ (2002) 75(6) Southern California Law Review 1281; MV Tushnet, ‘Subconstitutional Constitutional
Law: Supplement, Sham, or Substitute?’ (2001) 42(5) William and Mary Law Review 1871.

#1See PJ Yap, ‘Dialogue and Subconstitutional Doctrines in Common Law Asia’ (2013) [October] Public
Law 779; M Tushnet and R Dixon, ‘Weak-Form Review and Its Constitutional Relatives: An Asian
Perspective’ in R] Dixon and T Ginsburg (eds), Comparative Constitutional Law in Asia (Edward Elgar,
Cheltenham, 2014); S Matsui, ‘Why Is the Japanese Supreme Court So Conservative?’ (2011) 88(6)
Washington University Law Review 1375; DS Law, ‘Why Has Judicial Review Failed in Japan?’ (2011) 88
(6) Washington University Law Review 1425.

*Measuring the finality of judicial review in the context of constitutional amendment becomes more
difficult in cases where formal procedures for amendment are subject to differing tracks or requirements
based on the subject matter. Elsewhere, one of us has argued for the desirability of this kind of tiered approach
to constitutional design as a means of balancing the advantages of constitutional rigidity and flexibility from a
democratic perspective: see R Dixon and D Landau, ‘Tiered Constitutional Design’ (2018) 86(2) George
Washington Law Review 438. Tiering of this kind is also a close relative of judicial doctrine, such as the
unconstitutional constitutional amendment doctrine. Whatever the merits of these doctrines, they also create
complexities to the notion of judicial finality, or weak and strong review: see D Landau and R Dixon,
‘Constraining Constitutional Change’ (2015) 50(4) Wake Forest Law Review 859. Nonetheless, flexible
models of amendment, where they exist and are interpreted to apply, offer an additional mechanism by
which court decisions may be modified or overridden in ways that create a lesser degree of judicial finality
over the short to medium term than the US.
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disagreement by re-enacting the original statute and removing the jurisdiction of the
courts to strike it down based on their prior reasoning. Admittedly, mechanisms of this
kind are rarely fully effective. Courts often find ways to read down ouster provisions of
this kind, or strike them down as unconstitutional.”® Nonetheless, they provide another
means by which judicial review may be at least partially or temporarily weakened in
certain systems. In the US, for example, Article III of the Constitution allows Congress to
make ‘exceptions’ to appellate jurisdiction of the Supreme Court, and an implied power of
this kind is found in countries (such as the UK) with a small ‘¢’ statutory constitution.?” In
India, this kind of jurisdiction-stripping legislation has also been combined with formal
constitutional amendments to weaken the finality of court decisions, though the Supreme
Court of India has also responded by invalidating these ouster clauses if they violate the
Constitution’s implied basic structure.?®

In addition, courts themselves may contribute to weakening the finality of their
decisions through decisions that are decided narrowly, or judges apply flexible or
weakened approaches to stare decisis.”” Narrow forms of reasoning involve judges
providing reasons adequate to justify their decision in a particular case while avoiding
issues or arguments that could constrain the resolution of similar cases in the future. They
thus represent an attempt by courts to leave express scope for legislative ‘dialogue’ with a
court’s ruling.*

And as Cass Sunstein notes, narrowness (or breadth) also has a temporal dimension:
broad decisions may become narrower over time if courts adopt a weakened or flexible
approach to stare decisis. Some countries in the civil law tradition have no formal doctrine
of precedent, but even in that context, courts generally show some respect for a consistent
pattern of prior decisions.’! And courts in the common law world often apply fairly strict
norms of stare decisis, even if these norms may vary between constitutional and non-
constitutional cases.>” One way of weakening the finality of judicial review, therefore, is to
relax these norms — and in ways sensitive to expressions of (reasonable) democratic
disagreement with court rulings.*

Weakened judicial remedies

Another important means by which judicial finality is weakened is through the judicial
deployment of weak remedies, which may be authorised by legislation or simply judicially
created. Strong remedies involve immediate and concrete relief by courts to individuals,

25R Dixon, ‘Constitutional Drafting and Distrust’ (2015) 13(4) International Journal of Constitutional Law
819 (‘Constitutional Drafting and Distrust’).

*’Dixon, ‘Forms, Functions, and Varieties’ (n 22).

*8For the use but also limits to this strategy in India, see Dixon, ‘Constitutional Drafting and Distrust’
(n 26); MP Singh, ‘Securing the Independence of the Judiciary: The Indian Experience’ (2000) 10(2) Indian
International and Comparative Law Review 245; B Neuborne, ‘The Supreme Court of India’ (2003) 1(3)
International Journal of Constitutional Law 476; PB Mehta, “The Inner Conflict of Constitutionalism: Judicial
Review and the “Basic Structure™ in Z Hasan, E Sridharan and R Sudarshan et al (eds), India’s Living
Constitution: Ideas, Practices, Controversies (Anthem Press, London, 2005).

2Dixon, ‘Forms, Functions, and Varieties’ (n 22).

*Ibid. See also Yap, Constitutional Dialogue in Common Law Asia (n 7).

31Gee, eg, discussion of Mexico in Dixon, Responsive Judicial Review (n 6) 29-30, 152.

32Dixon, ‘Forms, Functions, and Varieties’ (n 22).

*Ibid.
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Table 1. Combinations of weak and strong review

Remedies: weak (delayed,
Remedies: strong non-coercive, procedural)
(immediate, coercive)

Ruling: strong Strong-strong review Strong-weak review
(broad reasoning, strong precedent)

Ruling: weak Weak-strong review Weak-weak review
(narrow reasoning, weak precedent)

often by the grant of coercive orders against the state. In some cases, they may even
involve coercive orders against specific named individuals, ongoing forms of coercive
monitoring of the implementation of those orders, and damages or contempt-based
sanctions for non-compliance of judicial rulings by individual public officials.’*
Weak remedies, in contrast, involve courts choosing to limit either the coercive or
immediacy of the relief they provide. This may involve delaying the time at which a
court decision comes into effect or limiting the effect of a decision to future — as opposed
to past — events.

Another variant of weak-strong judicial review involves an initial decision by a court
that is weak in scope and remedial relief, but that is followed by subsequent cases that
involve broader forms of reasoning, or strong or more coercive forms of relief. This is a
not weak-strong review in the strict sense (involving a single decision) — but has
important continuities or similarities with it, especially if the escalating strength of review
is due to increased judicial power and legitimacy or a demonstrated form of governmental
non-compliance with an earlier weaker judicial order.>

The same is true of judicial orders that involve strong remedies that flow from ‘weak’ or
narrow grounds of judicial reasoning. For instance, if a court reasons narrowly but issues
an immediate and coercive remedy, judicial review may be considered weak-strong in
nature, whereas if a court reasons narrowly and issues a purely declaratory remedy,
judicial review can properly be classified as weak-weak in nature.® (See Table 1 below for
a concise illustration of the taxonomy).

Some constitutions expressly provide for judicial remedies that lack any direct legally
coercive effects. The HRA, for instance, confers two broad remedial powers on courts: the
power to read down legislation to ensure conformity with protected rights (namely those
rights under the European Convention on Human Rights incorporated by the Act) (s 3),
and to issue a ‘declaration of incompatibility’ (s 4). Unlike traditional forms of declaratory

*See, eg, N Robinson, ‘Structure Matters: The Impact of Court Structure on the Indian and US Supreme
Courts’ (2013) 61(1) American Journal of Comparative Law 173; Dixon, Responsive Judicial Review (n 6); R
Dixon and R Chowdhury, ‘A Case for Qualified Hope? The Supreme Court of India and the Midday Meal
Decision’ in G Rosenberg et al (eds), A Qualified Hope: The Indian Supreme Court and Progressive Social
Change (Cambridge University Press, 2019).

350n this form of trend towards the strengthening (or weakening) of weak review over time, see, eg, M
Tushnet, ‘Alternative Forms of Judicial Review’ (2003) 101(8) Michigan Law Review 2781; M Tushnet,
‘Weak-Form Judicial Review and “Core” Civil Liberties’ (2006) 41 Harvard Civil Rights-Civil Liberties Law
Review 1.

3*Dixon, ‘Forms, Functions, and Varieties’ (n 22).
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Table 2. Variants of weak and strong remedies

Strength of remedies
Strength of remedies (weak: declaratory) (strong: coercive)

Timing of remedy: ~ Weak-weak (delayed and declaratory —  Weak-strong (delayed but coercive,
Weak (delayed) eg, suspended declaration) eg, prospective or suspended
invalidation “with bite”)

Timing of remedy: ~ Strong-weak (immediate but Strong-strong (immediate and
Strong declaratory) coercive remedy)
(immediate)

relief, which give courts power to invalidate laws, these declaratory powers also have no
direct legal effect: they simply indicate to the legislative branch that there is incompati-
bility between constitutional norms and a given statute. The expectation is that in most
cases, where a declaration of this kind is issued, the legislature will respond by amending
the relevant law to ensure compatibility with constitutional norms. But legislatures also
have the power not to respond in this way if they disagree with courts on the impugned
legislation’s incompatibility. And this creates a form of weakened judicial finality.

In other countries, courts themselves have developed their own variant on weak
remedies.’” They have adopted a range of delayed forms of remedy, including prospective
forms of overruling and suspended declarations of invalidity.*® And in some cases, they
have endorsed the idea of ‘engagement-style’ remedies: orders to parties to engage in
negotiation about how the relevant state objective could be pursued consistently with the
protection of constitutional rights.*”

Judicial remedies themselves can also involve a combination of strong and weak relief:
legal compulsion to act accompanied by some temporal delay in the execution of the
relief. Remedies of this kind (i.e., coercive but delayed remedies) can take two forms: the
prospective invalidation of legislation or a delayed declaration of invalidity (suspension
order). In the first example, the judiciary does not retrospectively invalidate the legislation
under review but instead applies their judgment prospectively to future cases that arise
under the same law. In the second, the impugned law is declared unconstitutional, but the
law is only invalidated on a future date pre-determined by the Court. This also involves a
purely weak form of remedy, where prospective invalidation is strong-weak (i.e., coercive
but delayed in nature). (See Table 2 below for a concise illustration of various remedial
combinations.)

Arguments for and against weakened remedies

Weakened judicial reasoning and remedies both have a range of advantages: they can help
ameliorate the sting of judicial rulings for the government or mollify elite and popular
actors opposed to a stronger judicial ruling. Delayed remedies in particular can also allow

*’EF Delaney, ‘Analyzing Avoidance: Judicial Strategy in Comparative Perspective’ (2016) 66(1) Duke Law
Journal 1 (‘Analyzing Avoidance’).

38Schachter v Canada [1992] 2 SCR 679. See discussion in Dixon, Responsive Judicial Review (n 6) 211-12.

**See, eg, Occupiers of 51 Olivia Road, Berea Township v City of Johannesburg [2008] 3 SA 208 (Consti-
tutional Court of South Africa). For discussion, see B Ray, Engaging with Social Rights: Procedure, Partici-
pation, and Democracy in South Africa’s Second Wave (Cambridge University Press, Cambridge, 2016).


https://doi.org/10.1017/S2045381724000200

https://doi.org/10.1017/52045381724000200 Published online by Cambridge University Press

332 Rosalind Dixon and Po Jen Yap

time for governments and private parties to adjust to the practical requirements of a court
decision and for legal attitudes and/or political and economic conditions to shift before a
court’s reasoning binds. This can increase public and elite support for court decisions.*’

The prospective invalidation of legislation is also particularly valuable in legal cultures
unaccustomed to strong-form judicial review or when the governments have frequently
retaliated against confrontational judicial rulings by ousting judicial review or even the
judges themselves.*! This kind of ‘strong-weak’ judicial review was a hallmark of the US
Supreme Court’s approach in Marbury v Madison, where the Court asserted broad
powers of constitutional judicial review under Art III but then declined to exercise it in
the particular case.*? It is also a common ‘second order’ deferral tactic of courts
elsewhere.*> And it is clearly distinct from persistent forms of judicial restraint or
avoidance because its premise is that courts can and will confront constitutional questions
and employ strong remedies if and when legal and political conditions change.**

Suspended declarations of invalidity, in turn, are often attractive to courts where there
are a range of constitutional options that could be implemented in light of the court’s
ruling.*® In such cases, the court typically wants to give an opportunity to the legislature to
decide how best to choose among the competing remedial alternatives available.*®
Remedies of this kind give legislatures the opportunity to respond to courts without
facing any form of reverse inertia and with a clear timeframe for action that can make it
easier for the political branches to coordinate around the need for change. This again
increases scope for legislative and executive dialogue with a court.

To some degree, remedies of this kind predated the publication of Democracy and
Distrust. Even in the US, much of the courts’ remedial innovation occurred from the
1980s onwards. For instance, in Northern Pipeline, the US Supreme Court ruled uncon-
stitutional the jurisdiction of the then federal bankruptcy court, but did so prospectively
rather than retrospectively, and the decision took effect only after several months.*”
This was also effectively a form of weak-strong — i.e. coercive but delayed — remedy, or
suspended declaration of invalidity, but one issued more than two years after the
publication of Democracy and Distrust.

But Ely also downplayed the centrality of remedial innovation, even within the cases
that were his focus. Almost any US constitutional theory must outline how it accounts for
the decision of the Supreme Court in Brown v Board of Education,*® and Ely discusses
Brown on six occasions in the book. Yet at no point does his discussion refer to the

“Dixon and Issacharoff, ‘Living to Fight Another Day’ (n 6); R Dixon and T Roux, ‘Marking Constitu-
tional Transitions: The Law and Politics of Constitutional Implementation in South Africa’ in T Ginsburg
and AZ Hugq (eds), From Parchment to Practice: Implementing New Constitutions (Cambridge University
Press, Cambridge, 2020) (‘Marking Constitutional Transitions’); Dixon, Responsive Judicial Review (n 6).

“Yap, Constitutional Dialogue in Common Law Asia (n 7) 77-8.

“*Dixon and Issacharoff, ‘Living to Fight Another Day’ (n 6).

“Ibid.

*1bid; Dixon and Roux, ‘Marking Constitutional Transitions’ (n 40). Cf Delaney, ‘Analyzing Avoidance’
(n 37).

*3See K Roach, ‘Remedial Consensus and Dialogue under the Charter: General Declarations and Delayed
Declarations of Invalidity’ (2002) 35(2) University of British Columbia Law Review 211, 212; Yap, Consti-
tutional Dialogue in Common Law Asia (n 7) 101.

46Gee Bruce Ryder, ‘Suspending the Charter’ (2003) 21 Supreme Court Law Review (2d) 267, 285.

*"Northern Pipeline Construction Co v Marathon Pipe Line, 458 US 50, 68-9 (1982).

8347 US 383 (1954).
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remedial dimensions to Brown I and II and the Court’s willingness in Brown I*° to defer
questions of remedial relief to Brown II and in Brown II to endorse a delayed approach to
implementation of its orders, at least where delay could be ‘necessary to carry out the
ruling in an effective manner’.”® This endorsement of the idea of implementation with ‘all
deliberate speed’ was a quintessentially weak or delayed judicial remedy.”! Yet it played no
role in Ely’s analysis of the case.

Comparative political process theory, in contrast, puts weak remedies of this kind at
the centre of its account of judicial representation-reinforcement. For instance, in calling
for a turn toward a more ‘comparative political process theory’, Stephen Gardbaum notes
the overlap between CPPT and three recent areas of interest in comparative constitutional
law, including notable ‘the topic of weak-form (or weakened) judicial review’.>> Hail-
bronner calls for a ‘contextual institutional approach’ that includes attention to context
and the availability of political and judicial remedies,** and further notes the continuities
between CPPT/CRRT and the scholarship of Michael Dorf, Charles Sabel and William
Simon on judicial remedies, ‘democratic experimentalism’ and ‘destabilization rights’.>*

Other scholars in the CPPT/CRRT tradition pay close attention to both weakened
forms of review and the legitimacy and effectiveness of various judicial orders and
remedies. David Landau and Manuel Cepeda, for example, outline a ‘political process
theory for fragile democracies’ that involves courts ‘protecting fragile democracies against
erosion, improving the performance of democratic institutions, protecting discrete and
insular minorities, and protecting against majoritarian political failures’.>> But in doing
so, they note the inter-relationship between these functions and the courts’ use of complex
‘structural remedies’ that involve ongoing monitoring of legislative and executive imple-
mentation, ‘the empowerment of previously excluded civil society groups’, and forms of
‘experimentation’ that facilitate feedback and in turn adjust the intensity of judicial
monitoring.”® Landau has also written elsewhere about the link between judicial
representation-reinforcement and weak versus strong judicial remedies in contexts where
governments are confronted with limited state capacity.®’

In his work on social rights, Malcolm Langford likewise pays close attention to theories
of responsive and reflexive law and regulation, their relationship to both state and judicial
capacity, and the scope and strength of judicial remedies.”® The same is true for Katie

“*Brown v Board of Education of Topeka, 347 US 383, 495 (1954) (‘Brown I’).

**Brown v Board of Education of Topeka, 349 US 296 (1955).

*'bid.

*2Gardbaum, ‘Comparative Political Process Theory’ (n 2) 1451-2.

>*M Hailbronner, ‘Political Process Review: Beyond Distrust’ (2021) 18(4) International Journal of
Constitutional Law 1458, 1463-5.

4CF Sabel and WH Simon, ‘Destabilization Rights: How Public Law Litigation Succeeds’ (2004) 117(4)
Harvard Law Review 1016; MC Dorf and CF Sabel, ‘A Constitution of Democratic Experimentalism’ (1998)
98(2) Columbia Law Review 267.

>>MJC Espinosa and D Landau, ‘A Broad Read of Ely: Political Process Theory for Fragile Democracies’
(2021) 19(2) International Journal of Constitutional Law 546, 548.

**Ibid 559-60.

7Landau, ‘Weak-Form Remedies’ (n 4); D Landau, ‘A Dynamic Theory of Judicial Role’ (2014) 55(5)
Boston College Law Review 1501.

M Langford, ‘Judicial Politics and Social Rights’ in KG Young (ed), The Future of Economic and Social
Rights (Cambridge University Press, Cambridge, 2019); M Langford, ‘Judicial Review in National Courts:
Recognition and Responsiveness’ in E Riedel, G Giacca and C Golay (eds), Economic, Social, and Cultural
Rights in International Law: Contemporary Issues and Challenges (Oxford University Press, Oxford, 2014).
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Young in her work on comparative social rights: Young in this context notes different
weak-forms of ‘catalytic’ accounts of judicial review, including deferential, conversa-
tional, experimentalist and managerial review, and places remedies at the centre of these
various accounts.”

There remains, however, little consensus among constitutional scholars about the
scope that remedies should take, either under CPPT/CRRT or more generally. A number
of scholars, including us, have argued for the virtues of weak-strong forms of judicial
relief.°* Others have argued that CPPT often points ‘points to a form of weak judicial
review, because it leaves expansive room for action by the elected branches’.®!

Nevertheless, critics have also challenged the legitimacy of weakened, and especially
delayed, judicial remedies — on the theory that they represent a departure from norms of
judicial independence and responsibility.%> Delayed remedies can undermine the provi-
sion of justice to individuals: hence, the famous idea that ‘justice delayed is justice
denied’.®® Non-coercive remedies can also reduce the incentives or likelihood that the
legislature or the executive will engage in the necessary reforms.

Part Ill: Weak remedies in Asia

Both the advantages and disadvantages of weakened judicial remedies can be illustrated
by referencing a range of Asian cases. Both types of strong-weak remedies have been used
in Asia — for instance, prospective overruling has been used by courts in notable decisions
in Malaysia, Bangladesh and Indonesia, while suspended declarations are mostly com-
monly used in Hong Kong, South Korea, and Taiwan.®* These rulings have mitigated
actual democratic opposition to — or backlash against — court decisions and enhanced the
scope for legislative dialogue. Yet, in some cases, the legislature has ignored the court
decisions, highlighting the pitfalls of distinctly non-dialogic legislative responses.

Avoiding governmental/public backlash

In countries where courts have to grapple with powerful or authoritarian governments,
strong-form judicial review is rarely the norm, as the political branches can easily overrule
the judges, if not remove them altogether. In turn, courts operating in such a fraught
environment may choose to act prudentially when they confront the government. We
may witness this in Malaysia, Bangladesh, and Indonesia.

Malaysia was ruled by the Barisan Nasional (BN) coalition government from the
country’s independence in 1957 until the coalition government’s resounding defeat by the
opposition bloc — Pakatan Harapan (PH) — in the 2018 general elections. As is typical of

*KG Young, ‘A Typology of Economic and Social Rights Adjudication: Exploring the Catalytic Function
of Judicial Review’ (2010) 8(3) International Journal of Constitutional Law 385. Young also lists “peremptory
review” as catalytic but is harder to view as weak-form in character. See also KG Young, Constituting
Economic and Social Rights (Oxford University Press, Oxford, 2012).

“Dixon, Responsive Judicial Review (n 6); Yap, ‘New Democracies’ (n 5); Landau, ‘Weak-Form Remedies’
(n 4); Dixon and Issacharoff, ‘Living to Fight Another Day’ (n 6).

*!Gardbaum, ‘Comparative Political Process Theory’ (n 2) 1455.

LB Tremblay, ‘The Legitimacy of Judicial Review: The Limits of Dialogue between Courts and
Legislatures’ (2005) 3(4) International Journal of Constitutional Law 617.

SR Leckey, ‘The Harms of Remedial Discretion’ (2016) 14(3) International Journal of Constitutional Law 584.

®4pJ Yap and CC Lin, Constitutional Convergence in East Asia (Cambridge University Press, Cambridge,
2021) ch 4 (‘Constitutional Convergence in East Asia’).
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courts operating within dominant party democracies, the Malaysian courts had previ-
ously done little to countermand BN’s hegemony when the latter was in power.® Judicial
power, when exercised, has been asserted carefully.

In Semenyih Jaya Sdn Bhd v Pentadbir Tanah Daerah Hulu Langat°° the Federal Court
of Malaysia — the nation’s highest court — in 2017 invalidated Section 40D of the Land
Acquisition Act, which had imposed a duty on a judge to adopt the opinion of lay
assessors when awarding compensation to persons whose land had been acquired by the
government. According to the Court, this impugned law had usurped the ‘judicial
power’®” conferred on courts. Nevertheless, in an attempt to reduce the ‘sting’ of the
decision, the Court declared that the invalidation would only apply prospectively, such
that all past and pending proceedings on land compensation that had taken place under
the impugned law prior to the date of the judgment ‘will remain status quo.’*®

The judgment is particularly noteworthy as it constituted the first invalidation of
legislation by the Federal Court of Malaysia since its Lord President (now known as Chief
Justice) and two other judges on the Supreme Court of Malaysia (now Federal Court of
Malaysia) were impeached and removed on trumped-up charges of judicial misconduct
in 1988.%% After close to three decades of hibernation, the Federal Court re-asserted itself
gingerly, testing the political waters, and the response from the government was to
comply with or acquiesce in the Court’s calibrated show of force.”” Since then, the Federal
Court has gained confidence and political capital to declare federal legislation unconsti-
tutional in two other instances.”!

With regard to Bangladesh, since its independence in 1971, the country has experienced
two martial law regimes and undergone four states of emergencies. In countries where the
armed forces are not under the firm control of the civilian government and the country
oscillates regularly between military and civilian rule, high-octane judicial review can often
facilitate or precipitate a hostile take-over by the armed forces and lead to the demise of the
rule of law, as one may observe with Bangladesh’s neighbour Pakistan.”? The most confron-
tational decisions of the Supreme Court (Appellate Division) have been instances where it
sought to defend its institutional independence. Notably in 2017, after the Supreme Court
(AD) invalidated a constitutional amendment that would have made judges removable upon
a presidential order supported by a two-thirds majority in Parliament, instead of an
independent Supreme Judicial Council’s recommendation for removal,”® the government
was so rankled that the Chief Justice had to flee the country after the ruling.”

*Yap, Constitutional Dialogue in Common Law Asia (n 7); Yvonne Tew, Constitutional Statecraft in Asian
Courts (Oxford University Press, Oxford, 2020).

%6[2017] 3 MLJ 561 (Federal Court of Malaysia).

“Ibid [52].

**Ibid [133].

%See HP Lee, Constitutional Conflicts in Contemporary Malaysia (Oxford University Press, Oxford, 2nd
ed, 2017); Yap, Constitutional Dialogue in Common Law Asia (n 7) 66-73.

70See PJ Yap, ‘Remedial Discretion and Dilemmas in Asia’ (2019) 69(1) University of Toronto Law Journal 84.

7! Alma Nudo Atenza v Public Prosecutor [2019] 4 MLJ 1; Dhinesh a/l Tanaphll v Lembaga Pencegahan
Jenayah [2022] 3 MLJ 356.

72P] Yap, Courts and Democracies in Asia (Cambridge University Press, Cambridge, 2017) (‘Courts and
Democracies in Asia’).

73Bungladesh v Asaduzzaman Siddiqui [2017] SCOB (AD) 6.

7D Bergman, ‘Bangladesh: Ex-Chief Justice Alleges He Was ‘Forced” to Resign’ Aljazeera, 28 September
2018, available at <https://www.aljazeera.com/news/2018/9/28/bangladesh-ex-chief-justice-alleges-he-was-
forced-to-resign>.
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A more calibrated ruling was handed down by the Supreme Court (AD) in Abdul
Mannan Khan v Bangladesh”> (2011) when the Court invalidated the Non-party Care-
taker Government (NCG) system introduced by the Thirteenth Amendment to the
Bangladesh Constitution. The Thirteenth Amendment was passed in 1996 to allow an
unelected NCG, headed by a retired Chief Justice, to oversee a pending parliamentary
election and for this interim government to manage the country until the elected
government took office. While the 13™ Amendment was introduced to facilitate free
and fair elections in Bangladesh, in practice this did not happen. The NCG system had
politicized appointments to the Supreme Court as past incumbent governments had
manipulated the retirement age of judges so that a Chief Justice sympathetic to their
political cause could retire just in time to serve as the NCG’s Chief Adviser. Furthermore,
this ‘interim’ unelected government had imposed emergency rule in Bangladesh for
almost two years between 2007 and 2008. In a Short Order issued on 10 May 2011, the
Appellate Division held that this Amendment would be prospectively invalidated, but the
pre-existing NCG system could be retained for the next two parliamentary elections,
thereby offering an olive branch to supporters of the NCG system.”®

The Constitutional Court of Indonesia (ICC) has been generally deferential to the
government.”” While Indonesia has not been controlled by a singular dominant party
since the end of President Suharto’s authoritarian ‘New Order’ rule in 1998, the judicial
passivity of the ICC is not inexplicable. While no political party has been able to win a
majority of the seats in the lower house of the national legislature (DPR) since the
introduction of open legislative elections in 1999, every President — directly elected by
the people since 2004 — has stabilised his rule post-election by cajoling or coercing every
significant party into a power-sharing arrangement that practically neutralised partisan
conflicts.”® In this way, President Susilo Yudhoyono (2004 — 2014) was able to gain a de
facto 73 and 75 percent majority in the DPR after the 2004 and 2009 legislative election.”
Similarly, President Joko Widodo (2014 —2024) had co-opted Golkar, the second-largest
party in the DPR, into his ruling coalition, thereby expanding his political base to about
two-thirds of the legislature.° On the other hand, the ICC was only created in 2003 with
few resources and political capital.®! Furthermore, prior to September 2020,% all the ICC

7> Abdul Mannan Khan v Bangladesh [2005] SCOB (AD) 139. See AA Khan, “The Politics of Constitutional
Amendments in Bangladesh: The Case of the Non-political Caretaker Government’ (2015) 4(3) International
Review of Law 1.
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Agenda’ The Straits Times, 31 August 2016, available at <https://www.straitstimes.com/asia/se-asia/indone
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re-appointed after five years: S Butt, “The 2020 Constitutional Court Law Amendments: A ‘Gift’ to Judges?’
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judges, including the Chief Justice, face re-elections.®* To compound the Court’s political
fragility, the institution had been plagued by high-profile corruption scandals.®* Con-
fronted with these political challenges that impede the ICC’s effective exercise of consti-
tutional review, it is unsurprising that the Court has carefully calibrated its confrontations
with the government of the day.

Perhaps the most controversial instance of conflict avoidance occurred in 2004 over
the Bali Bombing Case. One of the alleged perpetrators of the bombing (which involved
the bombing of two nightclubs in Bali that took the lives of over 200 people) was Masykur
Abdul Kadir, who was convicted under anti-terrorism legislation passed in April 2003
that was retrospectively applied to his crime. And in July 2004, the Constitutional Court of
Indonesia (ICC) held that this law was unconstitutional insofar as it had sought to impose
criminal sanctions on events that pre-dated the passage of the law.®> But soon after the
decision was issued, the Chief Justice of the ICC convened a press conference and
announced that the Court’s decision would only operate prospectively to future prosecu-
tions under this law and would not overturn the past convictions of other Balinese
bombers, including Abdul Kadir.® Notably, the ruling’s prospective effect was not
mentioned at all in the Court’s opinion, but the judgment’s ostensibly ‘extra-judicial’
prospective effect played a significant role in diffusing domestic and international
backlash against that decision.®”

The three prospective rulings and their aftermath can be contrasted with more
controversial decisions where courts granted stronger, more immediate forms of remedy.
For example, in Hong Kong, the Hong Kong Court of Final Appeal (HKCFA) invalidated
local Hong Kong legislation and conferred the constitutional right of permanent resi-
dency in Hong Kong on every Chinese child living in Mainland China with a parent who
was a Hong Kong Permanent Resident.®® This triggered a public outcry as the decision
would have increased Hong Kong’s local population by 25% overnight,®* and this had
immense resource allocative concerns on the city’s housing, transport, education, infra-
structure and social welfare needs. And the local government swiftly responded by
seeking an Interpretation from the Standing Committee of the National People’s

Indonesia at Melbourne, 3 September 2020, available at <https://indonesiaatmelbourne.unimelb.edu.au/the-
2020-constitutional-court-law-amendments-a-gift-to-judges/>.
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Congress in Beijing to reverse this judicial ruling.”” This was an instance where the
HKCFA could have chosen a weaker remedy that enlisted the remedial assistance of the
local legislature to stagger the arrivals of the Mainland Chinese into Hong Kong.
For example, the HKCFA could have allowed the local government to implement this
ruling with ‘all deliberate speed’, instead of invalidating the legislation outright, which
triggered a prompt reversal.

Promoting dialogue

Courts in East Asia have also increasingly used suspended declarations of invalidity as a
means of promoting dialogue with the legislature. In fact, this is the region in Asia where
suspension orders are most ubiquitous, as courts in South Korea, Taiwan and Hong Kong
have been at the forefront in granting these orders.””

For judges to issue suspension orders regularly, courts must be able to trust that their
legislatures will - more often than not — engage with them and enact corrective legislation
during the grace period. Where legislatures display a consistent pattern of ignoring or
flouting court rulings, the grant of suspension orders will be pointless, and strong courts
may then need to avoid reliance on this remedy.”

However, even under changing political conditions, there is good evidence that courts
in Hong Kong have been able to rely on the prospect of legislative ‘dialogue’ of this kind.
Even as Hong Kong is becoming more authoritarian today, the city’s continued import-
ance as an international financial centre (4 in the world**) — undergirded by a respected
independent judiciary — is indispensable to Beijing for linking Mainland China to the
world economy such that China, through its State-Owned Enterprises can generate
capital in Hong Kong to fund its domestic and foreign policy ambitions.”> Therefore,
the local and central governments have the economic incentives to respect Hong Kong’s
judicial rulings generally to sustain global investors” confidence in the city’s rule of law,
which is pivotal for Hong Kong to maintain its international financial status.”®

Constitutional dialogue is even more prevalent in competitive democracies like Taiwan
and South Korea. For Taiwan, we see dialogue in action when the TCC ruled in 2020 that
the statutory provision, which imposed a minimum of five years imprisonment on all
offenders convicted of cultivating marijuana, was disproportionate.”” But, at the same

**The Interpretation by the Standing Committee of the National People’s Congress Regarding Paragraph
4 in Article 22 and Category (3) of Paragraph 2 in Article 24 of the Basic Law of the Hong Kong Special

Administrative Region of the People’s Republic of China (Adopted at the Tenth Meeting of the Standing
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93Yap, ‘New Democracies’ (n 5).
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<https://www.bloomberg.com/news/articles/2022-09-23/singapore-overtakes-hong-kong-in-world-financial-
centers-ranking?leadSource=uverify%20wall>.
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Security Law of Hong Kong (Hong Kong University Press, Hong Kong, 2022) 165-6.
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time, the Court also gave the legislature one year to decide on the appropriate punishment
in its legislative sequel.”® The Taiwanese Legislative Yuan revised the law, and courts can
now sentence offenders who cultivate marijuana for personal use to between one and seven
years imprisonment.”

Similarly, in 2015, the KCC left it to the South Korean’s National Assembly to
re-calibrate the appropriate length of time offenders should remain on the Sex Offenders
Registry, after the Court deemed a uniform 20-year rule for all cases disproportionate.'*
The National Assembly revised the law in 2017, and the time an offender’s personal
information remains on the sex registry now varies according to the seriousness of the
crime.'?!

Both the South Korean'®> and Hong Kong'®® courts have deemed the blanket
prohibition on prisoner voting incompatible with their Constitutions, but neither Court
dictated the details of an acceptable legislative sequel. According to the KCC, there was a
‘scope of legislative discretion’'* in determining the degree of culpability that would
necessitate electoral disenfranchisement. Therefore, the ‘details of granting the right to
vote to prisoners [should] be decided by the legislature exercising its discretion.’!°> For
Hong Kong, the court also refused to determine at the first instance what type of voting
restrictions would pass constitutional muster or ‘where the cut-off line should be drawn
and how it should be drawn’.!°® In the end, the Hong Kong Legislative Council decided to
allow all prisoners to vote, while the South Korean National Assembly responded by
giving the vote to only prisoners sentenced to less than one year imprisonment.'%”

Most recently in 2023, the HKCFA ruled that the local government’s failure to provide
an alternative statutory framework to protect the core rights of same-sex couples was
unconstitutional, but the Court also gave the government 2 years to enact remedial
legislation.'%® Notably, the Court also chose to not define what these core rights should be,
leaving it to the government to specify these rights in the first instance.

Overly weak remedies? — Judicial review and legislative inaction

At the same time, there are also cases where weak remedies have led to legislative inaction
or non-compliance, rather than dialogue, in the abovementioned and other jurisdictions
in Asia.
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(28 January 2014) (Constitutional Court of Korea).

193 Chan Kin Sum v Secretary of Justice [2009] 2 HKLRD 166 (Hong Kong Court of First Instance); Chan
Kin Sum v Secretary for Justice [2009] HKEC 393 (Hong Kong Court of First Instance).

194 Restriction on Right to Vote of Prisoners and Probationers with Suspended Sentence, 2012Hun-Ma409
(28 January 2014) (Constitutional Court of Korea) (Official English Translation).

'%Tbid.

1% Chan Kin Sum [2009] 2 HKLRD 166, [165] (Hong Kong Court of First Instance).

197 pyblic Official Election Act (South Korea) art 18(1)[2]; Criminal Act 1953 (South Korea) art 43(2).

8Sham Tsz Kit v Secretary for Justice [2023] HKCFA 28.
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In Taiwan, for instance, the Constitutional Court has occasionally handed down
weakened Suspension Orders: these decrees do not impose any binding deadline on the
legislature to enact remedial legislation. In such instances, their government may be slow
or even choose to ignore the judicial rulings. Interpretation No. 530 (2001)'°? is a prime
example of a weakened Suspension Order that remains unimplemented in Taiwan. When
the Judicial Yuan was originally designed in 1947, it was supposed to serve as the apex
court under the Constitution of the Republic of China. But this constitutional design was
never implemented in practice because of the vehement opposition from the Supreme
Court, which existed even before the Constitution was promulgated. Instead, the apex
court in the Judicial Yuan — the Council of Grand Justices, which is referred to as the TCC
after 1993''° — only has jurisdiction over constitutional issues; and other public and
private law matters are the purview of the Supreme Administrative Court and the
Supreme Court respectively. In Interpretation No. 530 (2001), the TCC ruled that the
current institutional arrangement of the judiciary was inconsistent with the Constitu-
tion’s original intent and advised the legislature to revise related laws within two years, but
the original arrangement would be left intact until legislative changes were implemented.
Given that any judicial reform would lead to the abolition of the Supreme Court and the
Supreme Administrative Court,'!! there was firm resistance from judges of the Supreme
Courts and segments of the legal academy.!!? Unsurprisingly, the government has done
little to implement this ruling.

In Indonesia, the use of Suspension Orders — known in their country as Conditional
Constitutional Rulings — is rare.!** This is because the government regularly drags its feet
on compliance. In 2005, when the ICC held that the government had violated the
Constitution by not allocating a minimum of 20% of the State Budget for educational
expenses,'!* the Court also chose not to invalidate the law outright.'’> But when the
government continued to be in default annually, the ICC’s patience eventually ran out and
the Court in in 2008''¢ invalidated the entire State Revenues and Expenditures Budget
Law for that year. As the Court observed, ‘There are sufficient reasons for the Court to
assess that there is a deliberate intention on the part of the regulator to violate the 1945
Constitution.’'” When the legislatures continuously drag their feet over the

197, dicial Yuan Interpretation No. 530 (Constitutional Court of Taiwan, 5 October 2001), available at

<https://cons.judicial.gov.tw/docdata.aspx?fid=100&id=310711>.

"%Article 13, Paragraph 2 of the Additional Articles of the Republic of China was passed in 1992 and it
states: “The grand justices of the Judicial Yuan shall ... form a Constitutional Court to adjudicate matters
relating to the dissolution of unconstitutional political parties.” Following this constitutional amendment, the
Grand Justices Council Adjudication Act was revised and renamed the Constitutional Interpretation
Procedure Act in 1993.

"YT Su, ‘Regime Unchanged: The Organization and Failed Reorganization of Taiwan’s Judicial Yuan® in
N Chisholm (ed), Judicial Reform in Taiwan: Institutionalizing Democracy and The Diffusion of Law
(Routledge, Abington, 2020).

"2bid.

3See F Siregar, ‘Pragmatism and the Use of Suspension Orders by Indonesia’s Constitutional Court’ in PJ
Yap (ed), Constitutional Remedies in Asia (Routledge, Abington, 2019) 73.

""“Article 31(4) of the Indonesian Constitution: ‘The State shall prioritise the budget for education to a
minimum of 20% of the State Budget and of the Regional Budgets to fulfil the implementation needs of
national education.’

5Case Number 26/PUU-II1/2005, 85-86 (Constitutional Court of Indonesia).

16 Case Number 013/PUU-VI/2008 (Constitutional Court of Indonesia).

"Ibid 100.
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implementation of specific court rulings, the judicial use suspension orders may be too
ineffective, and the Courts may have to strengthen their remedy and issue an invalidation
order at a suitable occasion.

Part IV: Towards weak-strong or responsive judicial remedies

How do we evaluate, harness, and even improve on these responsive judicial remedies in
light of the promises and pitfalls illustrated above? Our aim in this part is to provide an
answer drawing on theories of RJR. At the outset, we note that our account herein has
significant continuities with our own prior work, as well as work by David Landau on
‘aggressive weak-form’ remedies.!'® It also overlaps with prior work by scholars such as
Langford on responsive approaches to social rights review by courts.!!'® Our aim,
therefore, is to synthetise as well as generate new insights in this context, but also
crystallize the relationship between CPPT/CRRT and various combinations of strong
and weak judicial remedies.

RJR starts with the idea that commitments to constitutional democracy can be upheld
and operationalised at two complementary and overlapping levels — ‘thin” and ‘thick’
democracy. Thin notions of democracy focus on the ideal of electoral democracy, or the
importance'?® of regular, free and fair, multi-party elections to democratic accountability
and popular control over government policy making.'?! Thicker understandings focus on
broader commitments to individual freedom, dignity, and equality, which are fundamental
to a system of legitimate self-government, but relies on appropriate forms of deliberation
or public reason-giving to reconcile reasonable disagreements about these issues.'?? RJR
embraces both of these understandings of democracy, though it suggests that each type/
level of democracy will be strengthened by different types of judicial review.

Responsive judicial review identifies three broad sources of democratic dysfunction as
the starting point for judicial intervention in modern CPPT: (i) antidemocratic monopoly
power, in both an electoral and institutional sense; (ii) democratic blind spots and
(iii) democratic burdens of inertia.'?> And while the first of these sources of dysfunction
— political monopoly power — threatens thin commitments to democracy, the other two
undermine a democratic system’s ability to advance thicker understandings of democracy.

The risks of judicial review will also be different in each case. Pursuant to a responsive
approach, there are three broad risks to democracy when courts engage in strong and
active forms of review: the risk of democratic backlash, reverse burdens of inertia, and
democratic debilitation.'** Democratic backlash against courts will threaten thin notions
of democracy, whereas reverse democratic inertia and debilitation have the capacity to

181 andau, ‘“Weak-Form Remedies’ (n 4).

"M Langford, ‘Why Judicial Review?’ (2015) 2 Oslo Law Review 36; M Langford, ‘Judicial Politics and
Social Rights’ in Katharine G Young (ed), The Future of Economic and Social Rights (Cambridge University
Press 2019) 66; Malcolm Langford, Responsive Courts and Complex Cases (forthcoming).

12%Gardbaum, ‘Comparative Political Process Theory’ (n 2) 1455.

21Dpixon, Responsive Judicial Review (n 6). See also JA Schumpeter, Capitalism, Socialism and Democracy
(Harper & Brothers, United States, 1942); S Issacharoff, Fragile Democracies: Contested Power in the Era of
Constitutional Courts (Cambridge University Press, New York, 2015).

122Djixon, Responsive Judicial Review (n 6). See also ] Rawls, Political Liberalism (Columbia University
Press, New York, 1993); Ronald Dworkin, Taking Rights Seriously (Gerald Duckworth & Co, London, 1977).

ZDixon, Responsive Judicial Review (n 6).

241bid.
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undermine thicker commitments to considered democratic deliberation on constitu-
tional questions.'?*

A central idea in RJR and earlier work by Dixon and Landau is the idea of the
‘democratic minimum core’.'?® This minimum core idea helps demarcate the (albeit
blurred) boundary between thin and thick understandings of democracy.'?” That is, it
represents the minimum content of thin versions of democracy. And it comprises three
basic ideas or commitments: (i) a commitment to regular, free and fair multi-party
elections; (ii) the protection of political rights and freedoms and (iii) institutional checks
and balances sufficient to maintain (i) and (ii). Courts also play a central role in
maintaining these checks and balances. Hence, attacks on courts, that threaten their
institutional role and legitimacy will be significant threats to the democratic
minimum core.

Reverse burdens of inertia and debilitation, in contrast, are risks associated with
legislative and executive inaction despite reasonable disagreement with judicial rights-
interpretation or excessive reliance on courts for rights-enforcement.. This kind of
democratic ‘dysfunction’ is also a threat to thicker commitments to democracy, beyond
the minimum core.

Another fundamental idea in RJR is the idea that, when engaging in judicial review,
courts should seek to balance the risks to democracy arising from these various sources of
dysfunction, including the risks of judicial over- and under-enforcement of thin and thick
democratic commitments.

Many theories of judicial review emphasize the dangers of judicial activism. But the
danger of excessive judicial restraint is equally great, especially if it leaves unchecked
serious sources of democratic dysfunction. RJR therefore holds that courts should seek
consistently to combine elements of weak and strong judicial relief, in ways that are
sensitive to the specific source of democratic dysfunction and the political conditions they
operate within.

In cases involving threats to the democratic minimum core, RJR suggests that courts
will often need to adopt quite strong remedies: courts are seeking to limit deliberate and
sustained attempts by would-be authoritarian actors to undermine electoral and institu-
tional pluralism. Courts may therefore need to use both coercive and time-sensitive
remedies to counter them. There will also be a few principled objections to them doing
so. The judicial task, in this context, is to protect the minimum preconditions for a
functioning democratic constitutional system, and only in a relatively small number of
cases will there be genuine and reasonable disagreement about what is required to ensure
that these conditions are met. Protecting the minimum core also includes the protection
of courts themselves and their power and independence as one of the key ‘guarantor’
institutions capable of upholding other dimensions of the democratic minimum core.'

2>Ibid.

126R Dixon and D Landau, ‘Transnational Constitutionalism and a Limited Doctrine of Unconstitutional
Constitutional Amendment’ (2015) 13(3) International Journal of Constitutional Law 606; Dixon and Roux,
‘Marking Constitutional Transitions’ (n 40); R Dixon and D Landau, Abusive Constitutional Borrowing Legal
Globalization and the Subversion of Liberal Democracy (Oxford University Press, Oxford, 2021); D Landau
and R Dixon, ‘Abusive Judicial Review: Courts against Democracy’ (2020) 53(3) University of California,
Davis Law Review 1313.

"?’For discussion, see Hailbronner, ‘Combatting Malfunction or Optimizing Democracy?’ (n 19).

128Dixon, Responsive Judicial Review (n 6) 155-57. See also Tarunabh Khaitan, ‘Guarantor Institutions’
(2021) 16 Asian Journal of Comparative Law S40; Tarunabh Khaitan, ‘Guarantor (or the So-Called “Fourth
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But there may also be pragmatic limits on courts’ capacity to do so: in some cases,
purely strong forms of review may lead to damaging forms of backlash against courts.
Calling backlash of this kind ‘democratic’ in nature will often be a misnomer. The public
at large may in fact support a court decision to limit the accumulation of electoral or
institutional power by political elites. But there may be sufficient support from military or
economic elites for legislative or executive actors that, for at least some period of time, the
political branches can inflict significant damage on courts that threaten their authority.
And as part III notes, a reliance on weak — or delayed — judicial remedies can substantially
reduce this risk: it gives time for these conditions to change while simultaneously allowing
courts to impose clear legal limits on future political attempts at anti-democratic
constitutional change. In effect, the use of weak remedies will then constitute a form of
implicit warning to the political branches about the possibility of escalating judicial
intervention in future attempts to erode electoral and institutional pluralism.

Of course, weakened remedies will not always have this effect: in some cases, they may
be viewed by the political branches as a sign of institutional weakness and create an excuse
for the government to disregard the judicial decision.'? Strong remedies, in contrast, may
be deemed necessary to raise the stakes of non-compliance with a court order, including
raising the potential political costs associated with non-compliance. This increases the
attraction of and creates an argument for the use of strong judicial reasoning and strong
remedies in cases involving threats to the democratic minimum core. But whether weak or
strong remedies should be deployed in the end will also depend on the specific political
context, especially whether the government has the capacity or temerity to remove judges
or oust their jurisdiction.

On the other hand, in cases involving democratic blind spots and burdens of inertia,
RJR recommends a somewhat different mix of weak and strong remedies. Here, if judicial
review is too weak, it risks perpetuating rather than countering democratic blind spots
and burdens of inertia. This is especially significant in cases where the rights of vulnerable
groups or individuals are at stake or there are heightened risks of serious and/or
irreversible harm to human dignity.!*°

But equally, if judicial review is too strong, in addition to democratic backlash, it risks
creating reverse burdens of inertia and democratic debilitation. Often, the very dynamics
that create legislative inertia are likely to persist after a court ruling, such that legislatures
have little practical capacity to engage in dialogue with the courts. According to RJR
theory, strong judicial review can also create a reverse burden of inertia: if courts are too
consistently effective in countering inertia and blind spots, such that there will be little
incentive for legislative actors to take responsibility for their own role in constitutional
implementation. And this will have systemic consequences for thick notions of democ-
racy: courts consider only a small fraction of the full range of ways and areas in which
legislation affects individual rights.!*! Debilitation of this kind therefore risks undermin-
ing rather than advancing the overall responsiveness of a democratic system to the
protection of constitutionally valued rights and interests. This is especially true in cases

Branch”) Institutions’ in Richard Bellamy and Jeff King (eds), The Cambridge Handbook of Constitutional
Theory (Cambridge University Press, Cambridge, forthcoming).

'2Cf AHY Chen and A Harding (eds), Constitutional Courts in Asia: A Comparative Perspective
(Cambridge University Press, Cambridge, 2018).

130Dixon, Responsive Judicial Review (n 6) 99-101.

31Brederick Schauer, ‘Foreword: The Court’s Agenda — and the Nation’s’ (2006) 120(1) Harvard Law
Review 4.
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involving complex burdens of inertia, such as bureaucratic inertia in the executive branch
compounded by legislative failure in supervision. Failures of this kind are often a product
of a weak state or weak state capacity, such that ordinary and reverse burdens of inertia are
chronic and endemic in their societies.'*>

Avoiding these risks requires courts carefully to balance strong and weak forms of
relief and the democratic risks they pose. Specifically, RJR also points to the value — from
the perspective of commitments to democratic responsiveness — of combining remedial
strength and weakness in creative ways, including via weak-strong remedies, as well as a
combination of weak rights and strong remedies.'*?

As one of us (Yap) has noted, remedies of this kind could be considered a form of
weak-form remedy ‘with bite’, or what David Landau labels an ‘aggressive’ form of
weakened judicial remedy.'** And their basic logic is simple: they provide legislatures
with both a focal point and additional incentive for engaging in dialogue with courts.!*
This means that courts should impose a penalty default rule on legislators if there is
inaction, but defer to legislators if they have deliberated and taken action. This form of
‘penalty default’ logic is analogous to contract law, such that legislators (like contracting
parties) have broad scope to displace judicial reasoning, but only through considered
action rather than inaction.'*® Under this penalty default structure, strong (ie broad and
coercive) relief is the default, and weak (ie non coercive or non-binding rules) relief
applies when legislators actively deliberate and respond to a court ruling.'*”

A number of Asian cases again help illustrate the logic of this penalty default logic in
action: In Hong Kong and Taiwan, in several important cases, their top courts have
coupled the use of a suspension order with a remedial reading-in proviso that takes effect
automatically, in the event of any legislative default, upon the expiry of the suspension
period.

The HKCFA in 2013 ruled that the Registrar of Marriages, in applying the existing
matrimonial legislation in Hong Kong that prohibited a post-operative male-to-female
transsexual from marrying in the capacity of her acquired gender, had violated her
constitutional right to marriage.'*® While the HKCFA issued a delayed declaration of
invalidity that gave the Hong Kong legislature one year to reform this area of law, the
Court decided at the outset that ‘it is necessary in principle that remedial interpret-
ation’**? be given to the impugned matrimonial legislation such that a transsexual in the
claimant’s situation — one who had undergone a full male-to-female sexual reassignment
surgery —would be legally recognized as a woman within the statutory meaning of the pre-
existing law. Upon the expiry of the 12-month suspension period and in the absence of
any legislative intervention, the Court held that the post-operative male-to-female
transsexual person would be automatically recognized as a woman for the purposes of
marriage in Hong Kong. Notably, the Hong Kong Legislative Council chose to do nothing,

132Dixon, Responsive Judicial Review (n 6) 87-88. Cf Landau, ‘Weak-Form Remedies’ (n 4).

**Dixon, Responsive Judicial Review (n 6); Dixon, ‘Creating Dialogue about Socioeconomic Rights’ (n 7).
Yap, ‘New Democracies’ (n 5); Landau, ‘Weak-Form Remedies’ (n 4).

30On focal points in law, see, eg, RH McAdams, ‘A Focal Point Theory of Expressive Law’ (2000) 86(8)
Virginia Law Review 1649.

1361 Ayres and R Gertner, ‘Majoritarian vs Minoritarian Defaults’ (1999) 51(6) Stanford Law Review 1591.

137Dixon, Responsive Judicial Review (n 6).

8W v Registrar of Marriages [2013] 16 HKCFAR 112 (Hong Kong Court of Final Appeal).
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and the HKCFA’s remedial interpretation took effect immediately upon the expiry of the
suspension period.

Similarly, a suspension order with remedial ‘bite’ was also issued by the TCC in May
2017 when it declared that Taiwan’s ban on same-sex marriage was an unconstitutional
violation of a person’s freedom to marry. The Court gave the legislature two years to
remedy this legislative exclusion. But at the same time, the Court ruled that if the Taiwan
Legislative Yuan defaulted after the deadline, same-sex couples would be entitled to ‘apply
for marriage registration to the authorities in charge of household registration ... and
[they] shall be accorded the status of a legally recognized couple, and then enjoy the rights
and bear the obligations arising on couples.’!“? In 2019, the Legislative Yuan passed
separate legislation that confers matrimonial rights on same-sex couples that are com-
parable to opposite-sex ones.'*!

When courts deploy weak-strong remedies of this variety, they can ex-ante balance the
three broad risks to democracy and substantially avoid rulings that, only with the benefit
of hindsight, prove to be too strong or too weak. But it is also true that these delayed
remedies may not provide individuals with timely or immediate justice. This concern, in
turn, has led others to propose a distinctive form of ‘with bite’ remedy — namely
suspended declarations combined with interim relief to individual petitioners, pending
legislative reform.

Kent Roach, for example, advocates for specific immediate relief for the successful
litigants to correct the constitutional wrongs suffered (for example, exemption from the
unconstitutional legislation or interim injunctive relief) complemented with weaker
dialogic general remedies that rely on the government’s superior institutional expertise
to craft a comprehensive, long-term legislation that addresses polycentric/resource
allocative concerns.'*>

In Taiwan and South Korea, the Constitutional Courts have also issued just this kind of
interim remedial reading of the unconstitutional law during the suspension period. In
Interpretation No. 755 (2017),'** the TCC granted interim relief to inmates who were
statutorily denied the right to challenge all disciplinary actions imposed on them in
prison. Pending legislative review, the TCC detailed the following interim measures:

Before the revision of the aforementioned laws, if inmates ... want to challenge the
decision made by the supervisory authority, they can directly litigate in local district
administrative courts ... Such litigation shall be filed within a peremptory period of
30 days from the date they received the decision from the supervisory authority.
Regulations relating to summary proceedings in the Administrative Procedure Act
shall apply mutatis mutandis to these cases...'**

“OJudicial Yuan Interpretation No 748 (Constitutional Court of Taiwan, 24 May 2017), available at
<https://cons.judicial.gov.tw/docdata.aspx?fid=100&id=310929>. See MS Kuo and HW Chen, ‘The Brown
Moment in Taiwan: Making Sense of the Law and Politics of the Taiwanese Same-Sex Marriage Case in a
Comparative Light’ (2017) 31(1) Columbia Journal of Asian Law 72, 116-20.

" Act for Implementation of Judicial Yuan Interpretation No 748 2019 (Taiwan).

12K Roach, ‘Polycentricity and Queue Jumping in Public Law Remedies: A Two Track Response’ (2016)
66(1) University of Toronto Law Journal 3.

"1udicial Yuan I nterpretation No. 755 (Constitutional Court of Taiwan, 1 December 2017), available at
<https://cons.judicial.gov.tw/docdata.aspx?fid=100&id=310936>.

1441bid [13]. The TCC’s RI is now enshrined in the revised Article 110 of the Prison Act 2019 (Taiwan).
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A comparable remedy was also fashioned in South Korea. In 2018, the KCC ruled that law
enforcement’s statutory power to search without a warrant the premises of any person —
when investigating a criminal suspect in the dwelling — was incompatible with the
constitutional guarantee on due process. While the Court granted the legislature time
to remedy this situation, the KCC concurrently decided that prior to any legislative
revision, the impugned statutory provision may only be applied by law enforcement when
it was probable that the suspect was located in that premise and there was ‘an emergency
situation [which] makes it difficult to obtain a search warrant ahead of the search.’'*’

From a responsive approach to judicial review, there are clear advantages to this kind
of two-track approach: it balances concerns vis-a-vis the judicial over-enforcement of
rights with the need to provide individuals with timely justice. This will also be especially
significant in criminal and civil proceedings — as opposed to pure public law cases — where
future legislation is unlikely to be able to provide a sufficient remedy, even on a delayed
basis. Civil law cases involve the property or contract rights of private parties, and hence
there are often constitutional limits on retrospectively using legislation to alter the
outcome in past cases. As for criminal cases, it would be highly unfair to keep a person
incarcerated pending legislative reform if the impugned law in question has already been
judicially deemed unconstitutional.

But a two-pronged approach of this kind can also create other public choice problems:
if granted too frequently, interim relief can ultimately be so broad that it effectively creates
a backdoor form of strong remedy; and such relief incentivises ‘queue jumping’ by
individual petitioners as individual claims will be prioritised ahead of coordinated
collective action on law reform.'® A responsive approach, therefore, would commend
the need to balance these other concerns too when courts choose interim ‘with bite’
remedies.

Part V: Conclusion

In the final analysis, we suggest that one of the greatest virtues of a comparative approach
to political process theory lies in its attention to judicial remedies, but that attention must
be fine-grained and nuanced to achieve its promise of a more truly democratic context-
sensitive account of judicial review.

Weakened judicial remedies can take a variety of forms: they can involve remedies that
are either non-coercive in nature, eg, pure non-binding declarations, or coercive remedies
that involve the prospective invalidation of a statute or suspended declaration of inval-
idity. They complement or substitute for other types of judicial ‘weakness’, such as narrow
or sub-constitutional rulings and structural mechanisms that allow for legislative over-
rides and constitutional amendments.

Weakened remedies can likewise have a range of potential advantages: they can help
reduce political opposition to or backlash against a decision and increase the political
space for, and likelihood of, meaningful democratic dialogue. And in doing so, they can
enhance the sociological and political legitimacy of constitutional judicial review. This
much is evident from our survey of Asian cases.

“3Case on Search by Arrest Warrant of Dwellings Other than the Suspect’s, 2015Hun-Ba370 (26 April
2018) (Constitutional Court of Korea) (Official English Summary).

"®Dixon, Responsive Judicial Review (n 6). See also KG Young, ‘Rights and Queues: On Distributive
Contests in the Modern State’ (2016) 55(1) Columbia Journal of Transnational Law 66.
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At the same time, weak remedies can have potential downsides as well as upsides, the
salience of which will vary according to their context. They may be too weak to counter
relevant sources of democratic dysfunction or unable to deliver justice to individuals even
in the long run. This is also especially true in constitutional systems in which the
legislative and executive branches have a weak commitment to the rule of law or where
the good faith implementation of — or at least dialogic engagement with — judicial orders is
absent. Again, the constitutional experience in Asia — especially Indonesia — helps
illustrate the pitfalls.

How these advantages and disadvantages balance out will also depend on the context —
and, for example, whether what is at stake is a battle over preserving the democratic
minimum core or thicker, more contestable, democratic norms. Strong remedies are
more likely to be warranted in the first case and less likely in the second.

The appropriate choice of remedies will likewise depend on the broader legal and
political conditions of a country at the relevant point in time and the stock of legitimacy
enjoyed by a court when seeking to engage in representation-reinforcing review. More
powerful courts have more scope to engage in strong review than those that are newer and
more fragile. Courts in countries with a strong civil society can often afford to rely on
weaker, or more weak-strong, remedies than those where there is little chance of effective
monitoring and follow-up by civil society, absent judicial involvement or supervision.'*”

What remedies are most apt will also depend on whether legislation or practices under
challenge are alleged to be over- or under-inclusive: democratic dysfunction in the operation
of over-inclusive laws can often be cured through weak, statutory or sub-constitutional style
remedies, whereas overcoming democratic pathologies in under-inclusive laws will often
involve stronger forms of constitutional remedy (eg, reading-in or a suspended invalidation
remedy), which are not formally subject to any legislative override.

The choice of remedies will also be influenced by the specific remedial tradition of a
country at a particular point in time. Some jurisdictions in Asia, such as Taiwan, Korea
and Indonesia, for example, have a clear recent history of deploying a wide range of
strong, weak and weak-strong remedies, including suspended declarations of invalidity.
But others, such as India, have little or no history of issuing these forms of remedy, and
hence their deployment will require a careful set of arguments and reasoning by a court,
including judges potentially foreshadowing their remedial shifts via a set of ‘doctrinal
markers’.*8

In this article, we propose one way of balancing these advantages and disadvantages,
which acknowledges the importance of these contextual factors but also urges lawyers,
judges and scholars to consider the benefits of a mix of weak and strong remedial
approaches. We further suggest that in arriving at the optimum combination, courts
may be guided by and pay attention to comparative political process ideas, including the
theory of responsive judicial review. That is, we suggest that courts should employ rather
strong remedies when ‘the democratic minimum core’ is threatened, unless prudential
considerations counsel otherwise.

But in cases involving threats to thicker democratic commitments to rights and
deliberation, or potential democratic blind spots or burdens of inertia, RJR preaches

'70On the importance of civil society support structures for constitutional enforcement and litigation, see,
eg, C Epp, The Rights Revolution: Lawyers, Activists, and Supreme Courts in Comparative Perspective
(University of Chicago Press, 1998); M McCann, ‘How Does Law Matter for Social Movements?” in B Garth
and A Sarat (eds), How Does Law Matter? (1998). See discussion in Dixon, Responsive Judicial Review (n 6).

48Dixon and Roux, ‘Marking Constitutional Transitions” (n 40).
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the virtues of relying consistently on delayed remedies — but often in the form of a delayed
or suspended declaration of invalidity accompanied by a pre-defined strong remedy that
takes effect after a grace period, thereby giving ‘bite’ to this preliminary delayed remedy.

This kind of ‘weak-strong’ remedy is hardly a panacea for all concerns over judicial
review as raised by Ely — it is a remedy only suitable for use in some cases, and that still
leaves difficult issues of interim relief pending legislative reform to be addressed on a more
case-by-case basis. But the advocacy of a weak-strong remedy is an extremely important
advance on the accounts and toolkit of judicial review that existed in 1980, and even today.
And for that reason, it deserves much greater global attention by comparative political
process theorists and comparative judicial review scholars alike.
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